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FIRST EBSTEORN. 


THE author propoſeth in this book to 
render the laws relating to the ſubjects 


it treats of, a little more intelligible than hath 
hitherto been done. 


The method he makes uſe of is various. 


The firſt thing regarded 1s the order of time. 
Thus in the Poor laws; firſt is ſet forth the 
appointment of over/eers ; next the ſeveral bran- 
ches of their duty, in finding ſettlements for the 
poor——in removing them to ſuch ſettlements 
in making rates for their rehef——in re- 
lieving and otherwiſe ordering them——and 
laſt of all, in accounting at the expiration of 
their office. Then again, in treating of ſet- 
tlements, it occurs to conſider diſtinctly, and 
as near to the ſaid order as may be, ten diffe- 
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rent kinds of ſettlements by birth by 
the parents ſettlement by apprenticeſhip 
by ſervice——by marriage by inha- 
biting forty davs after notice by paying 
pariſh rates——by ſerving a pariſh office 
by renting 10 l. a year——and by a perſon's 
own eſtate. In like manner, in treating of 
the rates, firſt is ſet forth the courſe of laying 
the aſſeſſment——then the allowance thereof by 
the juſtices——pabl;/hing the ſame in the church 
appeal againſt the rates at the ſeſſions 
levying the ſame by diſtreſs and finally, 


commitment where no diſtreſs can be had, 


Thus to exhibit another inſtance——In the 
article of the Woollen manufacture, which makes 
up a conſiderable part of the juſtice of the peace 
his duty, and of the officers ſubordinate to him, 
there is ſuch a number and variety of ſtatutes, 
that authors are generally overwhelmed with 
them. To avoid which perplexity, the laws 
are here digeſted in order, according to the na- 
tural progreſs of that buſineſs ; from the ſhear- 
ing of the ſheep, to the exportation of the wool 
manufactured; under the ſeveral heads of win¹⁰α,- 
ing of b by the ſhearer——laws to prevent 
its exportation working of cloth——-fulling 
meaſuring- dying Nretebing- 
dreſſing exporting. 


Where there is no priority in point of time; 
the next method is that of Lord Coke, to frame 
a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of ſuch defi- 
nition in their order. Thus Grand larceny is 
defined to be, 4 felenicus and fraudulent taking 
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and carrying away by any perſon of the mere per- 


ſonal goods of another, above the value of 12 d. 


In the handling of which, the ſeveral branches 
of the definition are explained in the order as 
they ſtand: viz. A. felomous and fraudulent ta- 
king and carrying away——by any perſon 
— —of the mere perſonal good. another 
above the value of 12d. Under which 
heads the general learning relating to that whole 
title is comprehended. 


The like method is purſued in treating of the 


commiſſion of the peace, the form of an indict- 


ment, the form of an order of removal, and 
other articles, 


In general, it is provided, that one thing ſh3ll 
clear the way for another, and the ſubſequent 
paragraphs explain the preceding. 


Under the influence of which conduR, the au- 
thor hath attempted to bring together under one 
general title, divers articles relating to the ſame 
ſubject, which in the common books are broken 
and detached under various ſeparate titles; ho- 
ping thereby, that what hath hitherto been 
thought introductory of confuſion, may tend to 
render the ſubject more perſpicuous, in exhibit- 
ing the whole under one comprehenſive view. 
Thus the laws relating to the game, which are 
above forty in number, and are interſperſed in 
the common books under about thirteen diffe- 
rent titles, are here digeſted under one general 
title, Came, to which the reader ſhall have re- 
courſe for the know'edge of whatſoever be- 
longeth to that ſubject. For example, if any 
perſon would be ſatisfied, what penalty t.: 

A 4 av 


vii 


— — — 
— X 4 


vili 


„ AC. 


law hath provided for tracing bares in the ſnow ; 
by recurring to the general title concerning the 
game, he will find the game diſtinguiſhed in- 
to three kinds, the four-footed game, the wing- 
ed game, and the game of ee: The four-focted 
game, are diſtributed into the ſeveral ſpecies of 


deer, hares, and conies; under which head 


concerning hares, he will readily find what is 
deſired. In like manner, the winged game 
are ſubdivided into ſeveral branches, concern- 
ing hawks and having ſwans—=—par- 
tridges and pheaſants pigeons wild 
ducks, wild geeſe, and ether water fowl 
grouſe or moor game herons and other 
fowl 5 each of which have their peculiar 
laws. 


In theſe large comprehenſive titles, care is 
likewiſe taken, to be as particular as may be 
without injuring the connexion 1n the ſtatutes, 
by inſerting the whole law by itſelf, relating to 
each ſeparate article, The benefit of which 
will appear by the following inſtance : If a per- 
ſon would know, what number of horſes or 
beaſts in a cart or waggon are allowed by the 
ſtatutes for the preſervation of the roads; let 
him take what treatiſe at preſent he pleaſes con- 
cerning the highways, he muſt read over the 
whole, before he ſhall be ſure that he hath 
found all which the law hath enacted concern- 
ing the ſame; and ſuch is often the inaccuracy 
and confuſion, that when he hath peruſed the 
whole, perhaps he may be ſtill to ſeek. Foras 
to this inſtance before us, there have been regu- 
lations made concerning the fame, by ten diffe- 
rent acts of parliament, at very different times. 
Before he can have any competent knowledge 
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thereof, he muſt lay all theſe ten acts together; 
and when he ſhall have done this, he will find 
amongſt them ſo many repeals, and revivals, 
and explanations, and amendments, that it will 
even then be no eaſy matter to conclude with 
certainty how the law doth ſtand as to that ar- 
ticle, To ſpare the reader all which trouble, the 
author hath in this, and all other the like in- 
ſtances, laid the whole law together relating 
thereunto, or at leaſt all that hath occured to 
him, or which he hath thought it material to in- 
ſert. So that the reader may receive ſatisfaction 
in a very ſmall compaſs, as to what he ſhall 
be inquiring about; or at leaſt he may be 
ſatisfied in this, that if he doth not find it 


there, he need not feek for it elſewhere in the 
book. 


And by this method of bringing together into 
one general title, all thoſe ſeparate diſtinct titles, 
which have a mutual relation to and depen- 
dence upon each other, the author hath avoided 
one great inconvenience, of referring the reader 
from one title to another, and from that other 
back again to the firſt, and (which is not 
unuſual in books of the like kind) perhaps lo- 
ſing the thing to be treated of betwixt them. 


Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to infert the ſame under both thoſe 
titles; ſo that the reader's attention may not be 
interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps others again, which 
have no principal relation to the marter he hath 
in hand. 


I Alſo, 
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Alſo, upon another account, he hath ſome- 
times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term, Cc. which is a 
vague expreſſion, and apt to create an uneaſi- 
neſs in the reader's mind, for that he cannot 
be ſatisfied from thence, how much, or how 
little is intended to be underſtood. 


He hath alſo been ſomewhat large in the 
matter of precedents under divers titles ; and 
hath endeavoured to bring them much nearer 
to the ſtatutes, upon which they ought to be 
formed, than uſually hath been done, 


For all which enlargements, he hath the 
more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, by 
inſerting Blackerby's juſtice at the end of it, by 
way of index; hoping that the method he hath 
purſued will render every thing of that kind 
impertinent and uſeleſs. 


Tur MATERIALS which the author hath 
made uſe of, are chiefly of four kinds—— The 
ftatutes at large the ſeveral treatiſes con- 
cerning the pleas of the crown the reports of 
caſes adjudged in the court of king's bench—— 
and the books concerning the office of 4 ſuſlice 
of the peace. 


As to the /atutes at large, or acts of parlia- 
ment; the author hath not thought himſelf at 
liberty, as Mr. Dalton and others have done, 
to deliver the import thereof in his own words; 

but 
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but hath conſtantly abridged the act, in the 
words of the act itſelf, leaving out nothing 
which may ſeem any way material. And to 
each diſtin& clauſe, he hath annexed the in- 
terpretation thereof, where the ſame hath 
been determined in the court of king's bench, 
or expounded by other good authority. 


The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawkins, Of the firſt of theſe, the author 
hath made little uſe, further than as he is 
adopted by the other three, As to which 
three great authorities, where the law hath 
been declared by Lord Coe, and not contro- 


verted by any other, nor altered fince his time 


by any act of parliament, or judicial determi- 
nation, the author hath given to him the pre- 
ference, And where any of theſe differeth 
from the other, he hath noted the difference. 


In citing of Mr. Hawkins, he hath not 
thought it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and at- 
ſent, with which he delivereth his opinion; 
as, it ſeemeti», or it bath been ſaid by ſome, 
or it ſeemeth to be tbe better opinion, or it 
ſeemeth to be agreed, and the like ; which are 
by no means arbitrary words without much 
meaning, but are inſerted by him with the ut- 
moſt deliberation and judgment. 


As to the books of reports ; where the caſes 
therein have been conſidered by Mr. Hawks, 
and the other learned perſons before mention- 
ed, the author hath judged it very proper to 

leave 
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leave the matter there as ſettled by them. As 
to the reſt, he hath by no means thought him- 
ſelf. of ability to proceed in Mr. Hawkins's 
manner, by laying together all the reports on 
the ſame ſubject, and thereupon extracting an 
opinion out of the whole; but hath inſerted 
the ſame at large, or what he hath thought 
moſt material thereof, and left the determin:- 
tion thereupon to the reader's better judg- 
ment. : 


And here it may be requiſite, that the rea- 
der be admoniſhed, not to expect that the book 
ſhall be more perfect, than the materials of 
which it is compoſed. All the books of re- 
ports are not of equal authority. Many of 
them are only notes that had been taken for 
gentlemens own private uſe ; which doubtleſs, 
would have been much more perfect, had they 
intended them for publication. For theſe, or 
for any other, the author himſelf voucheth not : 
And, as he doth not add to their credit, fo he 
doth not detract from it; but leaveth every 
author (as he needs muſt) to anſwer for him- 
felf, For he hath made it an invariable rule, 
upon all occaſions, to cite his authorities, what 
ſach ſoever they be; and, in all material in- 
ſtances, in the very words of the original au- 
- thors: that ſo, what may be of good authority 
in itſelf, ſhall not be rendered leſs ſo by his 
handling of it. And where no authority 1s al- 
ledged, he deſires the reader will look upon it 
as ſuch, namely, as having no authority; the 
ſame being nothing elſe but the author's own 
private obſervations, which are ſubmitted to 

every 
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every reader's judgment, to approve or reject 
as he ſhall fee cauſe. 


The books of authority concerning the of- 


ice of a juſtice of the peace, are thoſe of Fitz- 


berbert, Crompton, Lambard, and Dalton; the 
laſt of which was publiſhed in the reign of 
king James the firſt : ſince which time, no book 
under that title hath been allowed as ſufh- 
ciently authentick. And even the additions 
which have been made to Dalton fince his 
death, ſeem to have no better claim to an un- 
controulable authority, than other collections 
which have not obtained it. And Dalton 
himſelf is much injured in the modern editions, 
in like manner as was obſerved before of Mr. 
Hawkins, by delivering that as abſolute, which 
Mr. Dalton publiſhed under the ſeveral de- 
grees of aſſent or doubtfulneſs before mention- 
ed; and which the author, in juſtice to Mr. 
Dalton, hath reſtored. 


Where Dalton hath adopted Lambard, 
Crompton, and Fitzherbert (which he doth moſt 


frequently in their own words) the author hath 


thought it ſufficient to cite Da/ton's ſingle au- 
thority. And generally, in all other caſes, where 
authors are agreed, he hath judged it unneceſ- 


ſary to alledge more than one or two good 
vouchers. 


Concerning the other books of this kind, 
which have been publiſhed fince Dalton's time, 
it is unneceſſary to enlarge; ſince of the moſ} 
of them the author hath made no uſe, and of 
the reſt very ſparingly ; and he will not ſeek 

to 


xlii 


3j ͤ òùͥy y 


to recommend his own book, by finding fault 
with others before him. 


Orton, Weſtmorland, 
Sept. 29. 1754. 


Advertiſement concerning the SECOND 
EDITION. 


HREE things herein the author hath 

chiefly attended to: 1. To continue the 
Natutes to this preſent time. 2. To authenti- 
cate divers caſes of ſlender authority, by the 
ſanction of Sir John Strange; whoſe reports 
of caſes adjudged during the reigns of the late 
king and of his preſent majeſty, have ſupplied 
in ſome meaſure the deficiency which was in 
that part of the law before. 3. To take ſome- 
what a larger ſcope in inveſtigating matters of 
antiquity ; herein preſuming to differ from 
Lord Coke and other authorities of the law: 
being led therein by his learned and ingenious 
friend Dr. Morton of Leiceſter-fields * ; to 
whom, upon the like account, he expreſſed his 
acknowledgments in the poſtſcript to the. for- 
mer edition. 


Sept. 29. 1755. 
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* Now ſecretary of the Royal Society, keeper of the manu- 
ſcripts and medals in the Britiſb Muſeum, and phyſician to the 
Poundling-hoſpital, 
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Advertiſement concerning the Trisp 
ED1TION. 


HE diſtance of time from the date of 
the ſecond edition renders this third 


edition not ſuſceptible of much alteration by 
the ſtatutes ſince enacted: Thoſe which have 
been enaQed (which was, during the time 
that the book was in the preſs) are inſerted 
in an appendix. And ſome further improve- 
ments have been attempted. For, in a mat- 
ter of ſo flux a nature as the law, it 1s not to 
be imagined that any edition, however tole- 
rable for the time, ſhould long continue fo, 


without ſubmitting to alterations according to 
times and circumſtances, 


Apr. 26. 1756. 


— 


Advertiſement concerning the FourTH 
EDITION. 


S the two firſt editions of this book, in 

two volumes in octavo, were deemed to 

be printed in two ſmall a letter; and the third 
edition, in folio, was intended chiefly for li- 
braries and domeſtic uſe ; it is now judged pro- 
per to print the ſame in three volumes in oc- 
tavo, in ſomewhat a larger letter than the 
two firſt editions, and in a more portable 
compaſs than the third. And herein ſpace is 
allowed for certain enlargements, which in- 
deed were retrenched at firſt only to retain 


the 
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the two volumes within competent dimenſions. 
So that, in effect, the book is now as the au- 
thor firſt intended it; and is continued down 
to this preſent date. | 


Dec. 10. 1756. 


Advertiſement concerning the Fiery 
EDiT1ON, 


HE author thinketh it needful only to 

ſay, that this edition cometh down to 
the end of the ſtatutes of the thirtieth year of 
the reign of king George the ſecond. 


Sept. 29. 1757. 


Advertiſement concerning the Sixrun 


EDITION. 


Hs edition differeth in nothing which 
is material, from the fifth edition in 
folio. 


Apr. 23. 1758. 


Adver- 
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Advertiſement concerning the SEVENTH 
EDITION. 


INCE the publication of the fixth edi- 

tion, there have been many alterations in 
the law, by acts paſſed during the four laſt 
ſeſſions of parliament. Alio divers new caſes 
have ariſen and been determined in the courts 
of Weſtminſter hall; of which the author hath 
endeavoured to procure ſome account. Man 
uſeful hints have likewiſe been ſuggeſted by 
gentlemen acting in the commiſſion of the 
peace, or practiſing in the law; unto whom 
the author taketh this opportunity to render his 
humbleſt acknowledgments. 

In like manner, divers additions or altera- 
tions have occurred from time to time to the 
author himſelf, Upon all which accounts he 
thinking it needful to make an apology to the 
purchaſers of the former editions. It hath in- 
deed at ſeveral times been his intention to pub- 
liſh the alterations ſeparate, but upon trial he 
hath always found it impraQticable. Particu- 
larly in this preſent edition, beſides ſeveral 
titles which were neceſſary to be wholly new 
framed, there are ſo many inſertions in other 
titles, occaſioned by above forty acts of parlia- 
ment, that to deſentangle the ſame would be 
extremely difficult, and when affected would 
equal the ſize of one fifth part of the book. 


Tan, 1, 1762. 


Vor. I. a Adver- 


2 * —_— OS a. — K 
- _ == _ now 8 7 —— 
— * 
* * 
- 


B 


xviil 


n c 


Advertiſement concerning the EicuTH# 


EDiT1oN. 


HIS edition is brought down to the end 
of the ſtatutes of the third year of the 


reign of king George the Third. 


Nov. 22. 1763. 


Advertiſement concerning the NIN TEA 
EDITION. 


422 edition differeth in nothing from 


the eighth edition in quarto. 


March. 25. 1764. 


Advertiſement concerning the TenTH 
EDITION. 


ANY and great alterations have been 
1 neceſſary to be made by reaſon of the 
ſtatutes of the two laſt ſeſſions of parliament ; 
particularly in the large title concerning the 
exciſe; as alſo in the titles alehouſes, game, high- 
ways, militia, lamps, woollen manufacture and 
many others. And the publick having been 
favoured with a volume of reports, by the ve- 
ry judicious and accurate maſter of the crown 
office, the author hath been enabled from 
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thence to rectify ſeveral imperfect reports of 
caſes, and to add others of which he had not 
before been able to procure any account. 
From the continuance of that worthy gentle- 
man's publick communications, much may be 
hoped for in time coming. 


May. 25. 1766. 


Advertiſement concerning the Exx- 
VENTH EDITION. 


IN CE the publication of the laſt edition, 
the abovementioned worthy maſter of the 
crown office, James Burrow, eſquire, hath 
done infinite ſervice to. the office of juſ- 
tices of the peace, by the publication of a ſeries 
of decifions of the coart of king's bench upon 
ſettlement caſes, from the death of lord Ray- 
mond in 1732, to the end of Trinity term in 
the year 1768; comprehending the times of 
lord Herdwicke, lord chief-juſtice Lee, lord 
chief-juſtice Ryder, and the firſt twelve years 
of lord Mansfield, From which it will ap- 
pear, that the great uncertainty of the law 
in caſes of ſettlements did ariſe from the im- 


per ſect reports of thoſe caſes which had been 


publiſhed, and not from any uncertainty or 
contrariety in the determinations themſclves. 
The peculiar excellence of theſe reports (over 
and above the author's judicious exactneſs, and 
that they are prepared by himfelt in order for 
publication) ariſes from the nature of his of- 
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fice, which furniſhes him with the true ge- 
nuine ſpecial ſtate of every queſtion, and from 


his ſituation and conſtant attendance in court, 


enables him to hear and obſerve the debates of 
counſcl and the arguments of the learned judges ; 
and finally, from the record itſelt he receiveth 
the determination of the court. It is needleſs 
to obſerve that theſe reports have cauſed great 
alterations to be made in the title Poor, The 
title Highways alſo, and ſome others, have 
been found neceſſary to be totally worked up 
de novo, the former laws on the reſpective 
ſubjects having been repealed, and new laws 
enacted. 


Nov. 13. 1769. 


Advertiſement concerning this TWELFTH 
EDITION. 


HE ſtatutes are herein continued to the 
end of parliament, 11 Geo, 3. 


April. 3. 1772. 
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INTRODUCTION, | 


Conſiſting of TWO PARTS; 


CONTAINING, 


I. Certain abbreviations made uſe of in this 
work. 


II. Some general rules fo be obſerved, in the 


conſtruction of ftatutes or acts of par- 
liament. 


I. Certain abbreviations made uſe of in this 0 
WOrk. 


N order to keep the book within a reaſonable 

compals, the following abbreviations are made 
ule of. 

1. The word juſtice is always to be underſtood to Jufiice. 
mean juſtice of the peace, when not otherwiſe ex- 
preſſed. 

2. The words one juſtice ſhall always be under- One juftice, 
ſtood to ſignify one or more juſtices, ſo that what is 
directed to be done by one, ſhall not be intended 
thereby to exclude others from joining with him. 

3. In like manner, zo juſtices, when not other- Tv juſtices. 
wiſe expreſſed, ſhall be underſtood to ſignify ic 
Juſtices or more. 

4. So allo a conviction on the oath of one <wiz- One witnels. 


neſs, ſhall be underſtood to denote - one 4wwitneſs or 


a 3 5. An 


XX11 
Two witneſs. 
Quorum. 
Majority. 
Seſſions, 


Warrant. 


Judge of aſſiae. 


Mayor. 


Conſtable, 


Overſeer, 


Poor, 


Penalty. 


@verpl ys. 


ARDDUCTAION. 


5. And two witneſſes ſhall denote two or more wit- 
neſſes. 


6. (1 2) ſhall be underſtood to ſignify one where: 
of is of the Quorum. 

7. The juſtices in ſeſſions ſhall ſignify the ſaid ju- 
ſtices, or the major part of them. 

8. The word ons ſhall denote the general or 
_— ſelſious, if not otherwiſe expreſſed. 

The word warrant ſhall always ſignify war- 
rant under band and ſeal, where not expreſſed other- 
wile. 

10. Judges or juſtices of de ſhall be underſtood 
to ſignify alſo thoſe of N Prius, Oyer and Terminer, 
and General Gaol Delivery. 

11. The word mayor ſhall always be underſtood 
to imply hailiffs and other chief officers in corporations, 
by what appellation ſocver dignified. 

12. The word conſtable ſhal always be underſtood 
to imply !ythingmen, borſholders, headboroughs, and 
other officers required to execute the juſtices warrants, 

13. The word over/eer ſhall be underſtood to 
mean overſeer of the poor, where not expreſſed other- 
wile 

14. Where a penalty, or part thereof is expreſ- 
icd to be given to the poor; that ſhall be always un- 
derſtood to denote tbe poor of the pariſh where the 
offence was committed, if not otherwiſe limited. 

15, Where a penalty is to be recovered before 
the juſtices of the peace, it is thought indiſpenſible 
to inſert particularly the manner of recovering the 
lame; but where it is to be ſued for in any of his 
majeſty*s courts of record at Weſtminſter, it is judged 
not neceſſary to fer forth the ſpecial method of pro- 
cedure there: and generally, where it is expreſſed, 
that a perſon ſhall do, or-not do ſuch a thing, on 
pain of ſuch a ſum, without more, it ſhall be under- 
itood that ſuch penalty 1s not recoverable before the 
juſtices of the peace, but only 1 in the courts at Weſt- 
minſter. 

16. In all caſes of difreſs and ſale, it ſhall be un- 
derſtood, that the cus mult be returned to the 

| owner; 
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owner; after the ſum or ſums to be thereout de- 
ducted, ſhall be ſatisfied and paid. 

17. Lands ſhall be underſtood to ſtand for lands, Lande 
tenements, and hereditaments. 

18, Where tranſportation is directed for any of- Tranſportation, 
fence, it ſhall always be underſtood, that if the offen- 
der ſhall return before the time limited, be ſhall be guilty 
of felony without benefit of clergy. 

19. In the blank ſpaces for the names in the pre- gig Hass, 
cedents, inſtead of inſerting initial letters arbitrarily, 
it is thought it may be ſome help to the memory, 
that A. O. ſhall ſignify the offender, A. I. the intor- 
mer, A. V. the witnels, J. P. the juſtice of the 
peace, and the like. 

20. Alſo, for brevity's ſake, ſums of money and ;;,,.,,. 
other numbers are uſually expreſſed by figures, and 
not in words at length; but it is to be remembered, 
that in the forms of warrants, convictions, and other 
proceedings before the juſtices, they ought to be 
expreſſed in words at length, and not in figures. 

21. Where a ſtatute is ſaid to be in force, until Continuance of 
ſuch a day, month, and year, Sc. it ſhall always 
be underſtood to imply, and from thence to the end 
of the then next ſeſſion of parliament. 

22, In the ſtatutes made in the reign of the late cg © f. 9 
King William, it is thought not neceſſary upon all totes. 1 
occaſions to ſay William tve Third, ſince there are no V1 
printed ſtatutes in the reigns of William the Firſt and Ill 

| 
| 
| 
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Second. 


Nor is it thought neceſſary in ſuch ſtatutes to add il 
the name of Queen Mary to that of King William; Fi 
but it is judged ſufficient for the underſtanding al 
thereof, to quote the ſtatutes in this manner, Lig. (ht 

1 W. ſeſſ. 2. c. 6. ſ. 3. to ſignify the ſtatute made i 
in the parliament holden in the firſt year of the reign 1} 
of King William the Third and Queen Mary, the 
ſecond ſeſſion thereof, chapter the fixth, ſection the 
third. 

23, Abbreviations in the names of books cited Citing of bo ks, 
as authorities, or elſewhere occaſionally noted, con- ee 
fiſting for the moſt part of ſome of the initial letters 


a 4 Oz 
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of the authors names, and other common diſtinctions, 
need not to be further explained. 

So alſo the names of the terms in which the ſe- 
veral cafes were adjudged, to wit, Hilary, Eaſter, 


Trinity, and Michaelmas, are expreſſed by the ini- 
tial letters H. E. T. and M. 


II. Some general rules to be obſerved in the con- 
firution of ſtatutes, or acts of parliament. 


To avoid repeating the fame obſervations ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved, in the 
conſtruction of ſtatutes or acts of parliament. 

1. Regularly, a {tatute in the affirmative doth 


11 C0, 


How far an af- 
firmative repeal- 


ech an affirma- not repeal a precedent affirmative ſtatute, 
Live, Sy 

But if the latter is contrary to the former, it 
amounteth to a repeal of the former. L. Raym. 160. 

2. A ſtatute made in the affirmative, without 
any negative expreſſed or implied, doth not take 
away the common law.; and therefore the party 
may waive his benefit by ſuch ſtatute, and take his 
remedy by the common law. 2 IA. 200. 

3. By repealing of a repealing ſtatute, the firſt 
ſtatute is revived. Read. Parl. 

4. Regularly, where an act of parliament giveth 
a power or intereſt to one perſon certain, by this ex- 
preſs deſignation of one, all others are excluded, 
11 Co. 59, 64. 

5, In all cates, where juſtices may take exami- 
nations, or other accuſation or proof, tho? the ſta- 
tute doth not expreſsly ſet down that it ſhall be upon 
oath, yet it ſhall be intended that it ſhall be upon 

oath. Dali. c. 115 
= —— 6. Generally, it is holden, that where a ſtatute 
cute the power APPOINTS a thing to be done by one or more Juſtices, 
= without giving any appeal to the ſeſſions; there 
| the juſtices in ſeſſions may do that thing: but where 
2 an 


rw far an af- 
firmative ſtatute 
ulicreth the 
common law. 


Repealing a re- 
pealing ſtatute, 


Special power to 
be purſued. 


Power to admi- 
niet an oath, 
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an appeal is given to the ſeſſions, the juſtices in fy 


ſeſſions cannot proceed originally therein, becauſe [th] 
that method would take away the power of ap- 14 
pealing N 


How far an in- 4 
7. Where a ſtatute makes a new offence, which ; ment war 


was no way prohibited by the common law, and be where EY 0 
appoints a particular manner of proceeding againſt fecaten is 18. l 
the offender, as by commitment, or action of debt, pointed. 

or information, without mentioning an indictment; 


{1 
it ſeems to be ſettled at this day, that it will not | | 


the other methods of proceeding only, ſeems im- i 
pliedly to exclude that of indictment: Yet it hath "hl 
been adjudged, that if ſuch a ſtatute give a recovery 1 
by action of debt, bill, plaint, information, er otber- | 
wiſe, it authorizes a proceeding by way of indiCt- 1 
ment, 2 Haw. 211, 
And if there 1s a prohibitory clauſe in the a&, the 4:4 
offender may be indicted upon th prohibitory clauſe, 6 | | 
notwithftanding the penalty: Bur otherwite it is, kl 
where the act is not prohibitory, but only inflicts ij 
the forfeiture, and ſpecifies the remedy. 2 H. H. 
171. Burrow, Mansfield. 543. | 
But where the offence was antecedently puniſha- 
able by a common law proceeding, and a ſtatute 
preſcribes a particular remedy by a ſummary pro- 


i 

ceeding; there, either method may be purſued, and 14 

the proſecutor is at liberty to proceed either at com- | l 

| mon law or in the method preſcribed by the ſtatute : Nil | 


becauſe in that caſe the ſanction is cumulative, and 6 | 


doth not exclude the common law procceding. ill 
Bur. Mansf. 803. 


© 8. But every contempt of a ſtatute is indifta- Where no me- 


thod of proſecu- 
25 where no other puniſhment 1s limited. 1 Haw. on i. ane 
O. 


9. And whereloever an act of parhament doth Where the de- 


f t may b 
generally prohibit any thing the party grieved ſhall Mica bork 
not only have his action for by pr vate relief, but by the king, and 


the party grieved. 
the offender ſhall be um:hed at che king's ſuit, for 
. the contempt of the law, 2 ba. 5 3. 


10. All 


xxvi eee 


ö In what time 10. All actions, indictments, or informations, on 

| proſecutions ſhall i : EE 

| be on penal &a- penal ſtatutes, for any forfeiture limited to the 

| | rutes. king, ſhall be brought within two years after the 

offence committed; if limited to the king and pro- 
ſecutor, then within one year; and if it is not ſued 
for in that one year, then the king may ſue for the 

IF ſame within two years, after the expiration of that 
one year; and not otherwiſe, 31 El. c. 5. J. 5. 
That is to ſay, unleſs where it is otherwiſe directed 

{ by ſubſequent ſtatutes. 

Woge he 11, Many ancient ſtatutes are penned in the 

whole legilatue. form of charters, ordinances, commands, or pro- 
hibitions from the king, without mentioning the 
concurrence of either lords or commons yet inaſ- 
much as they have always been acquieſced in as 
unqueſtionably autheitick, this eſtabliſhes and con- 

frms their authority, and the defect is ſalved by 
| ſuch univerſal reception. FHawkms's preface to ihg 
ſtatutes. 

Preamble. 12. The preamble or rehearfal of a flatute is 
deemed true; and therefore good arguments may 
be drawn from the preamble. 1 Inſt, 11. But 
the preamble ſhall not reſtrain the operation of the 
enacting part; as where the preamble reciteth only 
a particular inconvenience, this ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import, ſo as to take 

| in other inconveniences of the like kind, altho' not 
ſpecified in the preamble. 8 Mod. 144. 1 P. 
Vill. 320. 

| May do ſuch a 13. Where a ſtatute directs the doing of a thing, 

tes for the ſake of juſt he publick good; th 

de underſtood. Jultice, or the PUDNCK good; e 
| word may is the ſame as the word. Hall: as where 
| the ſtatute of the 14 C. 2. c. 12. enacts that the 
overſeets may make a rate to reimburſe the conſta- 
bles, this is conſtrued they all; for they are com- 

pellable ſo to do. 2 Sa!k. 609. 

Count of record. 14. Where a ſtatute directs a penalty to be re- 

| covered in any court ef record; this ſhall not be in- 

tended 
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tended of the quarter ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute ; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hales Hiſt, 
29, 30. 

4 © fe is a general rule in the conſtruction of Hizher courts 
ſtatutes, that where things of an inferior degree are where the inte- 
firſt mentioned, thoſe of a higher dignity ſhall not nne 
be included under general ſubſequent words; as 
where a ſtatute ſpeaks of indiftments to be taken 
before juſtices of the peace, or others having power 
to take indifments, it ſhall be underſtood only of 
other inferior courts, and not of the king's bench, 
or other courts at Weſtminſter. 2 Co. 46. 2 Haw. 

305, 2 

16. Where a ſtatute gives power to the juſtices, Power to con- 
to require any perſon to do a thing, as to take the e Pere. 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can- 
not be: And it is againſt the office of the juſtices, 
and the authority given them by the law, that they 
ſhall go and ſeek the parties. 12 Co. 130, 131. 

17. Where a ſtatute gives power to the juſtices of Neceſſity of fum- 
the peace, to hear and determine an offence in a owns © 
ſummary way; it is neceſſarily implied, and ſuppo- 
ſed, as a part of natural juſtice, that the party be 
firſt cited, and have opportunity to be heard and 
anſwer for himſclf. 1 Haw. 154. 

18. Where an act of parliament gives power to Two juſtices to 
two juſtices finally to hear and determine an of- be both together, 
fence, it is neceſſarily ſuppoſed, that they ſhall be 
both together, or which is the ſame thing in other 
words, that they ſhall hold a ſpecial ſeſſions for that 
purpoſe. And the like 1s, when they are to do any 
other judicial act, as to make an order of baſtardy, 
or adjudge the ſettlement of a poor perſon. For it 
is unknown to the laws of England, that two perſons 
{hall act as judges in the ſame cauſe, when at the 

es laine 
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ſame time one of them is in one part of the county, 
and the other in another. 

Informei's oath. 19. Where a ftatute appoints a conviction to be 
on the oath of one witneſs; this ought not to be by 
the ſingle oath of the informer; for if the ſame 
perſon ſhould be allowed to be both proſecutor 
and witneſs, it would induce profligate perſons to 
commit perjury for the ſake of the reward. L. 
Raym. 1545, 

Confeflion. 20. Where a ſtatute directeth, that a perſon ſhall 

be convicted of an offence, upon the oath of one or 
more witneſſes, and faith nothing of the confe.cn of 
the party; yet if the offender ſhall before the ju- 
ſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion : for confeſſion is ſtronger evidence 
than the oath of witneſſes. Dali. 109, 162. Str. 
540. 

Difcretionary 21. Where an a& of parliament gives power to 

co the juſtices of the peace, to take order in any 


matter according to their diſcretions; this ſhall be 


underſtood, according to the rules of reafon, law, 
and juſtice, and not by private opinion. 5 Co. 
100, a 

England includes 22, In all caſes where the kingdom of England, or 
8 thai part of Great Britain called England, hath been 
or ſhall be mentioned in any act of parliament ; the 
ſame ſhall be deemed to comprehend tbe dominion of 
Wales, and town of Berwick upon Tweed. 20 G. 2. 

5 
Twelve months. 23. It may be laid down as an invariable rule, 
that the law favours liberty : So that in the con- 
ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purſued (all other 
things being equal) which is more beneficial to the 
ſubject, or the party ſuffering. Thus, where an 
act directs, that the juſtices ſhall commit an of- 
fender to priſon for 12 months, the juſtices may not 
alter the words, and commit him for à year; for in 
this reſpect, 12 months and one year are not the 
ſame: but the months muſt be computed at 28 
days 
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days to the month, and not as kalendar months, 
unleſs it be ſo expreſſed in the act. 

24. In all caſes wherein, by any act of parlia- Quakers affirma- 
ment, an oath ſhall be allowed or required; the 
ſolemn affirmation of quakers ſhall be allowed in- 
ſtead of ſuch oath, altho* no particular or expreſs 
proviſion be made for that purpole in the ſaid act. 

22.G. 2. e. 40.:/. 36. 

But no quaker ſhall by virtue hereof be quali- 
fied or permitred to give evidence in any criminal 
cauſe, or ſerve on any jury, or bear any office or 
place of profit in the government. , 37. 

25. To ſay that a perſon ſhall forfeit generally, Forfeiture. 
or that he ſhall forfeit to the king, is all one; for 
the king ſhall have every forfeiture not otherwiſe 
limited. 11 Co. 60. 

Except where a forfeiture is given in lieu of pro- 
perty and intereſt , for there it ſhall go to the party 
injured. 1 RolPs Rep. 90. 

For whereſoever a ſtatute giveth a forfeiture or 
penalty, againſt him which wrongfully detaineth or 
diſpoſſeſſeth another of his duty or intereſt ; in that 
caſe, he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action for the ſame 
upon the ſtatute, and the king ſhall not have the 
forfeiture in that caſe. 1 Inſt. 159 

26, Where a ſtatute ſaith, that ſuch a perſon Fine ard ranſom, 
ſhall pay fine and ranſom to the king; in legal under- 
ſtanding, ſuch fine and ranſom are all one: for if 
they were divers, then ſhould the party pay two 
ſums, one for the fine, and another tor the ranſom ; 
which was never done. 1 Inſt. 127. 

27. Acts of parhament that ſpeak of fines or A he king's 
ranſoms at the king's pleaſure, are always to be un- . 
derſtood of the king in his courts by his juſtices. 

1 H. H. 375. 

28. It is ſaid that whereſoever a juſtice of the here a power 
peace is impowered, by any ſtatute, to bind a per- 4 * 
ſon over, or to cauſe him to do a certain thing, 
and ſuch perſon being in his preſence ſhall refuſe to 

be 
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be bound, or to do ſuch thing; the juſtice may 
commit him to the gaol, to remain there till he ſhall 


; comply. 2 Haw. 116. 
Impriſonment, © 29. When a ſtatute appoints impriſonment, but 
limits no time when ; it ſhall be immediately. 8 
Co. 119. 


Impriſonment, 


30. When a ſtatute appoints impriſonment, but 
how long. 


limits no time how long; the priſoner in ſuch caſe 
muſt remain at the diſcretion of the court. Dali. 
410. 

31. Where any offender ſhall by a juftice of the 
peace be committed to the houſe of correction, 
for an offence cognizable before him out of ſeſ- 
ſions, and the time and manner of puniſhment is 
not by law expreſsly limited; he may commit him 
to the houſe of correction, there to be kept t hard 
labour, until the next general or quarter ſeſſions, or 
until diſcharged by due courſe of law. 17 G. 2. c. 5. 

382. 
Statute making 32. Wherever a ſtatute makes any offence felony , 
5. it incidentally gives it all the properties of ſelony at 
common law. 1 Haw. 105. 

33. Therefore an act of parliament that makes 
an offence felony, doth conſequently introduce the 
puniſhment of concealing, that is, miſpriſion of fe- 
lony ; and every offence made felony by act of par- 
liament, includeth miſprifion. 1 H. H. 708. : 

34. An a& making a new felony, extendeth not 
to infants under 14 years of age ; but if they be of 
that age, it binds them. 1 H. H. 706. 

35. Not only thoſe crimes which are made fe- 
lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies thereby, 
whether the word felony were mentioned or nor. 
1 Haw. 107. 

36. Bur an offence ſhall never be made felony, 
by the conſtruction of any doubtful and ambiguous 
words of a ſtatute ; and therefore if i! be only pro- 
hibited under pain of forfeiting body and goods, or of 

being 


Commitment to 
the houſe of cor- 
rection, for 
what time. 


Miſprifion, 


Infants. 


Life and mem- 
ver, 


Jody and gords, 
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being at the king's will for body, lands, and goods, 
it ſhall amount unto no more than a high miſde- 
meanor, puniſhable by impriſonment or the like. 
1 Haw. 107. 


37. All felonies by the common law have the bst fag. 


benefit of clergy; therefore here a ſtatute enacts a 
felony, and ſays, the offender ſhall /uffer death, 
clergy lies notwithſtanding, and 1s never ouſted 
without expreſs words. 3 Inſt. 73. 2 Haw. 342. 
38. Saving of dower in a ſtatute making an of-Forſeiture of 
fence felony, is ſuperfluous; for by the 1 Ed. 6.99% 
c. 12, Dower is not loſt by the felony of the huſ- 
band. /. 17. | 
39. Where a penalty is given to an informer upon con. 
a penal ſtatute; he (hall have no coſts, unleſs the 


ſtatute itſelt directs it, but he ſhall pay his coſts out 


of the penalty. 2 Haw. 274. 
Therefore where a juſtice hath power to inflict a 
pecuniary penalty, not exceeding ſuch a ſum; he 


may do well in ſuch penalty to conſider the coſts of 


proſecution. 

40. No damages can be given to the party griev- Damage. 
ed, upon an indictment, or any other criminal pro- 
ſecution ; and where by ſtatute damages are given 
to the party grieved, it ſeems that they cannot be 
recovered on an indictment at the ſuit of the king, 
grounded on ſuch ſtatute, unleſs ſuch metKod of 
recovering them be expreſsly given by the ſtatute ; 
but that they ought to be ſued for in an action on 
the ſtatute, in the name of the party grieved. But 
It is every day's practice in the court of king's 
bench, to induce defendants to make ſatisfaction 
to proſecutors, for the coſts of the proſecution, 
and alſo for the damages ſuſtained, by intimating 
an inclination on that account to mitigate the fine 
due to the king. 2 Haw. 210. 

41. Where a ſtatute gives treble damages; the Treble damages. 
juſtices are not to aſſeſs the damages, and then tre- 
ble them; but the jury ought to find the damages, 
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Diftrefs and ſale, 


Second offence, 


INE RODUCTION. 
and then the juſtices are to treble them. Cro. Car. 
449. 

— In all caſes where a juſtice is or ſhall be re- 
quired by any act of parliament, to iſſue a warrant 
of diſtreſs for the levying of any penalty inflicted, 
or any ſum of money directed to be paid by ſuch 
act; it ſhall be lawful fer ſuch juſtice granting ſuch 
warrant, therein to order and direct the goods and 
chattels ſo to be diſtrained, to be fold and diſpoſed 
of within a certain time to be limited in ſuch war- 
rant, ſo as ſuch time be not leſs than 4 days, nor 
more than 8 days, unleſs ſuch penalty or ſum of 
money, together with reaſonable charges of taking 
and keeping the diſtreſs, be ſooner paid. And the 
officer making ſuch diſtreſs, may deduct the rea- 
ſonable charges of taking, keeping, and felling ſuch 
diſtreſs, out of the money ariling by ſuch ſale; and 
the overplus (if any) after ſuch charges, and alſo 
the ſaid penalty or ſum of money, ſhall be ſatisfied 


and paid, ſhall be returned on demand to the owner 


of the goods and chattels fo diſtrained. (Except 
only in caſes of diſtreſs for quakers tithes and church 
rates.) 27 Geo. 2. c. 20. 

43. An act inflicting a penalty for a ſecond of- 
fence, muſt always be underſtood, after conviction 
and judgment for the firſt offence; and the ſecond 
offence muſt be committed after the firſt conviction, 
and judgment thereupon given ; for it doth not ap- 
pear to be an offence, until judgment by proceeding 
of law be given againſt the offender, 2 Inſt. 468. 

And the indictment for a ſecond offence, muſt 
recite the record of the firſt conviction; and upon 
the evidence, the record of the firſt con viction muſt 
be proved: but the matter of the firſt conviction 
ſhall never be re-examined, but muſt ſtand for 
granted. 1 H. II. 686. 
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Abjuration Oath, See Oaths. 1 


Acceilary, 
I. Of acceſſaries in general, | | 
IT. Of acceſſaries before the fo. ll 
LI. Of acceſſaries after the fact. "po 
VJ. How they are to be proceeded againſt. - is 
1 
J. Of acceſſaries in general. | || 


1 A CCESSARY (quaſi accidens ad culþam) is he Acceſſary, what 


that is not the chief actor, but one that isconcerned 
in the felony by commandment, aid, or receipt. 

2. In the higheſt capital offence, namely, high treaſon, x, the pighet 
there are no acceſſaries, neither before nor after; for the offeace, no ac- 
conſenters, aiders, abetters, and knowing receivers and ies. 
comforters of traytors are all principals. 1 Hale's Hit. 612. 

But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thoſe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 
fore thoſe that are principals in the ſecond degree ; becauſe 
otherwiſe this inconvenience might follow, that the prin- 

Cipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may be acquitted, which 
would be abſurd. 1 H. H. 613. 

3. In caſes that are criminal, but not capital, as in petit In the loweſt 
larceny and treſpaſs, there are no acceſlaries ; for the acceſ- is „ 
ſaries before are in the ſame degree as principals; and acc 
ceſſaries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of par- 
liament that induce. thoſe penalties do expreſly extend to 
receivers or comforters, as ſomie do. 1 H. H. 613. 

4. It remains therefore, that the buſineſs of this title Acceſſaries only 
of acceſſaries refers only to capital felonies, whether by in felong. 
the common law, or by act of parliament. | 

5. Concerning which, Lord Cote obſerves generally, AcceMaries im- 
that when any offence is felony, either by the common plied in felony. 15 
law, or by ſtatute, all acceſſaries both before and after "i 
are incidentally included. 3 /. 59. 


Vor, I, B =p 6. But 


Acceſſary, 


6. But as to felonies by act of parliament, Lord Hal- 
diſtinguiſhes tnereupon as follows: Regularly (he ſays) if 
an act of parliament enact an offence to be felony, tho” it 
| {| mention nothing of acceſſaries before or after, yet virtually 
| and conſequentially thoſe that counſel or command the of- 

| fence, are acceſſaries before, and thoſe that knowingly 
4 receive the gftender are acceſſaries after. 1. H. H. 613. 

l But if the act of parliament that makes the felony, in 


Acceſſaries in ſe- 
lonies by ſtatute. 


: 
|; 


| expreſs terms comprehend acceſſaries before, and make 

1 no mention of acceſſaries after, namely, receivers or com- 

| forters, there it ſeems there can be no acceſſaries after; 

„ for the expreſſion of procurers, counſellors, or abettors, 

1 all which import acceſſaries before, make it evident, that 

| the law- makers did not intend to include acceſſaries after, 

which is an offence of a lower degree than acceſſaries 

before. 1 H. H. 614. 

And altho' it be generally true, that an act of parliament 
creating a felony, renders conſequentially acceſſaries before 
and after within the ſame penalty, yet the ſpecial penning 
of the act ſometimes varies the caſe: Thus the ſtatute of 

| 3 H. 7. c. 2. for taking away women, makes the taking 

away, and the procuring and abetting, yea and wittingly 
receiving alſo, to be all equally principal felonies, and ex- 
cluded of clergy, Again, the ſtatute of 27 Eliz. c. 2. 
makes the coming in of a jeſuit treaſon, the receiving or 
relieving of him felony, the contributing of money to his 
relief a præmunire. So that acts of parliament may di- 
| verſify the offences of acceſſary or principal, according to 
=. the various penning thereof, and fo have done in many 

{ caſes. 1 H. H. 614, 615. 

1 ie ee Alſo a ſtatute excluding the principals from the be- 

I! faries by ſtatute nefit of clergy, doth not thereby exclude the acceſſaries 

| moll have their before or after; neither doth a ſtatute, excluding the ac- 


\ 3 ceſſaries, thereby exclude the principals. 2 Haw. 342. 


| I]. Of acceſſaries before the fa. 


Acceſſary before, An acceſſary before the fact committed, is he that being ab- 
ſent at the time of the felony committed, doth yet procure, 
| counſel, command, or abet another to commit a felony. 
Being abſent at the time of the felony committed] For if he 
| is preſent, he is not an acceſſary, but a principal. 
So alſo, if divers come to commit an unlawful act, and 
be preſent at the time of the felony committed, tho' one 
of them only doth it, they are al! principals, Hale's Pl. 
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Acteſſary. 


So if one preſent move the other to ſtrike; or if one pre- 
ſent did nothing, but yet came to aſſiſt the party if needful; 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the other that ſtrikes : for 
they are preſent, aiding, abetting, or comforting. Id. 216. 

So if ſeveral perſons ſet out together, or in ſmall par- 
ties, upon one common deſign, be it murder or other 
felony, or for any other purpoſe unlawful in itſelf, and each 
taketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ftations to prevent 
a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged: they are all, provided 
the fact be committed, in the eye of the law preſent at it. 
For it was made a common cauſe with them ; each man 
operated in his ſtation at one and the ſame inſtant towards 
the ſame common end; and the part each man took tend- 
ed to give countenance, encouragement and protection to 
the whole gang, and to inſure the ſucceſs of their com- 
mon enterprize, Foſter's Crawn Law, 350. 

But if one came caſually, not of the confederacy, tho 
he hindered not the felony, he is neither principal nor ac- 
ceſlary, altho' he apprehend not the felon ; but for his 
negligence he is puniſhable by fine and impriſonment, 
Hale's Pl. 216. 2 Haw. 313. 

Alſo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any thing to poiſon an- 
other, and leaves it, tho' not preſent when it is taken: 
And ſo it ſeems all that are preſent when the poiſon is ſo 
infuſed, and conſenting thereunto. Hale's Pl. 216. 

Procure, counſel, command, or abet] But here note ſome 
diverſities: As, 

(1) When the principal doth not accompliſh the fact altoge- 
ther in the ſame ſort, as it was beforehand agreed between 
him and the acceſſary. And therefore if one commands an- 
other to lay hold upon a third perſon, and he lays hold upon 
him and robs him, the perſon commanding is not acceſ- 
ſary to the robbery ; for his command might have been 
performed without any robbery. Dale. c. 161. 

But if the command had been to beat him, and the party 
commanded doth kill him, or beat him ſo that he dieth 
thereof; the perſon commanding ſhall be acceſſary to the 
murder : for it is a hazard in beating a man, that he may 
die thereof. Dalt. c. 161. 

(2) He that commandeth or counſelleth any evil or unlawful 
act to be done, ſhall be adjudged acceſſary to all that ſhall enſue 
upon the ſame evil act, but not to any other diſtinct thing. As 
if one command another to ſteal a horſe, and he ſtealeth an 
| B 2 OX; 
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Acceſſary. 


ox ; or to rob a man by the highway of his money, and 
he robs him in his houſe of his plate; or to burn ſuch a 


one's houſe, and he burneth the houſe of another: Theſe 


are other acts and felonies than he commanded to be done, 
and therefore he ſhall not be adjudged acceflary to them. 
Dalt. c. 161. 

(3) But if a perſon commit the ſame felony, which another 
aid command or cotnſe! to be done, tho? he doth it at another 
time, or in another place, or in anther. ſort than was cm- 
manded or counſelied, yet 1 5 ſuch perſon commanding or coun- 
felling fhall be acce{ſary. As if he doth counſel to kill 2 
man by poiſon, and he kills him with a dagger; or to kill 
him by the highway, and be kills him in his hauls. - or to 
kill him one day, and he kills him on another day; in theſe 
and 15 like caſes, he ſha!l be acceſſary. Dalt. c. 161. 

(4) Theſe offences which in the conſtructien of law are ſud- 
den and unpremeditated, cannot have any acceſſaries before. 
As killing a man by miſadventure, in his own defence, 
or manſlaughter : For in ſuch caſe there can be no procu- 
ring, count ing, commanding, or abetting. Bur there 
may be acceſſaries after. 1 H. H. 616. 

(s) It ſeems to be generally agreed, that he who barely 
eenceals a felony, which-he knows to be intended, is guilty only 
of a mp? rifton of felmny, and ſhall not be adjudged an acceſſary ; 
for this is not procuring, counſelling, or abetting. 2 Haw, 

17. 

(6 Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
ſelled or commanded. it, repents, and countermands it, 
charging him not to kill him, and yet after he doth kill 
him; here ſuch perſon countermanding ſhall not be ad- 
judged acceſſary to the murder: For, generally, the law 
adjudgeth no man acceſſary to a felony before the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dal. c. 161. 

(7) But if a perfon adviſe a woman to kill her child 
as ſoon as it ſhall be born, and ſhe kill it in purſuance of 
ſuch advice; he is an acceſſary to the murder, tho' at the 
time of the advice, the child not being born, no murder 
could be committed of it: For the influence of the felo- 
nious advice continuing till the child was born, makes 

the adviſer as much a felon, as if he had given his advice 
after the birth, 2 Haw. 315. 
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II. Of acceſſaries aſter the facł. 


Acceſſary after the fact is, where a perſon knowing the fe- Acceſlary after. 


liny to he committed by anther, relieves, comforts, or afſiſls 
the felon. 

Knowing the felony to be committed) There can be no 
doubt, but that it is neceſſary that the receiver have no- 
tice of the felony, either expreſs or implied, and fo to 
be laid in the indictment, that the receiver kae to that the 
perſon received by him, hal committed the principal fe- 
lony. 2 Haw. 319. 

The felony] T his as hath been ſaid, ho'ds place oy in 
felonies, and in thoſe felonies, where by the law | judgment 
of death regularly ought to enſue; and therefore not in 
petit larceny. 18 H. 618. 

And therefore if a perſon do barely receive, comfort or 
conceal] an offender guilty of any common treſpaſs, or in- 
ferior crime of the like nature, tho' he knew him to have 
been guilty, and that there is a warrant out againſt him, 
yet he is not an acceſſary to the offence; but perhaps in 
ſuch caſe he may be indictable for a contempt of the law, 
in hindering the due courſe of juſtice, 2 Haw. 311. 

Relieves, comforts, or 727 the feln] In the explication 
of thete words ſeveral things are conſiderable: 

(1) Generally, any afiſtance whatſoever given to one 
known to be felon, in order to hinder his being appre- 
hended, or tried, or ſuffering the puniſhment to which he is 
condemned, is ſufficient to bring a man within this defcrip- 
tion, and make him acceſſary to the felony ; as where one 
aſſiſts him with a horſe to ride away with, or with money 
or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2) But if a man knows that a perſon hath committed 
a ſelony, but doth not diſcover it, this doth not make him 
an acceſſary, but it is a miſpriiton of felony, for which 
he may be indited, and upoa his conviction fined and 
impriſoned. 1 H. 2 618. 

(3) Alſo if a man ſees another commit a felony, but con- 
ſents not, nor yet takes care to apptehend him or to levy hue 
and cry after him, or upon hue and Cry levied doth not purſue 
him; this is a negleR puniſhable by fine and impriſonment, 
but it doth not make him an acceſſary. 1 H. H. 618. 

(4) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and fach perſon ſuf- 
ter him to eſcape without arreſt, knowing him to havecom- 
mitted a felony, this doth not make him accellary ; but if 
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Acceſſary. 


he take money of the felon to ſuffer him to eſcape, this makes 


him acceſſary: And ſo it is if he ſhuts the fore door of his 


houſe, whereby the purſuers are deceived, and the felon 
hath opportunity to eſcape, this makes him an acceſſary; 
for here is not a bare omiſſion, but an act done by him to 
accommodate the felon's eſcape. 1 H. H. 619. 

(5) Alſo it ſeems to be ſettled at this day, that whoſo- 
ever reſcues a felon from an arreſt for the felony, or vo- 
luntarily ſuffers him to eſcape, is an acceſſary to the fe- 
lony. 2 Haw. 318. 

(6) But if a felon be in priſon ; he that relieves him 


-with neceſſary meat, drink, or cloaths, for the ſuſtentation 


of life, is not acceſſary. 1 H. H. 620. 

(7). So if he be bailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial. 1 H. H. 620. 

(8) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the party an acceſ- 
fary : for tho' common humanity allows every man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits all 
unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 

(9) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſſary; but 
it is a high contempt. Hale's Pl. 219. 

(10) A man may be acceſſary to an acceſſary, by the 
receiving of him knowing him to be an acceſlary to felony, 
1 H. H. 622. 

(11) If a man hath goods ſtolen, and he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful z but if he receive 
them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceeſſary; but if he 
take money of him to favour him, whereby he eſcapes, 
this makes him acceſſary. 1 H. H. 619. 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen ; or ſhall receive, harbour, or 
conceal the thieves ; he ſhall be deemed an acceſſary, and 
be tranſported for fourteen years. 3 . c. 9. ſ. 4. 5 Ann. 
c. 31. 5. 4 Geo. c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen. 1 H. H. 619. 

(13) It ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and cendernels, which a wife owes to her 
huſband, as not to make her an acceſſary to felony by any 


receipt given to her huſband ; yet if ſhe be any way guilty 
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Acceſſary. 7 


of procuring her hufband to commit it, it ſeems to make 
her an acceſſary before the fact, in the ſame manner as if 
ſhe had been ſole. Alſo it ſeems agreed, that no other 
relation beſides that of a wife to her huſband, will exempt 
the*receiver of a felon from being an acccffary to the fe- 
lony; from whence it follows, that if a maſter receive a 
ſervant, or a ſervant a maſter, or a brother a brother, or 
even a huſband a wife, they are accellaries in the fame 
manner as if they had been mere ſtrangers to one another, 
2 Haw. 320. | 

(14) But if the wife alone, the huſband being igno- ; 
rant of it, do receive any other perſon heing a felon; the i! 
wife is acceſſary, and not the huſband. 1 H. H. 621. | 

(15) But if the huſband and wife both reccive a felon | 
knowingly, it ſhall be adjudged only the act of the huſband, 
and the wife ſhall be acquitted. 1 H. H. 621. 
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IV. How they are to be proceeded againſt, 
1. By 3 Ed. I. C. I5. Thoſe who are accuſed of the re- Acceſſaries how 


ceipt of felons, or of commandment, or force, or of aid in far bailable. 
felony done, ſhall be bailable; but this ſeemeth to be only 11 
where it ſtands indifferent whether the party be guilty or "bd 
innocent: for if there are ſtrong preſumptions of guilt, it 
ſeemeth that he is not bailable. 2 Haw, 102. 

2. Where a perſon is felonioully ſtricken or poiſoned in In what reunty 
one county, and dies thereof in another county, the acceſ- * Þ* tried. 
ſary may be indicted in the county where the death ſhall 


happen. 2 & 3 Ed, 6. c. 24. |. 2, 3. 0 if 
Alſo, where a murder or felony ſhall be committed in 9 
one county, and the perſon ſhall be acceſſary in another 1 
county, the acceſſary may be indicted in the coanty where J 
he was acceſſary: And the judges of aſſize, or two of them, 118 
of the county where the oftence of the acceſſary ſhall be 0 
committed, on ſuit to them made, ſhall write to the | 
keeper of the records where the principal ſhall be con- | 1 
victed, to certify them whether ſuch principal be atcainted, | þ 
convicted, or otherwiſe diſcharged ; which he ihall certily \ on 
under his ſeal. 2 & 3 Ed. 6. 4. 6 + | \ 
3. The acceſſary may be indicted in the fame indict— Acceifirv and 1 
ment with the principal, and that is the beſt and moſt einc in dhe | | 
uſual way; but he may be indicted in another indictment, n, W. 
but then ſuch indictment mult contain the ceriainty and | 
Kind of the principal felony. 1 H. H. 623. 10; 
4. It ſeemeth that the acceſſary may be put to anſwer be- Princip 1 to be 
fore the principal hath appeared; but his plea cannot be tried 3 de. | 
before ſuch appearance, unleſs he defires it himfelt ; but it 1 
[2 + he | | 


Acteſtary. 


he will put himſelf upon his trial, before the principal be 
tried, he may; and his acquittal or conviction, upon ſuch 
trial, is good. 2 Haw. 322. 1 H. H. 623. 

But it ſeemeth neceſſary in ſuch caſe to reſpite judment, 
till the principal be convicted; for if the principal be after 
acquitted, that conviction of the acceſſary is annulled, and 
no judgment ought to be given againſt him: But if he be 
acquitted of the acceſſary, that acquittal is good, and he 
ſhall be diſcharged, 1 H. H. 623, 624. 

5. It ſeems to be ſettled at this day, that if the principal 
and acceſlary appear together, and the principal plead the ge- 
neral iſſue, the acceſſary ſhall be put to plead alſo; and that 
if he likewiſe plead the general iſſue, both may be tried by 
one inqueſt ; but that the principal muſt be firſt convicted; 
and that the jury ſhall be charged, that if they find the prin- 
cipal not guilty they ſhall find the acceſſary not guilty. But 
it ſeems agreed, that if the principal plead a plea in bar, or 
abatement, or a former «cquittal, the acceſſary ſhall not be 
forced to anſwer, till that plea be determined: for if it be 
found for the principal, the acceſſary is diſcharged ; if againſt 
the principal, yet he ſhall aſter plead over to the felony, and 
may be acquitied, 2 Haw. 323. 1 H. H. 624. 

Aceeſſary my ©, Anciently the acgeſſary could not be tried, unleſs the 
OI | principal were attainted (3 Ed. 1. c. 14.) but by the 1 Ann. 
3 n flat. 2. c. 9. .. 1. If the principal be convicted, or ſtand 
mute, or peremptorily challenge above twenty of the jury, 
the acceſſary may be tried and puniſhed as if the principal 
had been attainted; and this, altho' the principal be ad- 
mitted to his clergy, pardoned, or otherwiſe delivered be- 
fore attain er. 
eee of o- 7. But in the caſe of ſtolen goods, if the principal can- 
en gonds may - 
be tried before not be taken, the buyer or receiver may be proſecuted as 
tie prancipal, for a miſdemeanor, to be puniſhed by fine and impriſon- 
ment, or other ſuch corporal puniſhment as the court ſhall 
think fit, altho' the principal be not convicted; which 
ſha!l exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted, 1 Ann. 
flat. 2. c. 9. /. 2. 5 Ann. c. 31. ſ. 6. And by the 29 
Geo. 2, c. 30. The buyer or receiver of ſtolen lead, iron, 
copper, braſs, bell- metal, or folder, may be convicted, al- 
tho' the principal hath not been convicted; and ſhall be 
tranſported for fourteen years, 

And by the 10 G. 3. c. 48. Every perſon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or filver plate, watch or watches, knowing the ſame 
to have been ſtolen, ſhall, in all cafes where ſuch jewel 
or jewels, or gold or ſilver plate ſhall have been felo- 
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Acceſiary. 


niouſly ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, or ſhall have been feloniouſly 
taken by a robbery on the highway,— be triable as well 
before conviction of the principal felon whether he be in 
or out of cuſtody, as after his conviction : and if ſuch 
perſon ſo buying or receiving ſhall be convicted thereof, 
he ſhall be guilty of felony, and tranſported for 14 years. 


8. It ſeemeth not reaſonable, Mr. Hawkins ſays, where Caſe where 2 
perſon is charged 


9 as acceſſary to 
to try him on "the conviction of one, before all of them more than one. 


a perſon is charged as acceſſary to more than one principal 


have appeared; becauſe hereby he may be ſubject to the 
hardſhip and hazard of two trials for his life for the ſame 
offence, which is contrary to the general courſe of the 
law. 2 Haw. 323. 

But if a man be indicted as acceſiary to two or more, 
and the jury find him acceflary to one, it is a good ver- 
dict, and judgment may paſs upon him. ,. 3br. 

And therefore the court in their diſcretion (Sir Michael 
Faſter ſays) may arraign him as acceſſary to ſuch of the 
principals who are convicted ; and if he be found guilty as 
acceſſary to them or any of them, judgment ſhall paſs upon 
him: But on the other hand, if he be acquitted, that 
acquittal will not diſcharge him as acceſſary to the others. 
And when they come in and are convicted and attainted, 
or if judgment of outlawry paſſeth againſt them, he may 


be arraigned de novo as acceſſary likewiſe to them. Altho' 


it is the ſafer courſe (according to lord Hale) to reſpite the 
arraignment of the acceſſary, till all appear or are out- 


lawed. Fo/t, 361. 


If the principal be erroneouſly attaint, yet the ac- Caſe where the 
ceilary ſhall be put to anſwer, and ſhall not take advantage arts in et 
of the error in that attainder; but the principal reverſing © wo 


the attainder, reverſeth the attainder of the acceſſary. 
1 H. H. 625. 

But upon Se Sir Michael Foſter diſtinguiſheth as fol- 
lows : If the principal and acceflary are joined in one in- 
dictment and tried together, which ſeems to be the moſt 
eligible courſe where both are ameinable to the court ; 
there is no room to doubt, whether the acceffary may not 
enter into the full defc:ce of the principal, and avail him- 
ſelf of every matter of fact, and every point of law tending 
to his acquittal, For the acceſſary is in this caſe to be 
conſidered as a partner in the ſuit, and this ſort of defence 
neceſſarily and direCtly tendeth to his own n. Feſt. 
368. 

But when the acceſſary is brought to his trial, * the 
conviction of the principal; it is not neceſſary to enter 
into 
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10 Acceſſary. 


into a detail of the evidence on which the conviction was 
founded. Nor doth the indictment aver that the pringpal 
was in fact guilty. It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction, This is evi- 
dence againſt the acceſſary, ſufficient put him upon his 
defence. For it is founded on a legal preſumption, that 
every thing in the former proceeding was rightly and pro- 
perly tranſacted, But a preſumption of this kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 
proved. As againſt the acceſſary, the conviction of the 
principal will not be concluſive ; it is as to him res inter 
alios acta. Id. 

And therefore if it ſhall come out in evidence upon 
the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the principal was 
convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſſary 
may avail himſelf of this, and ought to be acquitted, Fo, 

65. 
0 And as in point of law, ſo alſo in point of fait, if it 
ſhall manifeſtly appear in the courſe of the acceſſary's trial, 
that the principal was innocent; common Juſtice ſcemeth 
to require that the acceſlary ſhould be acquitted. As ſup- 
poſe a man 1s convicted upon circumſtantial evidence, 
ſtrong as that ſort of evidence can be, of murder. Ano- 
ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 
the perſon who was ſuppoſed to be murdered is ſtill li- 
ving ; in this caſe certainly the perſon indicted as acceſfary 
ſhall be acquitted. Or ſuppoſe the perſon to have been in 
fact murdered, and that it ſhould come out in evidence to 
the ſatisfaction of the court and jury, that the witneſſes 
againſt the principal were miſtaken in his perſon (a caſe of 
this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poſſibly 
have been preſent at the murder. Id. 367, 368. 
Acceſſary ac- 10. If one perſon be indicted as principal, and another 
— may be as acceſſary, and both be acquit; yet the perſon indicted 
ee Yn Prin- as acceſſary may be indicted as principal, and the former 
acquittal as acceſſary is no bar. 1 H. H. 625. 
Whether the 11. But if a perſon be indicted as principal and acquitted 
. lord Hale ſays, he ſhall not be indicted as acceſſary before: 
indicted as ac- And if he be, he may plead his former acquittal in bar, for 
ceſſary before. it is in ſubſtance the ſame offence. 1 H. H. 626. 

But Sir Michael Faſter obſerves upon this, that ig the 
eye of the law, the offences of principal and acceſſary do 
ſpecifically differ; and if a perſon indicted as principal, 

Cannot 


Acceſſary, 


cannot be convicted upon evidence tending barely to prove 
him to have been acceſlary before the fact, which muſt | 
needs be admitted, it doth not appear how an acquittal H 
upon one indictment can be a bar to a ſecond for an of- 1 
fence ſpecifically different from it. Ft. 362. I 


a Wagen LI : Wo 
12. So if a man be indicted as principal, and acquitted ; Principal ae- 1 
he may be indicted as acceſſary after, for they are offences quitted may be | | | 

indicted as ac» s 
of ſeveral natures. 1 H. H. 626. ceffary after, 11 
13. And ſo it is, if he be indicted as acceſſary before, Acceſſary before | 

| 


and acquitted ; yet for the ſame reaſon he may be indicted guten may 
be indicted as 


acceſſaiy af ter. 


as acceſſary after. 1 H. H. 626. 


Indictment of an acceſſary before the fact, taken 
from Coxe's report of Lord Sanchar's caſe, ꝙ Co. 
116. which, as the proſecution was by the king's 
ſpecial command, was probably drawn by good 
advice ; and on which Robert Creighton, eiquire, 
(Lord Sanchar of Scotland) was convicted and 
hanged ; viz. 


Middleſex, HE jurors ds preſent for the lord the king 
upon their oath, That whereas Robert Car- 

liel late of London, yeoman, and James Irweng late of Lon- 
don aforeſaid, yeoman, not having God before their eyes, but ſe- 
duced by the inſtigation of the devil, the eleventh day of May 
in the year of the reign of our lord James by the grace of God of 
2 England, France, aud Ireland, king, defender of the faith, and 
5 fo forth, the tenth, and of Scotland the forty-fifth, at London, 
; that is to ſay, in the par of St. Dunſtan in the Meſt, and 
in the ward of Farringdon without London aforeſard, &c. 
with force and arms, &c. feloniouſiy and of their aforethought 
malice, in and upon one John Turner then and there in the 
peace of God and of the ſaid lord the king being, made an aſſault 
and affray, and the aforeſaid Robert Carliel à certain gun 
[tormentum ] called a piſtol, of the value of 5 8. then and there 
charged with gunpowder and a laden bullet, which gun the 
ſaid Robert Carliel in his right hand then and there had and 
held, in and upon the aforeſaid John Turner then and there 
8 felomouſly, voluntarily, and of bis malice forethought, did. ſhoot 

; 8 F and diſcharge ; and the aforeſaid Robert Carliel, 2th the 
: leaden bullet aforeſaid from the gun afereſaid then and there 
ſhot and diſcharged, the aforeſaid John Turner, in and upon 
2 the left part of the breaſt of him the ſaid John Turner, near 
- 5 the left pap of him the ſuid John Turner, then and there fe- 
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0 lonioufly ſtrucꝶ, giving to the ſaid John Turner then and there 
, with the leaden bullet aforeſaid out of the gun aforeſaid then 
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and there ſbat off and diſcharged, in and upn the l, fe part of 
the breaft of him the” ſaid John 1 urner, one mortal wound o 
the breadth of half an inch, and depth of five inches, of whic® 
martal wound the aforeſaid John Turner at London aforeſaid; 
in the pariſh and ward aforeſaid, inſtantly died: And that 
James Irweng felonouſly, and of his forethoug ht malice, then 
and there was preſent, aiding, . aſſiſting, abetting, comforting 
and maintaining the aforeſaid Robert Carlicl to the felony and 
murder aforeſaid in form afereſaid to be done and committed ; 
and fo the aforeſaid Robert Carliel and James Irweng ihe 
aforeſaid John Turner at London afor ald, aid, in the pariſh and 
ward aforeſuid, in manner and form aforejuid, f. Ionioufhy, 59 
luntarily, and Y their forethought malice, killed and murdered, 
againſt the peace of the lord the now hing his crown and dig - 
nity; And that one Robert Creighton, late of the pariſh of 
8. Margaret in Meſiminſter, in the county of Miduleſex, 
eſquire, not having God before his eyes, but being ſeduced 
wy the inſtigation of the devil, before the felony and mur- 
der aforeſaid by the aforeſaid Robert Carliel and Fames Ir- 
weng in manner and form aforeſaid done and committed, 
that is to ſay, the tenth day of Jay in the year of the 
reign of our lord James by the grace of God of England, 
France, and Ireland, king, defender of the faith, and fo 
forth, the tenth, and of Scotland the forty-fiſth, t the afore- 
faid Robert Carliel, at the aforeſaid pariſh of St. Margaret in 
Meſiminſler aforeſaid, in the county of Middleſex aforctald, 
to ho felony and murder aforeſaid, in manner and form 
aforeſaid to be done and mitted, maliciouſly, feloni— 
ouſly, voluntarily and of his forethought malice, did incice, 


move, abate, counſel and procure, againſt the peace of the 


ſaid lord the king that now is, his crown and dignity. 


If after the fact, then the form may be thus; 


And that A. O. late of in the county of 
yeoman well knowing the faid (offender) to have done = 
committed the ſaid felony in manner and form aforcjaid, af- 
terwards, to wit, on the ay 0 in the — 
year of the reign of at = aforeſaid in the county 
afere/aid, with force and arms, him the ſaid — did then 
and there felonioufly, and of his malice forethought, receive, 
aid, and comfort; againſt the peace of the ſaid lord the king 
that now is, his crown and dignity. 


Action popular, See Inkozmation. 
: Addition. 


8 5 W 
Nr 


* 
N 


8 eee 22 h nts, hes 


AF * 3 Bit 5 5 


— 


— ye Anna ca 


Addition. 


O prevent the inconvenience of troubling one perſon 
for another, it is enacted by 1 H. 5. c. 5. that in 
every or iginal corit of actions perſonal, appeals, and indiftments, 
in which the exigent ſhall be awarded, to the names of the de- 
fendants additions Hall be made, of er eſlate or degree or 
miftery, and of the towns, or hamlets, er places, and counties, 
ef the which they were, or be: And if by proceſs upon the ſaid 
eriginal writs, appeals, or indiftments, in the which the ſaid 
additions be en nitted, any outlawries be pronounced, they Mall 
be void; and before the outlawries pronounced, the ſaid writs 
and indiftments ſhall be abated by the exception of the party. 
In which the exigent ſhall be awarded. ] The exigent is a 


writ whereby the ſheriff is commanded to proclaim the 


party in the county court, in order to his being outlawed. 
And by theſe words the act extendeth only to caſes where 
proceſs of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for encroaching on a bigh- 
way, becauſe in that cafe proceſs of outlawry lieth not, 
but a diſtreſs. Croke Hlix. 148. 

To the names of the defendants] Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſa ts by his chriſtian 
name, and ſirname, and that, before this act, ſufficed ; but 
if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and ſirname, 
and by the addition of his name of dignity. 2 {u/?. 666. 

If there be a corporation of one ſole ba, that hath a 
fee ſimple, and may have a writ of right, he may be named 
by the common law by kis-chriſtian name without any fur- 
name, as John biſhop of P. 2 Injl. 666. 

It it be a corporation aggregate of many able perſons, as 
mayor and commonalty, dean and chapter, the mayor or 
dean need not be named by his chriſtian name, becaule 
that ſuch a corporation ſtandeth in lieu both of the criſ- 
tian name and firname. 2 IAI. 666. 

A duke, marquis, earl, viſcount, or baron might by the 
common law be named by his chriſtian name, and by the 
name of his dignity ; as 7% duke of MH. 2 Inſt. 666. 

Additions ſhall be made] The addition as well of the eſtate, 
degree, or miſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, i in the firſt name; for an 
addition after the alias diftus is ill: As for inſtance, where 
the indictment was againſt V. R. otherwiſe called V. K. 
of H. tor without the alias diftus there is no addition of 


the vill; and if the part y is not ſufficiently named in the 
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firſt part, the alias cannot aid or help it. 2 ft. 669. 
3 Salk. 20. 

Where there are ſeveral defendants of different names, 
and the ſame addition, it is ſafeſt to repeat the addition 
after each of their names, applying it particularly to every 
one of them. 2 Haw. 18 

Where a father hath the ſame name and the fame addi- 
tion with a defendant being his ſon, the action is abateable 
unleſs it add the addition of the younger to the other addi- 
tions; but where the father is the defendant, it is ſaid that 
there is no need of the addition of the elder. 2 Haw. 187. 

Of their eſtate or degree] Eſquire is a good addition. 
And the eldeſt ſons of peers, in the life time of their fathers, 
tho* frequently titular lords, yet are only eſquires. So 


. alſo the younger ſons of peers, and their eldeſt ſons, in 


perpetual ſucceſſion. Alſo the eldeſt ſons of knights, 
and their eldeſt ſons. There are alſo eſquires by virtue of 
their office, as juſtices of the peace, and others who bear 
any office of truſt under the crown. 1 Black}. c. 12. p. 405. 
And it ſeems clear, that no one can be well deſcribed 
by the addition of a temporal dignity of any other nation 
beſides our own ; becauſe no ſuch dignity can give a man 
an higher title here, than that of an eſquire. 2 Haw. 187. 
Clerk is a good addition of a clergyman ; and he that 
hath taken any degree in either of the univerſities, may be 
named by that degree. 2 [n/?. 668. 1 Black}t. 6. 12. p. 405. 
Gentleman and gentlewoman are good additions. And as 
for gentlemen, ſays Sir Thomas Smith, they be made good 
cheap in this kingdom: for whoſoever ſtudieth the laws 
of the realm, who ſtudieth in the univerſities, who pro- 
feſſeth liberal ſciences, and (to be ſhort) who can live 


idly, and without manual labour, and will bear the port, 


Charge, and countenance of a gentleman, he ſhall be 
called Mr. ſuch a one, and ſhall be taken for a gentle- 
man. 1 Blackſ?. c. 12. p. 406, 

Yeoman is a good addition; under which denomination 
are comprehended thoſe who have freehold land of 40s. 
a year, and thereby heretofore could ſerve upen juries, 
and can yet vote for knights of the ſhire, and do any 
other act where the law requires one that is a good and 
lawful man, Id. 

Widow, or ſinglewoman, or, (as ſome ſay) wife of ſuch 
a one, are all of them good additions of the eſtate or de- 
gree of a woman; but no ſuch like addition is good, for 
the eſtate and degree of a man. Alſo ſþin/ier is a good 
addition of a woman, 2 Haw, 188. 
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Or miſtery] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh clerk, 
ſchoolmaſter, huſbandman, labourer, and the like. 2 
Haw. 188. 

But ſervant, groom, or farmer, are not additions within 
this act, becauſe they are not of any miſtery. And cham- 
berer, butler, pantler, or the like, are additions of offices, 
and not of any miſtery or occupation, 2 Ju. 668. 

Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thief, yagabond, heretick, and 
ſuch like. 2 Haw. 188. 

If a man hath divers arts, trades or occupations, he may 
be named by any of them ; but if a gentleman by birth be a 
tradeſman, he ſhall not be named by his trade, but by the 
degree of gentleman, becauſe it is worthier than the addi- 
tion of any miſtery. And in general a man ſhall be named 
by his worthieſt title of addition. 2 J. 668, 669. 

And of the towns or hamlets] If there be two towns in a 
county of the ſame principal name, with different additions 
to diſtinguiſh them from one another, as Great Dale and 
Little Dale, or Upper Dale and Lower Dale, and the de- 
fendant named only of the principal town without any 
addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 
an addition. But if there be two towns of the ſame name 
in a county, without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant ge- 
nerally of either of ſuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Hawk. 189. 

If the defendant live in a hamlet of a town, it is ſaid 
to be in the election of the party to name him either of the 
hamlet or of the town. 2 Haw. 189. 

But the addition of a pariſh, if there be two or more 
towns in it, is not good ; but if there be but one town, 
the addition of pariſh is good. 2 1. 669. 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſhall be intended that the wife lives where the 
huſband does. 2 Haw. 190. 

Or places] If the defendant lives in a place known by a 
ſpecial name, and lying out of any town or hamlet, he may 
be well named of ſuch place ; but if he live in any place 
known within a town or hamlet, it is faid to be ſafeſt ta 
name him of the town or hamlet. 2 How. 189, 190. 

Of the which they were, or be] The addition of the eſtate, 
degree, or miſtery, ought to. be as the defendant was of at 
the day of the indictment brought, and not late of 2 a 
egree 
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degree or miſtery; but it is a good addition to name the 
defendant late of ſuch a town or place, becauſe men do 
often remove their habitation. 2 1. 670. 

Shall be void] This being a judgment in law, is inter- 
preted to be made void by a writ of error, or by the plea 
of the party coming in upon a capias utlagatum; for tho? 
the ſtatute ſaith they ſhall be void, yet they are but void- 
able by a writ of error or plea. 2 nfl. 670. 

By the exception of the party] But if the defendant ap- 
peareth upon proceſs, and plead, taking no advantage thereof 
by exception, he hath loſt the benefit hereof : But it ſeemeth 
that the bare appearance of the party, without plea, doth 
not ſalve the want of a good addition. 2 Haw. 190. 


Adultery. See Lewdnels. 
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JL What is an affray. 

II. How far it may be ſuppreſſed by a private perſon. 
III How far by a conſtable. | 

IV. How far by a juſtice of the peace. 

J. Puniſhment of an affray. 


J. What is an affray. 


J. N affray is @ publick offence to the terrer of the king's 
ſubjefts ; ſo called (according to lord Coke) becauſe 

it affrighteth and maketh men afraid. 3 Inſt. 158. 
2. From whence it ſeemeth clearly to follow, that there 
may be an gſault, which will not amount to an affray ; as 


where it happens in a private place, out of the hearing or 
ſeeing of any, except the parties concerned; in which caſe 


it cannot be ſaid to be to the terror of the people. 1 Haw. 
134. 


him, before a juſtice in order to find ſureties. 1 Haw. 135. 


4. Alſo, it is certain, that it is a very high offence to 


challenge another, either by word or letter, to fight a duel, 


or to be the meſſenger of ſuch a challenge; or even barely 
to endeavour to provoke another to {end a challenge, or to 


fight; 


3. Alſo it is ſaid, that no quarrelſome or threatning 
words whatſoever, ſhall amount to an affray; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry words, without coming to blows ; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the perſon who threatens to beat 
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feht; as by diſperſing letters to that purpoſe, full of re- 
flections, and inſinuating a deſite to fight. 1 Haw. 135. 

5. But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 
yet it ſeems certain, that in ſome caſes there may be an 
affray, where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual weapons, in 
ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always an offence at the 
common law, and is ſtrictly prohibited by ſtatute: For by 
2 Ed. 3. c. 3. it is enacted, that no man of what condition 
ſoever, except the king's ſervants in his preſence, and his mi- 
niſters in executing their office, and ſuch as be in their com- 
pony aſſi/ting them, and alſo upon a ty made for arms to keep 
the peace, ſhall come before the king's juſtices, or other of the 


king's miniſters during their office, with force and arms, nor 


bring any force in aff ay of peace, nar go nor riae armed, by 

night or day, in fairs or markets, or in the preſence of the 
king's Juſtices, or other miniſters, or elſetuhere; upon pain to 
forfeit their armour to the king, and their bodies to priſon at 
the king's pleaſure. And the ting s juſtices in their preſence, 
ſberi f and other mini ifters, in their bailrwicks, lords of fran- 


chiſes and their bailiffs in the ſame, and mayors and bailiffs of 


cities and boroughs within the ſame, and borough-holders, con- 
fables and e n of the peace within their wards, ſhall have 
power to execute this att, Aud the judges of afize may puniſh 
fuch officers as have not done their duty herein. 

Upon a cry made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeavours to 


ſuppreſs or reſiſt { ich diſturbers of the peace and quiet of 
the realm. 1 Hu. 136. 


In affray of pe ice] En effrayer de la pees ; Lord Cike has 
it pats, of the c untry, or the people; and fo, he obſerves, 
that the writ grounded upon this ſtature ſaith, In quorun- 
dam de populo terrorem; and therefore the printed book, 
in affray af peace, ought to be amended. 3 nfl. 158. 

And it 1s holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be ac- 
companied with ſuch circumſtances as are apt ta terrify the 
people; from whence it ſeems clearly to follow, that per- 
{ons of quality are in no danger of offending againſt this 
ſtatute, by weariug common weapons, or "having their 
uſual ander of attendants with them, for their ornament 
or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common fathi'on to make uſe of them, 

YoL. L C without 
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without eauſing the leaſt ſuſpicion of an intention to 
commit any act of violence, or diſturbance or the peace. 
1 Haw. 136. ; 

Nor to go nor ride armed] It is holden, that a man can- 
not excuſe the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatened him, and that he wears it for 
the ſafety of his perfon from his aſſault; but it hath been 
refolved, that no one ſhall incur the penalty of the faid 
ſtatute for aſſembling his neighbours and friends in his 
own houſe againſt thoſe who threaten to do him any vio- 
lence therein, becauſe a man's houſe is his caſtle, 1 Haw, 
136. | 
i- bodies to priſen] The ſtatute of 20 R. 2. c. 1. 
adds a fine likewiſe. 

Wardens of the peace] It is holden that any juſtice of the 
peace, or other perſon who is impowered to execute this 
ſtatute, may proceed thereon ex officio; and if he find any 
perſon in arms, contrary to the form of the ſtatute, he 
may ſeize the arms, and commit the offender to priſon ; 
and that he ought allo to make a record of the whole pro- 
ceeding, and certify the ſame into the exchequer. 1. 


Haw. 135. 
II. How. far it may be ſuppreſſed by a private perſon. 


I. It ſeems agreed, that any one who ſees others fight- 
ing, may lawfully part them, and alſo ſtay them till the 
heat be over, and then deliver them to the conftable ts 
be carried before a juſtice, to find ſureties for the peace. 
t. 116. 

2. And the law doth encourage him hereunto; for if he 
receive any barm by the affrayers, he ſhall have his remedy 
by law againſt them; and if the affrayers receive hurt, by 
the endeavouring only to part them, the ſtanders by may 
Juſtify the ſame, and the affrayers have no remedy by law. 
3 Int. 158. 

3. But if either of the parties be ſlain, or wounded, or 
fo ſtricken that he falleth down for dead; in that caſe he 


ſtanders by ought to apprehend the par.y fo ſlaying, 


wounding, or ſtriking, . or to endeavour the ſame by hue 
and cry; or elſe for his eſcape, they ſhall be fined and 


impriſoned. 3 IA. 158. 
III. How far by a conſtable. 


1. It ſeems agreed, that a conſtable is not only im- 
powered, as all private perſons are, to part an affray which 


happens in his preſence ; but is alſo bound at his peri! K 
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uſe his beſt endeavours to this purpoſe; and not only to do 
his utmoſt himſelf, but alſo to demand the aſſiſtance of 
others, which if they refuſe to give him, they are puniſh- 
able with fine and impriſonment. 1 Haw. 137. 

2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
{trike, or drawing their weapons or the like; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may 
either carry the offe 3 * a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authority 
for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpoſe; for 
he cannot juſtify the commiting an affrayer to gaol, till he 
mall be puniſhed for his offence : And it is ſaid, that he 
ought not to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt: and that 
all which he can do in ſuch caſe, is to command them under 
pain of imprifonment to avoid fighting. 1 Haw. 137. 

3. But he is ſo far intruſted with a power over all ac- 
tual affrays, that tho' he himſelf is a ſufterer by them, and 
therefore liable to be objected againſt, as likely to be partial 
in his own cauſe, yet he may ſuppreſs them ; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame man- 
ner as if he were no way a party. 1 Haw. 13 

4. And if an affray be in an houſe, the conſtable ma 
break open the doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh ſuit, he may break 
open the doors to take them, 1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for an afray done out of his own view, withe 
out a warrant from a juſtice, unleſs a felony were done, 
or like to be done; for it is the proper buſineſs of a con- 
ſtable to preſerve the peace, and not to puniſh the breach 
of it. 1 Haw. 137. 


IT. How far by a juſtice of the peace. 


There is no doubt, but that a juſtice of the peace may and 
muſt do all ſuch thin; gs to the aſoreſaid purpoſe, which a 
private man or conſtable are either enabled or required by 
thafaw to do: But it is ſaid, that he cannot without a 
werant authorize the arreſt of any perſon for an affray 
out of his own view; yet it ſeems clear, that in ſuch caſe 
C 2 he 
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he may make his warrant to bring the offender before him, 
in order to compel him to find ſureties for the peace. 1 


Haw. 137. 
V. Puniſhment of an afray. 


ny affrays in general are puniſhable by fine and impri- 
ſonment. 1 Haw. 138. 
And they are inquirable in the leet, as common nu- 


ſances. 3 Inſt. 158. 


Warrant to apprehend affrayers. 


Weſtmorland. 3 To the conſtable of 


. A. I. )heoman, hath this day 
made oath before me J. P. eſquire, one of his maje/ty's 
Juſtices of the peace for the ſaid county, that on the 
day of in the year of the reign of 
A. O. of yeoman, and B. O. of yeoman, at 
in the ſaid county, in a tumultuous manner made an 
affray, wherein the perſon uf the ſaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without any lawful 
or ſufficient provocation given to them, or to either of them, 
by him the ſaid A. I. Theſe are therefore to command you 
forthwith to apprehend the ſaid A. O. and B. O. and bring 
them before me, or ſome other of his ſaid majeſly's juſtices of 
the peace for the ſaid county, to anſwer the premiſes, and to 
find ſureties as well for their perſonal appearance at the next 
general quarter-ſeſſions of the peace to be holden for the ſaid 
county, then and there to anſwer to an indiftment to be pre- 
ferred againſt them by the ſaid A. I. for the ſaid offence, as 
alſo for their keeping the peace in the mean time, towards his 
faid majgſiy and all his liege people, and eſpecially towards him 
the ſaid A. I. Heredf fail not, as you will anſwer the contrary 
at your peril, Given under my hand and ſeal at in the 


ſaid county, the day of, &c. 


— 


% 


Indictment for an affray. 


9 E jurors for eur lord the king, upon their oath preſent, 
that A. O. of — in the county of taylor, 
and B. O. of in the ſaid county, blackſmith, with force. 
and arms, on the —— day of in the year of the 
reign of our ſroereign lord George the third, by the grace of 
God, of Great Britain, France and Ireland, 4ing, d-fender 
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of the ſaith, and fo forth, at aforeſaid in the county 
aforeſaid, being arrayed and unlawfully aſſembled together in a 
warlike manner, did make an affray, to the terror and diſturb- 
ence of divers of the ſubjetts of our ſaid ſovereign lord the king 
then and there being, and to the evil example of all other the 
x ſubjes of our ſaid ſovereign lord the king, and againſt the peace 
of eur faid lord the king, his crawn and dignity. 


Ale and Beer. See Ercife. 


Alehouſes. 


For matters relating to the exciſe of beer and ale, 
| ſee title Exciſe. 


J. Concerning inns and alebouſes in general. 

II. Selling ale without licence. 

LI. Licenſing alehouſes. 

IV. Recognizance, and forfeiture thereof. 

J. To what places the licence ſhall extend. 

VI. How long the licence ſhall continue in force. 
VIT. Offences in brewing of ale. 

VIII. Innkeepers obliged io receive gueſts, 

IX. Soldiers quartered in alebouſes. 

X. Concerning ale veſſels, and the meaſure of ale, 
AT. Conſpiring to enhance the price of ale. 
AII. Innkeeper ſuffering tipling. 

VII. Perſons guilty of tipling. 

M. Concerning drunkenneſs. 

AV. Detaining goods for the reckoning. 

AV TI. Goods of a gueſt ſtolen out of an inn. 
AV IT. Gueſts ſtealing goods. 


J. Concerning inns and alebouſes in general. 


J. 138 inn is not an alehouſe, nor every ale- Difference be- 
— houſe an inn: but if an inn uſes common ſelling en inns and 
of ale, it is then alſo an alehouſe; and if an alchouſe ** _ 
lodges and entertains travellers, it is alſo an inn. 
2. It was reſolved by all the judges, that any perſon Licence to ere 
might erect an inn to lodge 8 without any licence“ 
3 or 
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ſuch erection. Dat. e. 56. Black. 


3. But it ſeems to be agreed, that the keeper of an inn 


may by the common law be indicied and hned, as being 


guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet up 2 
new inn in a place where there is no manner of need of 
one, to the hindrance of other ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 
unfit for ſuch a purpoſe. 1 Haw. 225. 

4. And if an inn uſeth the trade of an alehouſe, as al- 
moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alehouſes. Dalt. 133. Black. 170. 

5. It hath been alſo agreed by law, that innkeepers 
ought to have licence, and be bound by recognizance for 
keeping good order, as alehouſekeepers are. Dalt. 24. 

6. By the commiſſion of the peace, two juſtices (1 2.) 
may inquire of innholders, and of all and ſingular other 
perſons, who ſhall offend in the abuſe of weights or mea- 
ſures, or in the ſale of victuals, againſt the form of the 


" ordinances in that behalf made. 


I. Selling ale without licence. 


By the 5 G. 3. c. 46. Whereas by the laws now in 
force, perſons ſelling ale or beer, or other exciſeable li- 
quors by retail, without licence, are ſubject by different 
laws to different penalties and puniſhments, which has 
occaſioned: much confuſion, and an ill uſe has been made 
thereof in many inſtances; it 1s therefore enacted, that 
every perſon lawfully conviaed of ſelling ale or bcer, or 
other exciſeable liquors, by retail, without licence (ex- 
cept in fairs, 5 & 6 Ed. 6. c. 25. 3 C. c. 3. 26G. 2. 
c. 31. and except retailers of ſpirituous liquors without li- 
cence, for whom other penalties are provided by law, 9 G. 
3. c. 6.) ſhall for every ſuch offence forfeit and undergo 
the ſevera] penalties and puniſhments herein after mention- 
ed, inſtead of the ſeveral pecuniary and corporal puniſh- 
ments which they are now ſubject to by any law now in 
force; that is to ſay, for the firſt offence 40 8. and alſo the 
coſts and expences of conviction ; if not paid within 14 


days after conviction, the offender to be impriſoned for one 


month, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences of the conviction, and of 
executing the ſame : for the ſecond offence 4 J. and alfo 
the cos and expences of conviction ; if not paid within 

One 


* 
3 
EY 


mann 
the di 
accou 
as a \ 
duties 


Pay fo 


> 
* 
9 
. 
>; 
2 
5 2 
„ 
R$} 
EM 
1 
Fes. © 
#3 
nn 5 
N 
LY" "Ws 
bl SY 
H * 4 
FEI A 
„ e 
3 * 
I TS 
3 
. 
2 LA 
AN of 
3 a5; 
= 
4 2 
3 
MS 
£5 
E 510 
3 . 
- = 
þ 7. as 
IF [ 
a Fi 
A 4 
* 
3 
1 
3 
3 
3 
"Rs, 
1 
8 
* 
L 


Alehouſes. 


one week after conviction, to be impriſoned two monthe, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch ſecond conviction, and of 
executing the ſame : for the third offenee 61. and alſo the 
coſts and expences of conviction z if not paid within three 
days after conviction, to be impriſoned for three months, 
unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch third conviction, and of 
executing the ſame : and the lice penalty for every other 
offence after the third, as for the third offence. All which 
coſts and expences ſhall be aſcertained by the juſtice before 
whom the offender ſhall be convicted, One moiety of-all 
which penalties and forfeitures ſhall be to the king; and 
the other moiety, and alſo all ſuch coſts, charges, and ex- 
pences to the proſecutor. / 22. 

The ſame to be heard and determined by one juſtice ; 
who ſhall, on information ( A) exhibited or complaint made 
to him, ſummon (B) the party accuſed, and alſo the wit- 
neſſes on either ſide (if he ſhall be required to ſummon 
any ſuch); and on appearance of the party accuſed, or 
contempt in not appearing, ſhall proceed to hear the mat- 
ter, and examine witneſſes on oath, and give judgment 
and if he convit (C) the party accuſed, and ſuch party 
hall refuſe to pay the penalty within the time above ex- 
preſſed, together with the coſts as aforeſaid, he ſhall iflue 
his warrant for apprehending and committing (D) to priſon 
every ſuch offender, for ſuch time, and in ſuch manner, 
as the nature of the oftence ſhall require. / 23. 

Note, the number of witneſſes neceſſary towards the 
conviction is not here mentioned, and therefore this ſeem- 
ech to reſt as it was before, on the ſtatute of the 3 C. c. 2. 
which ditected the conviction to be on confeſſion of the 
offender or oath of two witneſſes.] 

And any perſon may be a witneſs in ſuch caſe, notwith- 
ſtanding he pays to the poor of any place ee the of- 
fence ſhall be committed. 26 C. 2. c. „ 

Alſo where any juſtice ſhall ſuſpect that any . ſells 
without 1. cence, he may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtock book 
or other account of the charge or ſurvey of ſuch ſuſpected 
perſon, and may examine ſuch officer on oath in what 
manner he charges fuch perſon, and how ſuch perſon pays 
the duties; and if it fhall appear by ſuch ſtock book or 
account, or oath of the officer, that ſuch perſon is ſurveyed 
as a victualler or retailer, and is charged with the ſame 
duties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not intitled to the 
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allowance or abatement given to common brewers, he ſhall 
be deemed an alehouſekeeper, victualler, retailer, or ſeller 
6. n. e. 31. 9. : 

Witneſs neglecting or refuſing to appear upon ſummons 
at the time and place appointed, without a reaſonable ex- 
cuſe to be allowed by ſuch juſtice, or appearing and refu- 
{ing to be examined on oath and give evidence; ſhall forteit 
205. to be levied in ſuch manner and by ſuch means as is 
before directed. 5G. 3. c. 46. /. 24. 

Note, This penalty is but ſmall, and might defeat the 
intention of the act; for by the witneſs paying 20s. the 
offender may chance to eſcape the payment of 2, 4, or 
61. beſides charges. But there is a clauſe in the ſtatute 
of the 26 G. 2. c. 31. which enacts, that if any perſon 
ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 
or ſhall appear and refuſe to give evidence upon oath ; he 
ſhall forfeit 101. fo 18. 

And if any perſon ſhall think himſelf aggrieved by the 
conviction of ſuch juſtice, and ſhal} give ſecurity to the 
ſatisfaction of the ſaid juſtice for payment of the penalty, 
colts, and expences, to be expreſſed in the warrant di- 
firejs on ſuch conviction ; he may appeal to the next quarter 
ſeſſions, unleſs ſuch ſeſſions ſhall be held within fix days 
next after the conviction, and in that cafe to the next ſeſſions 
after. And if the ſeſſions adjudge the appeal to be frivo- 
lous or vexatious, they may give coſts againſt the appel- 
Jant, not exceeding 5 J. 5 G. 3. c. 46. / 25. 

[Note, there ſeems to be a miſtake, in ſetting forth 
that the coſts ſhall be expreſſed in the warrent of di/treſs ; 
for no power of diſtreſs is given : The meaning ſeems to 
have been, that the ſame ſhall be exprefled in the convic- 
tion; as is ſpecified in the form preſeribed by the act. ] 


+ But how this 101. ſhall be levied, is not quite clear. By the 
aforeſaid act of the 5 G. 3. c. 46. it is expreſled, that all penal- 
ties for offences againſt the {aid act, or againſt the ſaid former act, 
ſhall be heard and determined as is above ſet forth, Now there 
are many acts mentioned before; but what ſeems to be particularly 

intended in this place is, ſuch act or acts as did inflict penalties on 
perſors ſelling ale or beer without licence. And there are three 
acts of this kind, which were the cauſe as aforeſaid of diverſity 

and confuſion, And therefore it ſeemeth that this expreſſion ſhould 
have run [agi this or the ſaid former acts]. that is, againſt the 
Jaws inflicting penalties on perſons ſelling ale or beer without li- 
cence. But as it ſtands, this penalty of 101. ſeems to be recover- 
able as it was before, by the ſaid act of the 26 G. 2 c. 31. that is 
to lay, by diſtreſs by warrant of one juſtice, and to be paid to the 
gverieers for the uſe of the poor where the ogender lives. 
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The clauſe excepting fairs, in the ſeveral acts, is from 
the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither. But thoſe who ſhall brew 
ſuch ale or beer, to be ſold by them in fairs, muſt take 
care to give notice to the gaugers, that the ſame may be 
ſurveyed ; for tho” they are exempted from taking licence, 
yet they muſt nevertheleſs pay the duties of exciſe, And 
this indulgence ſcemeth to be intended only in the place 
where the common fair is held; and not in any private 
houſe, which may be within the limits of the town where 


ſuch fair ſha]l be kept, eſpecially wherein there are licenſed 
alehouſes ſufficient. 


BY the ſtatute of the 4 J. c. 4. If any perſon ſhall 
ſell or deliver any beer or ale, to any perſon that ſhall then 
ſe]! beer or ale as a common tipler or alehouſekeeper, the 
ſame perſon not having licence to ſell ale or beer (except 
it be for the uſe of his houſhold only) ; he ſhall forfeit for 
every barrel 6s. 84. and ſo proportionably for other quan- 
tities; half to the poor, and half to him that ſhall ſue in 


ſeſſions, by aCtion of debt, information, indictment, or 
preſentment, 


II. Licenſing alehouſes. 
1. By the 5& 6 Ed. 6. c. 25. any two juſtices, 1 ©, By two in! 


|. TS 
might licenſe alehouſes; but now by the 2 G. 2. c. 28. . ii 
meeting. 
26 G. 2. c. 31. it is enacted, that whereas many inconve- 
niences have ariſen from perſons being licenſed to keep inns 
and common alehouſes, by juſtices who, living remote from 
the places of abode of ſuch perſons, may not be truly an- 
formed as to the occaſion or want of ſuch inns or common 
alehouſes, or the characters of the perſons applying for 
licences to keep the ſame ; therefore from henceforth no 
licence ſhall be granted to any perſon to keep a common 
inn or alehouſe, but at a general meeting of the juſtices 
acting in the diviſion where the ſaid perſon dwells, to be 
holden for that purpoſe, on the firſt day of September yearly, 
or within twenty days after, and not at any other time, 
E xcepting, that this ſhall not alter the power or the time 
of granting licences, in cities and towns corporate. 2 G. 


2. c. 28. /. 11, 12. 26 G. 2. C. 31. . 4. 16. 


To keep a common inn or alehouſe] In the caſe of Parker 
and Hint, M. 10. IV. it was determined, that houſes at 
Epſom, where they take in Jodgers and boarders, coming 
to drink the waters there during the ſeaſon, and dreſs 
victuals, and ſell them ale and beer, and entertain their 
horſes at 8 d. a day, but ſell to no other perſons, are not 


inns 


Alehouſes. 


inns nor alehouſes within the meaning of theſe acts. 
12 Mod. 254. 


Me @ general meeting of the juſtices holden for the diviſion] 
But it is not neceſlary to ſet forth ſpeci ally in the licence, 
that it was granted at a general meeting of the juſtices hol- 
den for the diviſion; and therefore a conviction for keep- 
ing an alehouſe without ſuch licence, is not good upon 
the evidence of the licence only, but there mult be other 
evidence. M. 11 G. 2. King and Bryan, Seſſ. Ca. Vol. 2. 
183. Andr. 81. 

The mecting 2. And the day and place for granting licences ſhall be 
ung be aſcer- _— by two or more juſtices for the diviſion, by 
| arrant (E) under their hands and ſeals, at leaſt ten days 
Ke ke "ay meeting, directed to the high conſtables, re- 
| quiring them to order (F) their petty conſtables, or other 
| | peace officers, to give. notice to the ſeveral innkeepers and 
1 alehouſekeepers within their reſpective conſtablewicks, of 
| the day and place of ſuch mecting. And all licences 
1 granted at any other time and place ſhall be void. 26 G. 2. 
6. 3 
6 Certificate of 3. And no licence ſhall be granted to any perſon not li- 
4 1 de cenſed the year preceding (except | in Cities or towns corpo- 
| rate) unleſs he produce a certihcate under the hands of the 
| miniſter and the major part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial 
houſeholders of the place, ſetting forth that ſuch perſon i is 
of good fame and of ſober life and converſation; and it 
ſhall be mentioned in ſuch licence that ſuch certificate was 
produced, otherwiſe the licence ſhall be void. 26 G. 2. 
e 31, . . 16. 
Hxcept in cities and towns corporate] In cities and towns 
corporate, ſuch certificate is ſuppoſed not to be neceſſary, 
by reaſon of the propinquity of the perſons to be li- 
cenſed. 
N 4. Nevertheleſs, altho' a certificate in ſuch places is not 
compel he ju- Tequitite by this act, yet it is diſcretionary 1 in the juſtices 
ſtices to grant whom they will licence, and a mandamus in ſuch caſe will 
* not lie to compel the juſtices to licenſe any perſon; and 
on a conviction for ſelling without! licence, the want of 
ſuch licence can only come in queſtion, and not the reaſon 
why it was denied. Strange 881. 

So in the cafe of the King againſt the juſtices of the 
peace of Worcefler, M. 4. G. 2. a mandamus was moved 
for to be directed to them, to grant a licence to a vic- 
tualler to ſel] ale. Affidavits were offered to be produced, 

; the juſtices declaring that they would grant no licences 
to 
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to any of the inhabitants who ſigned a petĩition to the par- 
liament ſor erecting a workhouſe there; and that the per- 
ſon, on whoſe behalf the motion was now made, had been 
a victualler in the town for above thirty-five years. The 
court ſaid, that they never knew a motion of this ſort 

ranted ; but if there was ſuch a grievance, as is mention- 
ed, another ſort of motion would be more proper. 1 Bar- 
nardiſl. 402. 

5. In the caſe of the King againſt Young and Pitts, E. 31 
G. 2. a motion was made ior an information againſt 
theſe two juſtices, for arbitrarily, obſtinatęly, and un- 
reaſonably refuſing to grant a licence to one Henry Day 
to keep an inn at Everſley, Milts. On ſhewing cauſe, it 
was inſiſted, that the legiſlature has made the juſtices 
the ſole judges; as being ſuch who, from the refidence 
on the ſpot, muſt beſt know the perſons and their charac- 
ters, and the circumſtances of the place. And the legiſla- 
ture has even excluded the juſtices of other diviſions. 
And the juſtices thus intruſted have a right to judge for 
themſelves. No man can judge for another. And this 
power is intruſted to them by the conſtitution, by the le- 
giſlature. It may be very dangerous to them to be obliged 
to give their reaſons publickly; though they may have 
very ſufficient ones to ſatisfy their own minds, and to di- 
rect their own judgments. And if they are thus intruſt- 
ed, why are they liable to be called to an account by any 
other juriſdiction, unleſs they act faultily and wilfully 
wrong ? Indeed, if they do wilfully wrong let them be 
puniſhed : But where they act conſcientiouſly, they * 
not accountable to any body. By lord Mansfield Ch. J. 
It is certain, this court has no power or claim, to review 
the reaſons of juſtices of the peace, upon which they form 
their judgements in granting licences, by way of appeal 
from their judgments, or over-ruling the diſcretion intruſt- 

ed to them, But if it clearly appears, that the juſtices 
have been partially, maliciouſly, or corruptly influenced 
in the exerciſe of this diſcretion, and have confequently 
abuſed the truſt repoſed in them; they are liable to pro- 
ſecution by indictment or information.; or even poſſibly by 


action, if the malice be very groſs and injurious. If their 


judgment is wrong, yet their heart and intention pure, 
God forbid that they ſhould be puniſhed. And he de- 
clared, that he ſhould always lean towards favouring 
them; unleſs partiality, corruption, or malice ſhall clearly 
appear. And having gone through all the particulars both 
of the ne and of the deſcnce, he concluded with de- 
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elaring it as his opinion, that there was no ſufficient ground 
for a criminal charge againſt theſe juſtices, And by the 
court unanimouſly, the rule was diſcharged with colts. 
Burrow, Mensfeeld. 556, 
AT. 32 G. 2. K. and Athay. On ſhewing * why 2 
rule ſhould not be made abſolute, for an information 
againſt a juſtice, for a miſdemeanor in refuſing to grant 
a licence to one Francis Simes (who had been licenſed for 
ſeveral preceding years) to ſell ale, as uſual ; and afterwards 
convicting him, without any previous ſummons, for hay- 
ing ſold it without a licence: It appeared, that the pre- 
tended grounds upon which this rule had been applied for 
and obtained, were either falſe or fallacious. The firſt 
was, that the only reaſon why the licence was refuſed him 
was, his declining to pay a ſum of money (viz. 5 J.), 
which was claimed of him upon a diſtinct and collateral 
account, and which he denied to be due from him; the 
payment of which ſum of money was (as he alledged) 
inſiſted upon by the juſtice, as a condition precedent to his 
granting the man a licence. The ſecond pretended ground 


of the motion was, that the juſtice had convicted him of 


the offence, without any previous ſummons. — As to the 
firſt: The court were unanimous, that the allegation ap- 
peared to be falſe in fact; but, at the ſame time, they de- 
clared explicitly, that the juſtices have no ſort of autho- 
rity, to annex any ſuch conditions to the grant of theſe 
licences. As to the ſecond: They eſteemed it to be fal- 
lacious, as the fact came out upon ſhewing cauſe; for the 
man was actually preſent before the juſtice (who had ſent 
for him), and was ſo far from offering at making any de- 
fence, that he rather ſeemed to apply for mercy ; declar- 
ing, however, that if the juſtice did convict him, he would 
not pay the penalty. Thirdly, the court obſerved, that 
the man had not any where alledged, that he was inno- 
cent of the offence ; which they thought it incumbent 
upon him to have done, to intitle himſelf to make this 
application againſt the juſtice. And the rule to ſhew cauſe 
was diſcharged. Burrow. Mansfield. 653. 

6. By the 26 C. 2. c. 13. No juſtice of the peace, being 
a common brewer of ale or beer, innkeeper, or diſtiller, 
or a ſeller of or dealer in ale or ſpirituous liquors, or in- 
tereſted in any the ſaid trades, or being a victualler or 
maltfter, ſhall be capable, or have any power to grant li- 


cences for ſelling ale or beer or any other liquors, but the 
ame ſhall be void. / 31, 


», And 


c 
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29 


7. And all mayors, townclerks, and other perſons whom Stam. 


it may concern ſhall make out ale licences (G) duly 
ſtamped, before the recognizance be taken ; on pain of 


101. half to the St and half to the proſecutor, with 


5 6. ©. 4 566 ¾ 6 3. © 
Which ſtamp hall be firſt of all a 12 d. ſtamp, by the 
9 Ann. c. 23. 


And then moreover a 20s. ſtamp, by the 29 G. 2. 


c. 12. And if any perſon ſhall write any licence without 


ſuch ſtamp, he ſnall forfeit 10l. with coſts, to be reco- 
vered as ſtamp penalties ; and the licence ſhall not be 
available till the duty ſhall be paid, and alſo a penalty of 
29 GC. 2. & % 20- 


8. And no perſon ſhall retail any diſtilled ſpirituous Licence for - 
liquors, or ſtrong waters, without a licence from the of- *v0us liquors, 


ficers of exciſe taken out ten days before, for which he 
ſhall pay 40s. yearly. 16 G. 2. c. 8. / 8. 24 G. 2. 
c. 40. /. 9. 

And ſuch perſon ſhall be firſt licenſed to fell ale or ſpi- 
rituous liquors by two or more juſtices of the peace. 2 


G2. c. 28. /.1t. 9G. 2. «3% 14 2166, 2.c.3. 


Ei. 29 Go SIS . 


And the juſtices clerk ſhall have 2s. 6d. and no more, 
for ſuch licence. 9 G. 2. c. 23. f. 14. 24 C. 2. c. 40. 
J. 28, 29. 

W hich ſaid licence for retailing ſpirituous liquors, is 
treated of more at large under the article concerning ſpi- 
rituous liquors in title Exciſe. 

Note, here is a double licence required for retailing of 
ſpirituous liquors ; firſt, a licence from the juſtices to (ell 
ale or ſpirituous liquors; and then a licence by the officers 
of exciſe to ſell ſpirituous liquors. And therefore the ale 
licence ouyht to run ſo as to include ſpirituous liquors, 
or elſe the law ſhould be altered in this particular. The 
printed alehouſe licences from the ſtamp office endeavour 
to preſerve the juriſdictions diſtinct, by excepting the ſe- 
veral kinds of fpirituous liquors by name out of the li- 
cence by the juſtices, But this is againſt the ſtatutes ; nor 
was it intended perhaps by the legiſlature, that the officers 
of exciſe ſhould have the ſole juriſdiction in this matter, but 
rather that the primary judgment concerning the ſame 
ſhould be referred to the juſtices. 


9. By the 9 Ann. c. 23. A wine licence is directed to wine licence, 


be on a 45. ſtamp. And by the 30 Geo. 2. c. 19. A fur- 
ther duty is laid thereon of 51. for perſons not having either 
ale or brandy licence ; of 41. tor perſons having an ale licence, 

and 


e 
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and no brandy licence; and af 48. for perſons having th 
both ale and brandy licence. Which is treated of under ; ſu 
1 the title Wine. ; ho 
it Licence for made 10. By the 10 G. 2. c. 17. f. 10, 11. No perſon ſhall , on 
| | — ſell made wines, without a licence from two juſtices; for : 
0 which he ſhall pay their clerk 2 8. 6d. and none ſhall be I fal 
Ut granted but to keepers of victualling houſes, inns, coffee- P ſei 
lit houſes, or alehouſes. [ pe 
if And by the 31 G. 2. c. 31. /. 7. The duties impoſed q tei 
j upon wine licences by the 30 G. 2. c. 19. ſhall extend to 4 
| licences for retailing ſweets or made wines: As is alſo E rec 
4 ; treated of under the title Wine. an 
| 1 {ſh 
G. 
1 IV. Recognizance, and forfeiture thereof. 

1 ; I ta] 
Kecognizances 1. On granting licences for keeping any common ale- ge 
| houſe or tipling houſe, the perfon licenſed ſhall enter into 1 tal 

| | a recognizance in 101, with two ſureties in 51. each, or F ni 

| | one ſurety in 101. (H) as well againſt the uſing of un- E to 
| | lawful games, as allo for the ufing and maintenance of $ 

good order and rule to be had and uſed within the ſame, as 5 or 

by their difcretion ſhall be thought neceſſary and conve- E to 

| ment; and if ſuch perſon ſhall be hindered thro! ſickneſs or 3 tri 

| intirmity, or other reaſonable cauſe to be allowed by the 3 J. 
Juſtices, to attend in perſon, they may grent the licence, 3 

| on two ſureties entering into ſuch recognizance in 101, E cli 
| % EE 5. ce. 25: 4. -26 G. 2. c. 31. . 5 cl 
ö As by their diſcretion ſhall be thought meeting and conve- 2 fo 
| nient] Mr. Dalton obſerves upon theſe words in the ſtatute £ ler 
| ö of 5& 6 E4. 6. that the matter of the condition of the re- ju 

| cognigance is by the ſtatute partly referred to the diſcretion pa 

| of the Juſtices, And he ſays, in ſome {hires the juſtices have TW 
$ agreed upon certain articles framed by their dileretion, and £ ha 
W || generally to be propounded to all common ale ſellers, Is to 
1 taking their bond for performance of the ſame; a copy Þ al] 
| whereof they uſed to deliver to every of them; which Y an 

: manner (he ſays) had been allowed. 5 re- 

l And amongſt articles of this kind, he recommends to F ha 

| the juſtices care theſe three eſpecially, 1. T bat no ale- I ſu 

| houſekeeper, upon the lord's day, ſhould receive or ſuffer 22 ev 
| to remain any perſons whatſoever, as their gueſts, in any 1 th 
| their houſes or other places, to tipple, eat or drink; other \ an 
10 than travellers, and ſuch as come upon neceſſary buſineſs. 3 al 
N 2. That they ſuffer no perſon whatſoever, reſorting to 3 th 


their houſes only to cat and drink, to remain there after 
the 
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the hour of nine in the evening in winter, and ten in 
ſummer, 3. That they ſuffer no perſon, reſorting to their 
houſes only to eat and drink, to remain tipling there above 
one hour, other than e e Dalt. c. 176. 

2. Which ſaid recognizance, with the condition thereof, To be filed at 
fairly written or printed, ſhall forthwith, or at the next e on. 
ſeſſions at fartheſt, be ſent or returned to the clerk of the 
peace, under the. hands of the juſtices, to be by him en- 
tered or filed amongſt the records. 26 G. 2. c. 31. . 1. 

3. And for every licence granted, without taking ſuch Penalty for H- 
recognizance; and for every ſuch recognizance taken, s cl 
and not ſent or returned; every juſtice ſigning ſuch licence, 
ſhall forfeit J 6s. 8d. 5 & 6 Ed. 6. c. 25. /. 2. 26 
„„ 31: % 

W hich faid 8 for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 
gether wit h coſts. 26 C. 2. c. 31. J 6. But it is not 
{aid who ſhall have the penalty for not returning the recog- 
nizance-to the clerk of the peace, therefore that ſhall go 
to the king. 

4. And the clerk of the peace ſhall keep a regiſter Recognizances 
or calendar of all ſuch recognizances, and fhall deliver te be calcadred, 
to the juſtices, at the meeting for granting licences, a 
true copy of ſuch regiſter or calendar. 26 C. 2. c. 31. 


J. 5. 


And for every recognizance ſhall be paid by the Fee for the re- 
clerks of the juſtices taking ſuch recognizances, to the <9g%)zance, 
clerk of the peace for filing or recording the ſame, and 
for making and delivering the copies of the regiſter or ca- 
lendar 1s. which ſhal! be paid to the clerks of the ſaid 
juſtices, by the perſons licenſe, over and above the fees 
payable to the ſaid juſtices clerks. 26 C. 2. c. 31. / 5. 

6. By the 5 S 6 Ed. ©. c. 25. £ 3. The juſtices ſhall Proceſs on the 
have power, in their quarter-{e{ſhons, by preſentment, in- Iecognizance, 
formation, or other iſe by their diſcretion, to enquire of 
all ſuch perſons as ſhall be admitted and allov ed to keep 
any alehouſe or. tipling houſe, and that be fo bound by 
recognizance, if they have done any act whereby they 
have forfeited the fame recognizance, and they ſhall upon 
ſuch preſentment or information award proceſs againſt 
every ſuch perſon ſo preſented or complained upon before 
them, to ſhew why he ſhould not forfeit his recognizance z 
and ſhall have power to hear and determine the ſame, by 
all ſuch ways and means, as by their diſcretion ſhall be 
thought good. , 
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ed to him for ſuch term ſhall be void, /. 7. Provided, that 
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And by the 26 G. 2. c. 31. Any juſtice on complaint 
or information that ſuch licenſed perſon hath committed 
any act, whereby in the judgment of ſuch juſtice the re- 
cognizance may be forfeited, or the condition broken, may 
by ſummons under hand and ſeal require ſuch perſon to ap- 
pear at the general or quarter ſeſſions, then and there to 
anſwer to the matter of ſuch complaint or information; and 
alſo may bind the complainant, or any other perſon in a 
recognizance to appear and give evidence; and the ſeſſions 
may direct the jury which ſhall there attend for the trial 
of traverſes, or ſome other jury of twelve honeſt and ſub- 
ftantial men, to be then and there impanelled by the ſhe- 
riff without fee, to inquire thereof; and if the jury find 
that ſuch perſon hath done any act whereby the recogni- 
zance is broken, ſuch act being ſpecified in ſuch complaint 
or information, the court may adjudge him guilty ; which 
verdict and adjudication ſhall be final; and whereupon the 
court ſhall order the recognizance to be eſtreated into the 


exchequer, to be levied to his majeſty's uſe ; and the ſaid 3 


perſon ſhall be diſabled to fell any ale, beer, cyder, perry, 
or ſpirituous liquors for three years, and any licence grant- 


the juſlices, at the requeſt of the proſecutor, or of the 
party complained of, or either of his ſureties, may adjourn 
the trial to the then next ſeſſions. /. 8. 

And if any perſon ſhall be diſabled, by conviction, to 
ſell ale, beer, cyder or perry ; he ſhall by the ſame con- 
viction be diſabled to fell any ſpirituous liquors, any licence 
before obtained for that purpoſe notwithſtanding ; and 
every licence granted to him for ſelling ale, beer, cyder, 


perry, or ſpirituous liquors, ſhall be void; and if he ſhall Ee 


ſell during fuch diſability, he ſhall be puniſhed as for ſel- 
ling without licence; and a certificate from the clerk of the 
peace (which he ſhall grant without fee} of ſuch convic- 
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tion ſhall be legal evidence. id. ſ. 11. 


Which conviction ſhall be in this or the like 
form : 


Middleſex, 
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O. is condicted on his oton conſeſſion, (ot 
| o on the oath off ) of having ſeld ale, 
beer, or other liquors, in the pariſh of — in this county, on 
the day of ———after being diſabled to ſell the ſame. 
This is the firſt, ſecond, or third convictian. Given under 
my hand and ſeal this day of 


Which ſaid conviction ſhall be certified to the next 
ſeflions, to be filed amonſt the records. /. 13. 


Middleſex. 


JV. To what places the licence ſpall extend. 


1. No licence ſhall intitle any perſon to keep an alehouſe Licence reſtrain- 
in any other place, than that in which it was firſt kept by * to the place. 


virtue of ſuch licence; and ſuch licence with regard to all 
other places ſhall be void. 26G. 2. c. 31. J 3. 


2. And if any licenſed perſon ſhall die or remove out Perſon dying 
of his houſe ſo licenſed ; his executors, adminiſtrators, or * emoving. 


aſſigns who ſhall be poſſeſſed of ſuch houſe, or the occupier 
thereof, may continue during thg reſidue of the term, 
without any new licence or certificate. 26 C. 2. c. 31. 
K „ 

And if any alehouſe or victualling houſe ſhall] become 
empty or unoccupied after the general day for licenſing 
(the occupier whereof was duly licenſed the year preced- 
ing); two juſtices at a petty ſeſſions may grant a licence 
to any new tenant or occupier till the next general licen- 
ſing day, obtaining firſt a certificate as above mentioned. 
e. 1. Bt 


VI. How long the licence ſhall continue in force. 


The licence granted at the general licenſing day ſhall 
be made for one year only, to commence on Sept. 29. 
„ ts £4 | 

And the licence granted at a petty ſeſſions in the caſe of 
a licenſed houſe becoming unoccupied (as hath been ſaid) 


ſhall be made until the next general licenſing day. 29 G. 
2. c. 12. /. 24. 


VII. Offences in brewing of ale. 


1. By the 1 V. fe. f. c. 24. f. 175, No common brewer 
or retailer of beer or ale, ſhall uſe in the btewing or work- 
Vor, . ing 


mon brewer or retailer of beer or ale, 


Alehoulſes, 


ing thereof any melaſſes, coanſe ſugar, honey, or com- 

poſition or extract of ſugar ; on pain of forfeiting the li- 

quor, and alſo 100/. half to the king, and half to him 
that ſhall ſue in ſix months. 

2. And by the 10 & 117F. c. a > 34. If any com- 

all uſe any melaſſes, 

coarſe ſugar, honey, or compoſition or extract of ſugar, in 


the brewing, making, or working of any ale or beer; or 


if any common thewer ſhall receive into his cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
he ſhall forfeit 100. to be recovered and mitigated as by 
the laws of exciſe; and the ſervant or other aſſiſting there- 
:n, ſhall forfeit 200 in like manner, and in default of pay- 
ment ſhall be impriſoned three months. 

3. And by 9 Ann. c. 12. No common brewer, inn- 
keeper, or victualler, fhall ufe any broom, wormwood, or 
any other bitter ingredient (to ſerve inſtead of hops) in any 
beer or ale for fale (except infufing the ſame, after it is 
brewed and tunned, to make broom or wormwood ale or 


beer;) on pain of 20/7. half to the king, and half to 


the proſecutor, to be levied as by the laws of exciſe. 


f. 24, 26. 


4 And by 12 Ann. flat. 1. c. 2. No common brewer, 
or retailer of beer or ale, ſhall uſe any ſugar, honey, foreig 
grains, guinea pepper, eſſentia bine, coculus indiae, or any 
unwholeſome ingredients in the brewing of beer or ale, or 
mix any of them therewith, on pain of 20/7. to be reco- 
vered and mitigated as by the laws of exciſe, half to the 
King, and half to him that ſhall ſue. /. 32. 


III. Tunkeepers obliged to receive gueſts. 


Tf one who keeps' a common inn, refuſe either to re- 
ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable 
price for the ſame; he is not only liable to render damages 
ior the injury, in an action on the caſe at the ſuit of the 
party grieved, bat may alſo be indicted and fined at the 
fuit of the king. 1 Haw. 225. 

Alſo it is ſaid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt ; and that it is no 
way material whether he hath a ſign before his door or not, 
i he make it his common buſineſs to entertain paſſengers, 


But how the officer may compel. him may be a queſtion.z 
It 
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It ſeemeth that all the officer can do, is either to cauſe ſuch 
alehouſe to be ſuppreſſed, or elſe to preſent ſuch offence 


at the aſſizes or ſeſſions, that ſo ſuch offender may be 
thereupon indicted. Dalt. c. 7. 


IX. Soldiers quartered in alebouſes, 


By the yearly acts agai .{t \nutiny and deſertion, the con- 
ſtable, and in his default, a uſtice of the peace, may quar- 
ter ſoldiers in inns, livery ſtables, alehouſes, and victualling 
houſes ; as is ſet forth more at large in title Soldiers. 


X. Concerning ale veſſels, and the meaſure of ale. 


The juſtices in Eaſſer ſeſſions yearly (and mayors in Juſtices to rate 
eee ſhall rate the price of all barrels, kilderkins, he price of 
firkins, and other veſſels to be fold for ale or beer to be . ſes, 
uttered therein: And if any cooper ſhall not ſell the ſame 
according to ſuch rate, he ſhall forfeit 3s. 4d. half to the 
king, and half to him that ſhall ſue. 8 El. c. . 

2. Every barrel of beer, within the bills of mortality, Barrel, whats 
ſhall be 36 gallons, and the barrel of ale 32 gallon ; and 
in all other places, 34 gallons ſhall be reckoned for a bar- 
rel of beer or ale. 12 C. 2. c. 24. f. 34. 177. ft. 1. 
c. 24. / 5. 

3. By 11 & 12 F. c. 15. which is required to be given Quart 3 
in charge at the ſeſſions to the grand jury, it is enacted, een 
that all innkeepers, alehouſekeepers, ſutlers, victuallers and 
other retailers of ale or beer, and every perſon keeping any 
publick houſe, and retailing and ſelling ale or beer, ſhall 
retail and ſell the ſame in and from their houſes, by a full 
ale quart or ale pint, according to the ſtandard of the ex- 
chequer, in a veſſel made of wood, earth, glaſs, horn, lea- 
ther, pewter, or of ſome other good and wholeſome metal, 
made and 1.z*d to the ane and ſigned, ſtamped, or 
marked to be o the content of the ſaid ale quart or ale pint, 
according to che ſaid ia, dard, either from the exchequer, 
or from ſome city, town corporate, borough, or market 
town here a ſtandard ale quart or pint, made from the 
ſaid {tan6ard, ſhal! ve kept for that purpoſe; and ſhall not 
retail and utter any ale or beer, in any other veſſel not 
ſigned and marked; on pain of forſciting not above 408. 
nor under 108. for every oftence, half to the poor, and half 
to him that ſhall l proſecute or ſue ſor the ſame, to be reco- 

D 2 vered 


them. 


Indictment. 
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vered before one juſtice, by the oath of one witneſs, and 
to be levied by warrant of diſtreſs, rendering the overplus, 
deducting thereout the reaſonable charges. /. 1, 6. The 
profecution to be within thirty days. /. 6. 

And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law. /. 2. 

But it is not neceſſary that beer or ale ſold to be ſpent 
out of the houſe, be carried away in ſtandard meaſures ; 
but it is ſufficient if it be meaſured out by the ſtandard, 


2M fe 7. 3 
0 ſhall mak 4. And every mayor, or chief officer of every city, town 


corporate, borough, or market town, ſhall on requeſt to 
him made, cauſe all ale quarts and ale pints, made of wood, 
earth, glaſs, horn, leather, pewter, or other good and 
wholeſome metal, which ſhall be brought to him, to be 
meaſured and ſized with the ſtandard in his cuſtody, and 
ſhall then cauſe the ſame, and every of them, to be plain] 
and apparently ſigned, ſtamped, and marked with W R 
and a crown, for which they ſhall not receive above one 
farthing for each meaſure; on pain of 51. to be recovered 
as aforeſaid, and he ſhall alſo pay to the party grieved tre- 
ble damages with coſts, by action at law. 11& 12 V. 
„ 

Note, Moſt of the books do ſet forth that the ſub- com- 
miſſioners or collectors of exciſe ſhall procure ſtandard 
quarts and pints out of the exchequer, for every market 
town; but this was only required of them before June 24, 
1700, and not ſince. / 3. 

5. An indictment will lie for ſelling ale in pots unſealed, 
altho* the ſtatute appoints another method of proceeding z 
becauſe meaſures are by the common law, and the ſtatutes 
only direct the manner of aſcertaining them. Blackerby 10. 

Bat in ſuch cafe, the indictment muſt not be upon the 
ſtatute, but at the common law ; and the offence ought to 
be laid, not for ſelling in pots unſealed, but in pots want» 
ing meaſure, 


AI. Conſpiring to enhance the price of ale. 


By the 2 & 3 Ed. G. c. 15. If any brewers ſhall con- 
ſpire to ſel] their victuals but at certain prices; they ſhall, 
on conviction in the ſeſſions or leet, by witneſs, confeſ- 
ſion, or otherwiſe, forfeit 101. to the king for the firſt of- 
tence, and if not paid in fix days, they ſhall be impriſon- 
ed 20 days; for the ſecond offence, 201. in like manner, 
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or the pillory ; for the third offence, 401. in like manner, 
or the pillory, Joſs of an ear, and to become infamous; 
But by the 2 CG. 3. c. 14. No brewer, innkeeper, vic- 
tualler, or other retailer of ftrong beer or ale, ſhall be 
ſued or moleſted by indictment, information, popular 
action, or otherwiſe, for advancing the price of ſtrong 
beer or ale, in a reaſonable degree. 


XII. Innkeeper ſuffering tipling. 


If any innkeeper, victualler, or alehouſekeeper, or tavern- 
keeper, keeping an inn or victualling houſe, do ſuffer any 
perſon to continue drinking or tipling therein (except ſuch 
as ſhall be invited by any traveller, and ſhall accompany him 
only during his neceflary abode there; and except labouring 
and handicrattſmen in cities, towns corporate, and market 
towns, upon the ufual working days, for one hour at 
dinner time, to take their diet in an alehouſe; and except 
labourers and workmen, which for the following of their 
work by the day or by the great, in any city, town cor- 
porate, market town or village, ſhall for the time of their 
faid continuing in work there, ſojourn, lodge or victual 
in any inn, alehouſe or other victualling houſe ; and ex- 
cept for urgent and neceſſary occaſions to be allowed by 
two Juſtices); he ſhall, on conviction thereof before the 
mayor or a juſtice of the peace, on view, or confeſſion, 
or oath of one witneſs, forfeit 10s. to the poor. 1 F. 
& 9. L 2. 1G „ . 1 

The ſame to be levied by the conſtables or churchwar- 
dens by way of diſtreſs; and for default of ſatisfac- 
tion in fix days, the diſtreſs to be appraiſed and ſold, ren- 
dring the overpius ; and for want of ſufficient diſtreſs, the 
party offending to be by ſuch mayor or juſtice committed 
to the common gaol, gy" to remain until the penalty be 
truly paid. 1 J. c. 

And if the 3 or * do neglect their 
duty in levying, or do not levy the penalties; or in de- 
fault of diſtreſs, do neglect to certify the default, by the 
ſpace of 20 days, to ſuch mayor or juſtice ; every perſon 
ſo offending ſhall forfeit 408. to the poor, to be levied by 
way of diſtreſs by warrant from ſuch mayor or juſtice ; 
the diſtreſs to be detained fix days; in which time if payment 
be not made, the goods to be appraiſed and fold, return- 
ing the overplus; for want of ſufficient diſtreſs, the con- 
ſtable or churchwarden ſo offending, to be by ſuch mayor 
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or juſtice committed to the common gaol, there to remain 
until the penalty be truly paid. 1 FJ. c. 9. /. 4. 

And moreover ſuch alehouſekeeper ſhall be diſabled, for 
the ſpace of three years, to keep any ſuch alehouſe. 21 

8 Y 

And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet ; and there- 
upon ſuch due proceeding ſhall be had for the conviction, 
as in ſuch like caſes upon any indictment or preſentment 
2 ule. . 4 7. 54 þ 5. 

And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeveral oaths incident to their offices, 


be charged to preſent the ſaid offence, 4 F. c. 5. /. 7+ 


XIII. Perſons guilty of tipling. 


1. If any perſon (unleſs thoſe excepted under the fore. 
going head, by 17. c. 9.) ſhall continue drinking or tipling, 
in any inn, victualling houſe, or alehouſe, or any tavern 
keeping an inn or victualling houſe ; he ſhall, on convic- 
tion thereof before the mayor or a juſtice of the peace, on 
view, confeſſion, or oath of one witneſs, forfeit for every 
offence 3s. 4d. to be paid within one week next after the 
conviction, to the churchwardens, who ſhall be account- 
able for the ſame to the uſe of the poor: And if he ſhall 
refuſe or neglect to pay the ſame, it ſhall be levied by di- 
ſtreſs: And if he be not able to pay the forfeiture, then 
the mayor, juſtice, or court where the conviction ſhall 
be, may puniſh the offender, by ſetting him in the ſtocks 
for every oftence by the ſpace of four houts. 4 7. c. 5. 
LESS: jar . 16. 6:4 

The ſaid offence may alſo be inquired of and preſented, 
before juſtices of aſſize, juſtices of the peace in ſeſſions, 
mayors, and in the leet; and proceeding ſhall be had there- 
upon for the conviction, as upon indictment or preſent- 
„ /- 5+ 

The offender to be preſented, indicted, or convicted in 
e . 4 12. 

And all conſtables, churchwardens, aleconners, and 
fidemer, ſhall in their ſeveral oaths incident to their of- 
fices, be charged to preſent the ſaid offence, 21 J. c. 7. 


: Alehoufckeeper 2. And if any alehouſekeeper ſhall be convicted of the 
volk at iplnge faid offence, he ſhall moxecover ſor the ſpace of three years 
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be diſabled to keep any ſuch alchouſe, 7 J. c. 10. 
21 F. c. 7. 


XV. Concerning drunkenneſs. 


1. Drunkenneſs excuſeth no erime; but he who is guilty Drunkenrefs no 
of 2ny crime whatcver, through his voluntary drunkenneſs, cee. 
ſhall be puniſhed for it as much as if he had been ſober. 

1 Haw. 2. 

2. If any offend bel brethren by drunkenneſs, the Spiritual cenſure, 
churchwardens and ſidemen ſhall pretent the ſame to the 
ordinary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts ; and ſuch notorious offen- 
ders ſhall not be admitted to the holy communion, till they 
be reformed. Can. 109. 

And all conſtables, churchwardens, aleconners, and 
ſidemen, ſhall - ſworn to preſent the offence of drunken- 
ne. 4 7. £ 

Every, 3 who fhall be drt unk, and thereof ſhall Penalty for the 

be convicted (I. K.) before one juſtice, or mayor, on view, an en 
confeſſion, or oath of one witneſs, ſhall forfeit for the firſt 
offence 58. to be paid within one week after conviction, 
to the churchwardens (L), who ſhall be accountable for 
the ſame to the uſe of the poor; and if he ſhall refuſe or 
neglect to pay the fame as aforeſaid, it ſhall be levied by 
diſtreſs (M).; and if the offender be not able (N) to pay 
the ſaid ſum of 5s. he ſhall be committed to the ſtocks 
(O), there to remain by the ſpace of ſix hours. 4 J. c. 
2 EY 

And if any conſtable, or other inferior officer to whom 
that ſhall be given in charge by the precept of any mayor 
or juſtice, do neglect the due correction of the offender, or 
the due levying of the penalties where diſtreſs may be had; 
every perſon fo offending ſhall forfeit 408. to be levied by 
diſtreſs, by any other perſon having warrant from any 
mayor, juſtice or court, where any ſuch conviction fhall 
be, to be paid to the churchwardens, who {hall account 
for the ſame, to the uſe of the poor where the oitence ſhall 
be committed. 4 J. c. 5. / 3. 

. And if any perſon once convicted of drunkenneſs, Secon| cffence. 
maß after that be ↄgain convicted of the Jike ofence, he 
ſhall be bounden with two ſureties in a recogaizance or 
obligation of 101. with condition to be from thenceforth 


of good behaviour, 4 J. c. 5. /. 6. 21 J. c. 7. . 3. 
D 4 72 
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To be of good behaviour] Lord Hale, ſpeaking of the ſta- 
tute of 34 Ed. 3. c. 1. which gave juſtices power to bind 
malefactors to the good behaviour, generally, without any 
time limited, ſays, that it is not meant that the ſame ſhal! 
be perpetual, but in the nature of bail, viz. to appear 
at ſuch a day at their ſeſſions, and in the mean time to be 
of good behaviour. 2 H. H. 136. 

The ſaid offence may allo be inquired of and preſent- 
ed before jultices of aſſize, juſtices of the peace in their ſeſ- 
ſions, mayors, and in the leet; and thereupon proceſs ſhall 
be had for the conviction, as upon indictment or preſent- 
ment. 47. . 

6. But the offener Mall be preſented, indicted or con- 
victed in ſix months. 4 J. c. /. II. 
7. It is alſo provided, that this act ſhall not abridge the 


puniſhed for the eccleſiaſtical juriſdiction. „ 


tame offence, 
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But when the offender hath been once puniſhed, by any 
the ways before mentioned, he ſhall not be punithed again 
by any other ways or means. /. 9. 

8. If any alchouſckeeper ſhall be convicted of being 
drunk; he ſhall, beſides the penalties above mentioned, 
be utterly diſabled to keep any ſuch alehouſe, for the ſpace 
of three 3 next enſuing the conviction. 7 FJ. c. 10. 
1680. 

9. Every perſon in his majeſty's pay in the navy, being 
guilty of drunkenneſs, ſhall incur ſuch puniſhment as a 
court martial ſhall think fit to impoſe. 22 C. 2. c. 33, 
Art, . 


V. Detaining goods fer the reckoning. 


1. An innkeeper may detain the perſon of the gueſt wha 
eats, or the horſe which eats, till payment. And this he 
may do, without any agreement for that purpoſe. For 
men that get their livelihopd by entertainment of others, 
cannot annex ſuch diſobliging conditons, that they ſhall 
retain the party's property in caſe of nonpayment; nor 
make ſuch diſadvantageous and impudent a ſuppoſition, 
that they ſhall not be paid. And therefore the law annexes 


ſuch-a condition, without the expreſs agreement of the 


parties. Bac. Abr. Inns, D. 
For it would be hard to oblige him to ſue for every little 
debt; and a po ps that he might not be able 
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2. But an horſe committed to an innkeeper, may be de- Horſe to be de- 
tained only for his own meat, and not for the meat of the NY 
gueſt, or of any other horſe ; for the chartels in ſuch caſe ; 
are only in the cuſtody of the law for the debt that ariſes 
from the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 
doth not admit private perſons to take repriſals. Bac. Abr. 

Inns, D. 1 Bulft. 207. 

3. Alſo, if any innkeeper, alehouſekeeper, victualler, Reckoning to be 
or futler, in giving any account or reckoning in writing, EY 
or otherwiſe, ſhall refuſe or deny tg give in the particular geg. de 
number of quarts or pints, or ſhall fell in meaſures un- 
marked; it ſhall not be lawful for him, for default of pay- 
ment of ſuch reckoning, to detain any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he {hall be left to his action at 
the law for the ſame, any cuſtom or uſage to the contrary 
notwithwithſtanding. 11& 12 V. c. 15. |. 2. 

4. In like manner if the innkeeper gives credit to the Goods ſuffered to 
party for that time, and lets him go without payment; de taken away, 
then he hath waved the benefit of the cuſtom, and muſt ene, . 
rely on his other agreement. 8 Med. 172. 

5. An innkeeper that detains a horſe for his meat, can- Goods ſeiſed, 
not uſe him; becauſe he detains him as in cuſtody of the not to be uſed, 
law: and by conſequence, the detention muſt be in the 
nature of a diſtreſs, which cannot be uſed by the diſtrainer. 

Bac. Abr. Inns. D. 

6. But by the cuſtom of London and Exeter, if a man whether they 
commit an horſe to an innkeeper, and he eat out his price; may be fold. 
the innkeeper may take him as his own, upon the reaſon- 
able appraiſment of four of his neighbours : which was, 
it ſeems, a cuſtom ariſing from the abundance of traffick 
with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to ell 
the horſe, by the general cuſtom of the realm. Bac. Abr, 

Inns. D. 

So in the caſe of Jones and Pearl, E. q. G. In trover 
for three horſes, the defendant gleaded that he kept a pub- 
lick inn at Gla/tenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up his horſes there; and 361. being 
due to him for keeping the horſes, which was more than 
they were worth, he detained and ſold them, as well he 
might : But on demurrer, judgment was given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuitom, as in the city of London. And be- 
ſides, when the horſes had been once out, the power of 
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detaining them for what was due before, did not ſubſiſt at 
their coming in again. Str. 556, 


XVI. Goods of a gueſt ſtolen oug of an inn. 


1. Inns were allowed for the benefit of travellers, who 
have certain privileges whilſt they are in their journeys, 
and are in a more peculiar manner protected by the law : 
it is for this reaſon, that the innkeeper ſhall anſwer for 
thoſe things which are ſtolen within the inn, tho' not de- 
livered to him to keep, and tho' he was not acquainted that 
the gueſts brought the goods to the inn; for it ſhall be in- 
tended to be thro' his negligence, or occaſioned by the 
fault of him or his ſervants, 8 Co, Caley's caſe, 

So if he puts a horſe to paſture, without the direction 
of his gueſt, and the horſe is ſtolen, he muſt make ſatiſ- 
faction. (But otherwiſe, if with his direction.) id. 

In like manner, if an innkeeper bids his gueſt take the 
key of his chamber and lock the door, and tells him that 
he will not take the charge of the goods; yet if they are 
ſtolen he ſhall be anſwerable: becauſe he is charged by 
law for all things which come to his inn; and he cannot 
diſcharge hiraſelt by ſuch or the like words. Dalt. c. 56. 
Black. 169. 

2. Holt C. J. doubted whether a man is a gueſt by ſet. 
dow up his horſe at an inn, though he never went into the 
inn himſelf; but the other three juſtices held, that ſuch 

rſon is a gueſt by leaving his horſe, as much as if he 
had ſtaid himſelf, becauſe the horſe muſt be fed, by which 
the innkeeper has gain; otherwiſe if he had left a trunk, 
or a dead thing. 1 Salk, 388. 

So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, as the caſe was), and 
departs leaving it with the hoſt, and two days after comes 


again, whereas in the time of his abſence this was ſtolen; 


he ſhall not have any action againſt the hoſt, becauſe he 
Was not a gueſt at the time of the ſtealing, and the hoſt 
had no benefit by the keeping thereof, and therefore {hall 
not be charged for the loſs thereof in his abſence, 1 R2ll's 
Abr. 2. 

If an attorney hires a chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery in it, 
becauſe the party is as it were a leſſee. Mo. 877. 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there 
he is no gueſt, but a lodger, and fo not under the inn- 
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keeper's protection: but if he eats and drinks, or pays for 
his diet there, it is otherwiſe. 12 Med. 255. 
Soldiers billeted are gueſts, Clayt. 97. 


II. Gueſts ſtealing goods. 


A gueſt in a common inn, ariſing in the night time, 
and carrying goods out of his chamber into another room, 
and from thence to the ſtable, intending to ride away with 
them is guilty of felony, altho' there was no treſpaſs in 
the taking of them (which yet is generally required in caſes 


of felony.) Dalt. c. 40. 


NOTE, The univerſities are generally excepted out of 
theſe acts concerning alehouſes. 


A. Information and complaint for ſelling ale with- 
out licence; on the 4 G. 3. c. 46. 


Weſtmorland. D E it remembred, that this day of 
in the Hear of the reign of 
his majeſiy king George the third that now is, A. I. gentle- 
man, in his proper perſon, as well for his ſaid majefty as for 
himſelf, exhibiteth to me J. P. eſquire, one of his ſaid ma- 
neſty's juſtices of the peace in and for the ſaid county, a com- 
plaint and information, and thereby informeth me, that on 
the day of —— now laſt paſt, and at ſeveral times 
between the ſuid day of — and the time of exhibit- 
ing this information and complaint, one A. O. of in the 
county aforeſaid, yeeman, at aforeſaid in the county 
afereſaid, did ſell ale and beer, and other exciſcable liquors, 
by retail, without being duly licenſed ſo to de; whereby the 
faid A. O. hath forfeited the ſum of 40 8. together with the 
cofts and expences of convicting the ſaid A. O. for the ſaid of- 

fencs z, and that A. W. of —+——m the faid county, yeoman, 
is a material witneſs to be examined concerning the premiſſes 

And thereupon the ſaid A. I. who as well for "bis ſaid maye/ly 
as for himſelf exhiliteth this information, prayeth Judgment o, of 

me the ſaid juſtice in the premiſſes, that he may have one mie 
of.the ſaid ſum of 40 s. and alſo the eofls and expences of uch 
conviftion as aforeſaid, according to the form of the flatute in 
that caſe made ; and that the ſaid A. O. may be fummaned to 


anſwer the premiſes, and the ſaid A. W. to teſtify his know- 
ledge therein, 


A 1. 
Before me the juſtice 
aforeſaid, 
OP 
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B. Summons of a perſon for ſelling ale without li. 
cence, and alſo of à witneſs; on the 5 G. 2. 
„ 


To the conſtable of 


county. 


in the ſaid 


Weſtmorland. 


. a camplaint and information hath been 
this day exhibited befare me J. P. efquire, one of his 
majeſty's juſtices of the peace in and for the ſaid county, by A. I. 


of gentleman, ſetting forth, that on the day of 
= now laſi paſt, and at ſeveral times between the ſaid 
S of —— and the time of exhibiting the ſaid infor- 


mation and complaint, one A. O. o in the county aſore- 
ſaid, yeoman, at — aforeſaid in the county aforeſaid, did 
ſell ale and beer, and other exciſeable liquors, by retail, with- 
out being duly licenſed ſo to do; and that A. W. of in 
the ſaid county, yeoman, is a material witneſs to be examined 
concerning the premiſſes : T heſe are therefore to require you forth- 
with to ſummon the ſaid A. O. to appear before me at 
in the ſaid county, on the day of at the 


hour o to anſwer to the matter ſo complained and in- 


formed of againſt him; and to ſummon alſo the ſaid A. W. to 


appear before me at the ſan.e time and place, to teſtify his know- 
ledge in the premiſſes. And be you then there to cerify what 
you ſhall have done in the execution heresf. Herein fail you not. 
Given under my hand and ſeal, this day of —— in 
the year . | 


Note, a ſeparate fummons for a witneſs, in behalf of 
either of, the parties, may eaſily be extracted from the 
premiſſes, mutatis mutandis. 


C. Conviction for ſelling ale without licence; on 
the 5 G. 3. c. 46. ſpecially directed by the ſta- 
tute. 


Middleſex. E it remembered, that on this ——— day of 
— in the year A. O. of —-— 
was duly convifted before me J. P. eſquire, ene of his majeſty's 
Juſtices of the peace for the county of M. for ſelling ale or beer, 
or other exciſeable liquors (as the caſe ſhall be) without being 
duly licenſed ſo to do, according to the flatutes in ſuch caſe made 
and provided, whereby he has forfeited the ſum of. this 
being the firſt, ſecond, or third offence (as the Caſe ſhall be) 

beſides 


* 


% 


Tia 


of 


„ 
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befides the coſts and expences of this conuiction; which cofts and 
expences I the ſaid juſtice of the peace do hereby aſcertain and 
aſſeſs at the ſum of — purſuant to the ſlatute in ſuch caſe 
made and provided, Given under my hand and ſeal, the day 
and your above written. 


D. Commitment on non-payment of the penalty 
for ſelling ale without licence; on the 5 C. 3. 
c. 46. ; 


To the conſtable of in the ſaid 
Weſtmorland. J county, and to the keeper of his ma- 
jeſty's gaol at in the faid county. 


HEREAS A. O. ff in ths county aforeſatd, 
yeoman, was on the ——— day of duly convicted 
before me J. P. eſquire, one of his ſaid majeſly's juſtices of the 
peace iu and for the ſaid county, for ſelling ale [beer, or other 


exciſeable liquors, as the caſe ſhall be] without being duly li- 


cenſed ſo to do, actording to the flatutes in ſuch caſe made and 
provided ; whereby he hath forfeited the fum of forty ſhillings 
(this being the firſi offence ), beſides the coſts and expences of his 
conviction, which expences I have aſcertained and aſſeſſed at 
the ſum of — — purſuant to the ſlatute in ſuch caſe made: 
And whereas the ſaid A. O. on the ſaid —— day of 
had notice of the ſaid conviction, and hath refuſed or neglected 
to pay, and bath not paid, the ſaid ſeveral ſums of forty ſhillings 
and ———— : T do therefore hereby command you the ſaid con- 
fiable, to apprehend him the ſaid A. O. and bim to convey to 
the ſaid gaol at aforeſaid, and deliver him to the ſaid 
keeper thereof, together with this precept : And I ds hereby com- 
mand you the ſaid keeper of the ſaid gacl, to receive into your 
cuſtody in the ſaid gaol him the ſaid A. O. aid him there ſafely 
to keep for the ſpace of one month, unleſs he ſhall ſooner pay the 
ſaid ſeveral ſums of forty ſhillings and „and alſo the 
coſts, charges, and expences of executing the ſaid conviction. 
Grven under my hand and ſeal, the = day of in 
the year . , | 


The like will do for the ſecond, third, or other ſubſe- 
quent offence, mutati; mutandis. 


E. F. Precept 


Alehouſes. 


E. F. Precept to the high conſtable to iſſue wat- 
rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed ; on 5 & 6 Ea. 6. 
b. 255 2 QF. 2. c. 28. and 26 G. 2.6.31. 


Weſtmorland. 


ſtable of the E Ward within the 


1 Fobn Bowneſs, gentleman, high con- 
ſaid county. 


N purſuance of the flatutes in that caſe made, theſe are to 

Mm require you, on ſight hereof, to iſſue out your warrants to 

all petty conſtables belonging to the ſeveral conſlablewicks within 

your ſaid ward, in the form, or to the effeft hereafter following. 
Given under our hands and ſeals the —— day of ——., 

13 

.. 


Form of the warrant as above directed: 


Weſtmorland, 


Eaſt Ward c To the conſtable o. 


B* virtue of a warrant from his majeſly's juſtices of the 


peace acting within the ſaid ward to me directed, you are 


hereby required to give notice to all licenſed innkeepers and ale- 
houſekeepers within your conſlablewick, and alſo to all perſons 
unlicenſed (ſo far as the ſame ſhall come to your knowledge) who 
do intend to offer themſelves to be licenſed at the next general 
meeting of the ſaid juſtices for that purpoſe, that they do per- 
fonally appear before the ſaid juſtices at on the day 
of September next, at the hour of 


ing; and alſo to give them notice, that every perſon then and 
there to be licenſed, muſt perſonally enter into a recognizance in 
the ſum of 101. together with two ſureties in 5 |. each, or one 
ſurety in 101. that they will nor uſe or ſuffer any unlawful 
games, and that they will keep goed order and rule within their 
reſpective houſes and other places; and if any ſpall be hindred 
by ſickneſs, or other reaſonable cauſe to be allowed by the ſaid 
Juſtices, that he muſt procure two ſureties then and there to be 
bound in like manner in 10 l. each. 


And unto ſuch perſons as have not been licenſed for the year 


preceding, you are further to give notice, that no licence will 


be granted to any of them, unleſs he ſhall alſo, at the ſame time 
and place, produce a certificate under the hands f the mini/ter 


and 


in the forenoon of 
the ſame day, to take or nenew their licences far the year enſu- 
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day of Sept mber in the 


1 


Alehouſes, 


and the major part of the churchardens and overſeers, or elſe 


of three or 2 reputable and ſubſtantial houſeholders of the 


place where he inbabiteth, ſetting forth that he is of good fame, 


and of ſober life and conver ſation. 

And you are to make a return to the ſaid juſtices, at the ſame 
time and place, in writing under your band, containing the names 
of all ſuch perſons as you ſhall have ſummoned ſo to appear before 
them as is aforeſaid, together with their dwelling places, and 
the figns by which their houſes are known. 

Hereof fail not. Given under my hand at Raiſbeck in 
the ſaid county the day of in the year of our 
Lord 


ö John Bowneſs, high conftable. 


G. Licence to keep an alehouſe; on the 5 & 6 


Eg. 6. c. 23. 1 G. 2... 26 6. 2. 
1 


Weſtmorland, XN T a general meeting of his majefly's juſ- 
Eaſt Ward. tices of the peace for the ſaid county, atl- 
ing within the diviſion of the Eaſt Ward »/:reſaid in the county 
aforeſaid, holden at ——— in and for the ſaid diviſion, for li- 
cenfing perſons to keep common inns and alehouſes the 
year of the reign of our ſove- 
reign lird George the third, of Great Britain, France, and 
Ireland, Jing, defender of the faith, and ſo forth, and in the 
year of our lord | 

We his majeſty's juſtices of the peace for the ſaid county, 
whoſe hands and ſeals are hereunto ſet (whereof one is of the 
quorum) aſſembled at the ſaid general meeting, ds allow and 
licence A. B. yeoman, at the ſign o in — within the 
diviſion and county aforeſaid, to keep a common althouſe, or vice 
tualling honſe, and to utter and fell victuals, beer, ale, cyder, 
and other exciſeable liquors, to be drank in the fame houſe where 
in he now dwelleth, and not elſewhere, for one whole year from 
the 29th of this preſent month cf September, and no longer: 
So as the true aſſixe in bread, beer, ale, and other liquors, 
Fereby allowed to be fold, be duly kept ; and no unlawful game 
er games, drunkenneſs, or any other diſorder be ſuffered in his 
houſe, yard, garden, or backſide ; but that good order and rule 
be maintained and kept" ther ein, according to the laws of this 
realm in that behalf made. Given under eur hands and ſeals, 
the day and year firſt above written, 


If he hath not been licenſed the year before, then theſe 
words muſt be inſerted, [A certificate under the hands of 


47 


48 | Alehoules. | 
having been firſi produced tinto us, ſetting forth that 
the ſaid is of goed fame, and of ſober life and conver- 


ſation.) 


But if ſuch perſon hath been licenſed the year before, 
this certificate is not required ; and therefore to inſert the 
ſame in all licences is abſurd; and, if executed by the 
juſtices in ſuch form, muſt be in many inſtances not 
true. 
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H. Recognizance of an alehouſekeeper; on g & 
6 Ed. 6. c. 25. and 26 G. 2. c. 31. 


Weſtmorland. Lit remembred, that on the day Par 
D in the — year of the reign the 
of A. P. of in the county aforeſaid, innkeeper, pro 
and A. S. of ——— yeoman, and B. S. of ——— yeoman, Gil 
perſonally came before us — eſquires, juſtices of the peate flat 
for the faid county, and acknowledged themſelves to owe to our 
ſaid fovereign lord the king, that is to ſay, the ſaid A. P. the 
ſum of 101. and the ſaid A. S. and B. S. the ſum of 51. 
each, of good and lawful money of Great Britain, to be made 
and levied of their goods and chattels, lands and tenemants re- 
fpeftively, to the uſe of our ſaid ſovereign lord the king, his 
heirs and ſucceſſors, if the ſaid A. P. ſhall make default in- 
the condition underwritten. | | 
THE condition of this recognizance is ſuch, that whereas the 
above-bounden A. P. is licenſed to keep a common inn and ale- E F 
houſe for one year from the 29th day of this preſent month of E 
September, in the houſe where he now dwelleth at — A of t 
aforeſaid; if he the ſaid A. P. fhall keep and maintain good 3 coun 
order and rule, and ſball ſuffer no diſorders or _—_— games A year 
fo be uſed in his ſaid houſe, nor in any outhouſe, yard, garden, 3 Was 
or backſide, thereunto belonging, during the ſaid term, then I are 
this recognizance ſhall be void; 4 pear 
Taken and acknowledged the day and - 10 . 
year above written, before us. ved 
5 P. 1 and 
K. P. © 
4 day 0 
N 
2 no 1 
I. Information | 4 
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year — at the pariſh of 


pear before me at 


Alehoules, 


I. Information of drunkenneſs; on the 4F. c. 5, 
and 21. 7: &. 7. 


The information of A. I. of —— in 

the county aforeſaid, yeoman, exhi- 

bited before me J. P. eſquite, one of 

Weſtmorland, 4 his majeſty's juſtices of the peace for 
| the ſaid county, th. day of 

in the year who on his 
{ oath faith, 


HAT A.O. of in the county aforeſaid, labourer, 
on the ——— day of — in the year aforeſaid, at the 
pariſh of in the ſaid county, was drunk ; contrary to 
the flatutes in ſuch caſe made: And thereupon he the ſaid A. I. 
prayeth that he the ſaid A. O. may forfeit the ſum of five 
ſhillings to the uſe of the poor of the ſaid pariſh, as by the ſaid 


liatutes is required. 


A. I. 
Before me 
1 P. 
K. Summons thereupon. 
Weſtmorland, ; To the conſtable of d 


ORASMUCH as the information upon oath hath been 
made before me J. P. eſquire, one of his majeſly's juſtices 
of the peace for the ſaid county, that A. O. of - in the 
county aforeſaid, labourer, on the — day of in the 
in the county aforeſaid, 
was drunk ; contrary to the flatutes in ſuch caſe made: Theſe 
are therefore to require you to ſummon the ſaid A. O. to ap- 
in the ſaid county, on the 
— ay of to anſwer unto the ſaid information, and 
to fhew cauſe why the penalty of five ſhillings ſhould not be le- 
vied n the geods of him the ſaid A. O. for the ſaid offence, 
and be you then there to certify what you ſhall have done in 
the premiſſes. Given under my hand and ſeal, the ——— 
day of — in the year | 


Note, the informer in this caſe may be a witneſs, having 
no ſhare of the penalty. 

And the juſtice may convict on his own view; and then 
the information and ſummons are needleſs, 


You. I. E L. Warrant 
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Aleyoules. 


IL. Warrant to the churchwardens (if they are not 


preſent at the conviction, or the offender makes 
default by not appearing) to receive the penalty 
of drunkenneſs; by the 4 J. c. 5 and 21 7. 


C. 7. 


and * the churchwardens of the pariſh of 
— in the ſaid county. 


ORASMUCH as A. O. sf ——— in the county 
aforeſaid, labourer, is convicted before me J. P. eſquire, 
one of his maje/!y's juſtices of the peace for the ſaid county, for 
that he the ſaid A. O. on the day of in the year 
— = — at the pariſh of in the ſaid county, was drunk, 
contrary to the ſlatutes in ſuch caſe made; whereby he hath 
forfeited the ſum of five ſhillings, to the uſe of the poor of the 
ſaid pariſh; Theſe are therefore to require you to demand and 
receive of and from him the ſaid A. O. the ſaid ſum of five 
ſhillings, to be by you accounted for to the uſe aforeſaid : And 
if he fhall refuſe or neglect to pay the ſame, by the ſpace of one 
week after ſuch demand made; that then you certify to me ſuch 
refuſal and neglect, to the end that ſuch proceedings may be had 
thereupon, as to juſtice doth appertain. Given under my hand 
and ſcat, the day of —— in the year ——. 


M. Warrant to levy the penaity of drunkennefs, 
on non-payment; by 4 7. c. 5. 21 J. c. 7. 


To the conſtable of in the ſaid 


Weſtmorland. 
county, 
HERE AS A. O. / in the pariſh of 
in the county aforeſaid, labourer, was on the 
day of convicted before me one of his majeſiy's 


Juſtices of the peace for the ſaid county, for that he the ſaid 
A. O. was on the day of drunk, at afore- 
faid, in the pariſh and caunty aforeſaid, by which he hath for- 
feited the ſum of 5s. And whereas I the ſaid —— did 
i ue my warrant on the — day of ——— to the church- 
wardens of the pariſh of aforeſaid, to demard and re- 
ceive the ſaid ſum of 5 8. of and from the ſaid A. O. And 
whereas it duly appears to me, as well on the oath of C. W. 
churchwarden of the pariſh of aforeſaid, as otherwiſe, 


that they the ſaid churchwardens did on the — day f 
| demand 
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Alehoules. 


demand the ſaid ſum of 5 s. of and from the ſaid A. O. 
but that he the ſaid A. O. hath neglected is pay the ſame as 
aforeſaid, and that the ſame is not yet paid: Theſe are therefore 
to command you forthwith to levy the ſaid ſum by diſtraining the 
goods of him the ſaid A. O. And if within the ſpace of | ſix] 
days next after ſuch diſtreſs by you taken, the ſaid ſum, toge- 
gether with reaſonable charges for taking and keeping the ſaid 
diſtreſs, ſhall not be paid, that then you do ſell the ſaid goods 
fo by you diſtrained as aforeſaid, and out of the money ariſing 
by ſuch ſale, that you do pay the ſaid ſum of 5 8. to the church- 
wardens of the ſaid pariſh, for the uſe of the poor of the ſaid 
pariſh, rendering to him the ſaid A. O. the overplus upon de- 
mand, the neceſſary charges of taking; keeping, and ſelling the 
ſaid diftreſs, being fir/t deducted. And if the ſaid A. O. be 
not able to pay the faid ſum of 5 s. and ſufficient diſtreſs can- 
not be found whereaf to levy the ſaid ſum, that you certify the 
ſame to me, together with the return of this warrant: Given 


under my hand and ſeal this day of —, 


N. Certificate by the conſtable of want of diſtreſs. 


Weſtmorland, A C. con/lable of in the ſaid county 

e maketh cath this day of- in the 
year before me the juſtice within- mentioned, that he hath 
made diligent ſearch for, but doth not know of, nor can find, 
any goods of the within-mentianed A. O. whereof to levy the 
within ſum of five ſhillings. 


Before me the ſaid 
Juſtice, 


A. C. 


O. Commitment to the ſtocks for drunkenneſs, 
on inability to pay the penalty; on 4 J. c. 3. 
21 F. c. 7. 


Weſtmorland. To the conſtable of 


county. 


in the ſard 


HEREAS A. O. of 
bourer, was en the — day of = convicted 

before me one of his majeſty's juſtites of the peace for the 
aid county, for that he the ſaid A. O. was on the — day 
of — drunk at —— ry aid, in the pariſh of — 
in the ſaid county, whereby he hath: forfeited: the ſum of 5 8. 
K 2 Ant 


in the ſaid county, la- 
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52 Alehouſes. 
And whereas it duly appears to ine, that the ſaid A. O. is net 
able to pay the ſaid ſum of 5 s. Theſe are therefore to require 
you in his majeſty's name, to ſet him the ſaid A. O. in the 
flocks, there to remain for the ſpace of fix hours. Given under 
my hand and ſeal the day of 


Almanacks, See Stämps. 


Annuities. 


Y ſeveral acts, oath of an annuitant's life is to be 

made before a juſtice of the. peace, who ſhall give a 

certificate thereof, in order to intitle ſuch perſon to receive 
his annuity. 


Apothecary. See Phyſicians. 


Appeals. 


HIS word has two ſignifications in law; the one 

is, removing a cauſe from an inferior court or 
judge, to a ſuperior z as from one or more juſtices, to the 
quarter ſeſſions. 

The other kind of appeal (which is the ſubject of this 
title) is a proſecution againſt a ſuppoſed oftender, by the 
party's own private action; proſecuting alſo for the crown, 
in refpect of the offence againſt the publick. 2 Haw. 


I 
In what caſes an 
appeal may be 
brought, 


Appesl, what. I. 


An appeal is brought in three caſes; 1. By a man 
for a wrong to his anceſtor. 2. By a wife for the death 
of her huſband. 3. For wrong done to the appellants 
themſelves, as in the caſe of robbery, rape, or maihem; 
but this laſt is diſuſed, on account of the nicety of the 
pleadings, and the charge of the proſecution; and the me- 
thod of indictment is now generally taken. Med, b. 4. 

8 
eee ee A perſon acquitted on an inditment of murder, ſbal! 
time an appeal 


may be brought, not be ſet at liberty, but ſhall be recommitted, or _ 
2 11 
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Appeals. 
till the year and day be paſt; within which time an appeal 
may be brought. 3 H. 7. c. 1. 


4. It is certain that an appeal may be commenced be- 
fore the ſheriff and coroner, and removed from them into 
the king's bench by certiorari. 2 Haw. 156, 


5. And it ſeems to be holden in Fitzherbert's abridgment, 


53 


Appeal broug ht 
before the ſheriff 
and coroner, 


Before juſtices of 


that juſtices of the peace have power to receive appeals; the peace. 


but there is much greater authority for the contrary opi- 
nion. 2 Haw. 156. 

6. If the perſon appealed ſhall be acquitted, the appellor 
ſhall be impriſoned for a year, and reſtore damazes to the 
party, and be grievouſly fined to the king. 13 Ed. 1. 

That is, if the appeal ſhall appear to the 
court to have been malicious. 2 Haw, 198. 

7. Foraſmuch as an appeal is the ſuit of the party, as 
well as of the king, hence it is that the king cannot par- 
don an offender found guilty upon an appea), as he may 
when found guilty upon an indictment: for in ſuch caſe 


he can only pardon for himſelf, but not for the party. 2, 
Haw. 155. | 


— 


Apples and pears. 


WHEREAS apples and pears are frequently ſold 


by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain ; therefore for the fu- 
ture, the ſaid meaſure ſhall be round, and in diameter 
eighteen inches and an half within the hoop, and <icht 
inches deep; and {o in proportion: And every meature, 
commonly called water-meaſure, by which applies and pears 
are ſold, ſhall be heaped as viually : And whoſoever ſhall 
ſell or buy any apples or pears by any other meaſure, ſhall 
forfeit 10s. half to the informer, and half to the poor, 
on conviction on the oath of one witneſs, before one ju- 
ſtice, (or mayor), to be levied by the petty conſtable by 
warrant of the faid juſtice, by diſtreſs and ſale. 1 Ann, 


But this ſhall not extend to any meaſures ſcaled and al- 
lowed by the fruiterers company in London. / 2. 


Concerning the robbing of orchards, fee title Mood. 


Apprehending offenders. See Atteſt. 
E 2 


2 vyꝛen. 


Perſons acquitted 
on appeal, 


Pardon. 
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In huſbandry. 


In trades in 
toons co porate. 


Concerning the ſettlement of apprentices. 


Appeentices. 


See title 
Poco. 


I. Who may take apprentices. 
J, bo are compellable to be bound apprentices. 
II. Binding. 
IV Binding of poor apprentices. 
V. Money given to bind out poor apprentices. 
VI Binding poor apprentices to the fea ſervice. 
VIT. Differences between the maſter and apprentices, 
VIII. Apprentice ſtealing his maſter's goods. 
FX. Inticing away an apprentice. 
X. Aſſigning apprentices. 
AT. Maſter dying. | 
II. Apprentices ſettling up their trades. 


IJ. Who may take apprentices. 


5 "Hf ERY perſon being an houſholder, and having 
| and uſing half a plough-land in tillage, may take 
an apprettice above the age of ten years, and under 
eighteen, to ſerve in huſbandry till twenty-one at the leaſt, 
or till twenty-four as the parties can agree. 5 El. c. 4. 
. 

2. Every perſon being an hovſholder, and twenty-four 
years old at the leaſt, dwelling in any city or town corpo- 
rate, and exerciſing any art, miſtery, or manual occu- 
pation there, may retain the ſon of any freemart$ not oc- 
cupying huſbandry, nor being a Jabourer, and inhabiting 
in the ſame, or in any other city or town corporate, to 
ſerve and be bound as an apprentice, after the cuſtom and 
order of the city of London, for ſeven years at the leaſt, fo 
as ſuch apprenticeſhip do not expire before the apprentice 
mall be twenty-four years of age. 5 EL c. 4. /. 26. 


But no perſon dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elfe that the father and mother of ſuch 
apprentice ſhall have an eſtate of inheritance or freehold 
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of 40 8. 2 year, to be certified under the hands and ſeals 
of three juſtices where the lands lie, to the mayor of that 
city or town corporate, and to be inrolled among the re- 
cords there. /. 27. 

And the reaſon of this (Mr, Dalton ſays) ſeems to be, 


for that ſuch as are to he bound apprentices in towns cor- 


porate, if their parents be of a competent livelihood, then 
their maſters' ſhall be not only better ſecured, but ſuch 
apprentices alſo in likelihood, ſhall have the better means 
to ſet up their trades after their times expired, And con- 


cerning ſuch whoſe parents have not 408. a year, they are 


fitter to be bound apprentices to hufbandry, and the like, 
in the country. Dalt. e. 58. 


But by reaſon of the great alteration in * value of 


money ſince that time, this proviſion is become of little 
uſe; for an eſtate of 40s. a year then, was equal to more 
than 101, a year now. 

But the citizens of London and Norwich may take and 
have apprentices, as. before this act. /. 40. — 


. Every perſon being an houſholder, and twenty- four In trades in 


years old at the leaſt, and not occupying huſbandry, nor market towns 
Rot Corman, 


being a labourer, dwelling i in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 
pation, may have to apprentice the child or children of 
any other artificer, not occupying huſbandry, nor being a 
labourer, inhabiting in the ſame or any other ſuch market 
town in the ſame ſhire. 5 El. c. 4. /. 28. 

But no perſon dwelling in any ſuch matket town, be- 
ing a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 


he be his ſon, or elſe that his father and mother thall have 


an eſtate of inheritance or freehold of 31. a year, to be 
certified under the hands and ſeals of three juſtices of the 
ſhire where the lands lie, to the head officer of ſuch market 
town where ſuch apprentice ſhal! be taken, there to be in- 


rolled of record. /. 29. 


4. Any perſon uſing the art of a ſmith, wheelwright, Is any place, 


ploughwright, millwright, carpenter, rough maſon, plai- 
{terer, ſawyer, lime-burner, brickmaker, bricklayer, tyler, 
ſlater, helier, tyle-maker, linen-weaver, turner, cooper, 
miller, earthen potter, woollen weaver weaving houſhold 
cloth only, fuller otherwiſe called tucker or walker, burnec 
of oare and woad aſhes, thatcher or ſhingler, whereſoever 
he ſhall dwell, may take the ſon of any perſon as appren- 
tice, albeit hls parents have no land, 5 El. c. 4. J. 30. 
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Number re- 
ſtrained. 


Who ſhall be 
bound, 


Apprentices. 
5. Every owner of a ſhip or veſſel, and every houſholder 


exerciſing the trade of the ſeas by fiſning or otherwiſe, and 
every gunner commonly called a canoneer, and every ſhip- 


wright may take apprentices for ten years or under; and 


every apprentice ſo taken, being above ſeven years of age, 
ſhall be by the ſame covenants bound, ordered and uſed 
to all intents, according to the cuſtom. of London, ſo that 
the covenant. or bond of apprenticeſhip' be made by wri- 
ting indented, and inrolled in the town where tne appren- 
tice ſhall be inhabiting, if it be a town corporate ; if not, 
then in the next town corporate: For ſuch: inrollment 
ſhall be paid not above 12d. 5 El. c. $5. /. 12. 

6. Every perſon that ſhall haye three apprentices in any 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 
lor, or ſhoemaker, ſhall keep one journeyman ; and for 
every other apprentice above three, one other journeyman, 
on pain of 101. half to the king, and half to him that 
ſhall ſue in the ſeſſions or other court of record; or if it 
is in a town corporate, then to be applied as by the char- 
ter. 5 El. c. 4 + 33. 

No hatmaker ſhall have above two apprentices at one 
time, nor thoſe for any leſs term than ſeven years, on 
pain of 51. a month, half to the king, and half to him 
that ſhall ſue in any court of record : But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 
before he be twenty two years of age, 1 J. c. 17. 

% | 
* 4 of ſtuffs in Norfolk and Norwich, that ſhall 
employ two apprentices, ſhall alſo employ two journeymen 
and no maſter ſhall have above two apprentices, or any 
week boy, to weave in the ſaid trade; on pain of 51, a 
month to the king. 13 C 14 C. 2. c. 5. J 18. 


II. he are compellable io be bound apprentices. 


1. If any perſon ſhall be required by any houſholder, 
uſing half a ploughland at leaſt in tillage, to be an ap- 
pentice and to ſerve in huſbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhal] refuſe ſo to 
do, then on complaint of ſuch houſekeeper to one juſtice 


(or head officer) he ſhajl ſend for the perſon refuſing ; and 


if he ſhall think the ſaid perfon meet to ſerve, and ſuch 
perſon refuſe to be bound, he may commit him to ward, 
there to remain until he be contented, ang will be bound, 


5 El. c. 4. J 35. 
2. But 
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2. But no perſon ſhall be bound to enter into any ap- At what age, 


prenticeſhip, other than ſuch as be under the age of twen- 
ty-one years. 5 El. c. 4. J. 46. 


Upon the whole, the aforeſaidò directions about the 
value of the parents eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The reſtrictions were originally intended 
(as appears by the ſtatute, g H. 4. c. 17.) for the encou- 
ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers, in ancient time. And this ſtatute of the 5 Eliz. 


is only a re-enacting, as it were, of former ſtatutes; and 
expreſſeth, that any perſon being an houſholder may take 


apprentice the ſon of any freeman, not occupying huſbandry, 
nor being a labourer. 


ITT. Binding, 


1. One cannot be bound an apprentice without deed. Rinding to be by 


1 Salk. 68. 


2. And by the 5 El. c. 4. it muſt be by deed indented. And indented, 


25. 
£ M. 1 C. 2. Smith and Birch. An action was brought 
againſt the defendant, for enticing away and detaining the 
plaintiff's apprentice, who had agreed by writing to ſerve 
the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began, This indenture, &c. but 
in fact the parchment was not indented, but was a deed 
poll, On exception taken"to the deed, it was inſiſted that 
the young man was not an apprentice, becauſe he was not 
bound by an indenture. An infant can be bound no other 
way than as the ſtatute of 5 El. directs, which is by in- 
denture, and nothing can make this good. The deed 
cannot now be indented, for that would be a forgery. 
Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of ſigning ſuch deed, he cannot be 
accounted his apprentice, and by conſequence no action 
can lie for detaining the apprentice ; neither can the plain- 
tiff prove him to be his ſervant by this deed, for he has 
declared for an apprentice, and muſt prove him ſo to 
be. Therefore the plaintiff was nonſuited. S/. Ca. V. I. 
222. 

But with reſpect to ſettlements, it is enacted by the 31 
G. 2. c. 11. that the apprentice may gain a ſettlement 
unger ſuch writing, alchg' it ſhall not be indented. 


3. And 
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. And an apprentice muſt be retained by the name of 
an 2pprentice expreſly, otherwiſe he is no apprentice, tho” 
he be bound. Dalt. c. 58. 

4. And all indentures, covenants, promiſes, and bar- 
gains, for having or taking apprentices, otherwiſe than 
dy the ſtatute of 5 El. ſhall be clearly void in the law to 
all intents and purpoſes ; and every perſon that ſhall take 
any apprentice ' contrary to the ſaid act, ſhail forfeit 101. 
half to the king, and half to him that ſhall ſue in the ſeſ- 
ſions, or other court of record; or if it is in a town 
corporate, then to the uſe of ſuch town as by the charter. 
5 El. c. 4 J 41. 

5. By * ſeveral ſtamp acts, the binding (except it be 
of pariſh apprentices) ſhall be on a 2s. 64. ſtamp; and 


the ſame ſhall not be given in evidence in any court till 


Additional 
ft2xyy, 


it be ſtamped, and the duties paid. 


6. And by the 8 Ann. c. 9. Beſide the faid ſtamps and 


duties, there ſhall be paid the duty of 6d. for every 208. 


of every ſum of 50 l. or under; andthe duty of 18. for every 


20 8. of every ſum above $01. given with any apprentice ; 
and proportionably for greater or leffer ſums; to be paid 
by the maſter. ſ. 32. 

And where any thing, not being money, fhall be given 
with ſuch apprentice, the duties ſhall be anſwered for the 
value thereof. /. 45. 

But this ſhall not extend to any apprentice, put out at 
the common charge of ” pariſh or townſhip, or out of 
any publick charity. 

And the full ſum al be inſerted in the indenture in 
words at length, and ſhall bear date on the day of the ex- 
ecution thereof ; on pain that the maſter ſhall forfeit 
double, half to the king, and half with full coſts to him 
that ſhall ſue. / 35. 

And no ſuch indenture ſhall be given in evidence in 
any ſuit to be brought by any the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of his know- 
ledge, the ſum therein inſerted was really and truly all that 
was directly or indirectly to be given with ſuch apprentice. 


> | 
The ſaid indentures, within the bills, fhall be brought 
to the head office to be ſtamped with a ſtamp for that pur- 
poſe, and the duties paid within one month after date. 
J. 30. 
And elſewhere ſhall be brought either to the head office 
within the bills, or to a collector of the ſtamp duties out of 


the. 
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the ſaid limits, in two months after dated, and the dutien 
thereupon ſhall be paid, and the indenture ſtamped, if it 
be at the ſaid head office; otherwiſe ſuch collector ſhall 
indorſe on the indenture, a receipt for the duties in words 
at length, and ſubſcribe his name thereto. /. 37. 

And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within ſix months, be brought to the. 
head office to be ſtamped, ſ 38. 

And all ſuch indentures wherein ſhall not be inſerted, the 
full ſum directly or indirectly given, or her upon the du- 
ties ſhall not be paid, or which ſhall not be ſtamped within 
the time limited, ſhall be void, 
court or place, or to any purpoſe whatſoever ; and the 
apprentice ſhall be incapable of,exerciſing the ſaid trade. 


J. 39. 


Moreover, by the 9 Ann. c. 21. If the maſter ſhall ne- 
glect to pay the duties within the time Iimited, he ſhall 
forfeit 501. half to the king, and half with all cofts to him 
who ſhall ſue. /. 66. 

And by the 18 G. 2. c. 22. If he ſha!l neglect to pay 
the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. 7 23, 24. 

But there is generally an indemnifying clauſe in ſome 
act in almoſt every ſeſſion of parliament, for relief of per- 
ſons who have omitted to pay the ſaid duties, or to inſert 
the ſaid ſums in words at length; provided they pay the 
dutics, and tender the indentures to be ſtamped, within a 
time therein limited. 

And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the ſame, and tender the 
indenture to be ſtamped, within two years after the deter- 
mination of the apprenticeſhip, and before ſuit hath been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. /. 5. 

And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand ſigned in the preſence of one witneſs, require 
his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 
two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of his maſter double the ſum contracted 
for in the indenture, and if not paid in three months 
after, may recover the fame by action at law, with full 
coſts. And the apprentice immediately after payment of 
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the ſaid double duties (if his apprenticeſhip ſhall not be 
then expired) and ſignifying by writing under his hand, 
that he deſires to be diſcharged from his apprenticeſhip, 
ſhall be diſcharged accordingly, and ſhall have the ſame 
benefit of the time he hath ſerved as he would have had 
in caſe he had been aſſigned, or turned over to a new ma- 
Ker, / 6, 7. ES; 

And where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſha]l pay 
the double duty at any. time in two years after the end of 
his apprenticeſhip, he may thereupon exerciſe his trade, and 
the. indenture ſhall be valid, and, may be given in evidence, 


J. 8. 


Finally, by the 5 G. 3. c. 46. Every chamberlain and 
other proper officer of every city and corporate town, and 
company, where any clerk or apprentice or ſervant obtains 


his freedom by ſervitude, ſhall enter in a book to be kept 


for that purpoſe, the names of all ſuch clerks, apprentices, 
and ſervants, as ſhall be put out within the juriſdiction of 
ſuch city or town corporate, and alſo the names and places 

f abode of the maſters or miſtreſſes, and the ſums of mo- 
2 [but it is not ſaid, or other things equivalent] given or 
contracted for, and the trade or profeſſion which they are 
to learn; and the date of the indentures : on pain of 201, 
half to the king, and half to him that ſhall ſue in any 
court of record, with full coſts. /. 18, 41. 

And all printed indentures ſhall have the following me- 
morandum printed under the ſame ; viz. © The indenture, 
« covenant, article, or contract muſt bear date the day 
<« it is executed; and what money or other thing is given 
<« or contracted for with the clerk or apprentice, mult be 
« inſerted in words at length; and the duty paid to the 
« ſtamp office, if in London, or within the weekly bills 
« of mortality, within one month after the execution, 
« and if in the country, and out of the ſaid bills of mor- 
<« tality, within two months, to a diſtributor of the ſtamps 
<« or his ſubſtitute ; otherwiſe the indenture will be void, 
© the maſter or miſtreſs forfeit 501. and another pcnalty, 
& and the apprentice be diſabled to follow his trade, or to 
« be made free.” And if any printer, ſtationer, or other 
perſon, ſhall ſell or cauſe to be ſold any ſuch indenture, 
without ſuch memorandum being printed under the ſame ; 
he ſhall forfeit 101. in like manner. /. 19. 

7. It ſeems clearly agreed, that by the common law in- 
fants, or perſons under the age of 21 years, cannot bind 

| | themſelves 
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themſelyes apprentices, in ſuch a manner as to intitle their 
maſters to an action of covenant, or other action, for de- 
parting the ſervice, or other breaches of their indentures: 
which makes it neceſſary, according to the uſual practice, 
to get ſome of their friends to be bound for the faithful 
diſcharge of their offices, according the terms agreed on. 
Bac. Abr. Maſter and ſervant, B. 

But by the of ſtatute of 5 El. c. 4. Foraſmuch as there 
hath been ſome doubt, whether any perſon under 21 years 
of age, and bound to ſerve as an apprentice, in any other 
place than the city of London, ſhall be bound, accepted, 
and taken as an apprentice; it is enacted, that every ſuch 
perſon who ſhall be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording to this ſtatute, albeit he be within the age of 21 
years, ſhall be bound as amply to every intent, as if he 
were of full age at the time of making the indentures. 
hb. 42, 43. 

But this is to be underſtood of a compulſion by the 
means preſcribed by the ſtatute ; for altho' an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 
his trade ; yet neither at the common Jaw, nor by any 
words of this ſtatute, a covenant or obligation of an in- 
fant for his apprenticeſhip ſhall bind him, but if he miſ- 
behave himſelf, the maſter may correct him in his ſervice, 
or complain to a juſtice to have him puniſhed, according 
to the ſtatute, But no remedy lieth againſt an infant up- 
en ſuch covenant, Cro. Car. 179. 

But if his father, or other perſon, doth covenant for 
him; ſuch covenant ſhall bind the father, _ ſuch other 
perſon : : as in the caſe of /'hitley and Loftus, M. 10G. 2. 
In the indenture of apprenticeſhip, the father covenants to 
pay the apprenticeſhip money; the ſon covenants to ac- 
count for his maſter's goods; and in the concluſion, the 
father and ſon each bind themſelves for the true performance 
of all covenants and agreements therein. By the court : 
The end of binding the father was to anſwer wrongs done 
by the ſon, and he muſt anſwer for any ; and the covenant 
that each did bind himſelf muſt be ſo, where the fon is 
bound to perform the thing for which the covenant was 
made; and this clauſe is uſually inſerted, that the cove- 
nants may be taken diftributively, to wit, that each of the 
covenantors ſhould perform his part; and this makes the 
covenant of the ſon bind the father, who covenanted for 
him as well as for himſelf, 8 Mod. 190. = 
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But a covenant between the maſter and a third perſon, 


the infant not being party, maketh not an apprenticeſhip, p 
2 Salk. 479. 0! 
al 
TV. Binding of poor apprentices. h. 
b 
Pewer te bind. 1. The churchwardens and overſeers, or the greater bi 
part of them, by the aſſent of two juſtices (1 © ) may 
bind (A) any ſuch children, whoſe parents they ſhall judge ap 
not able to maintain them, to be apprentices where they th 
ſhall ſee convenient, till ſuch man child ſhall come to the N fic 
age of 24, and ſuch woman child to the age of 21 or mar- | be 
Triage; the ſame to be as effectual to all purpoſes, as if ſuch 4 ap 
chi!d were of full age, and by indenture of covenant bound 3 th 
him or her ſelf. 43 El. c. 2. ſ. 5. I the 
[This power of binding till the age of 24 ſeems eruel, I an 
and liable to many inconveniences: within the bills of 3 the 
mortality, this is reſtricted by the act of 7 G. 3. c. 39. 5 
and it is pity that the proviſion ſhould not be made gene- 5 orc 
ral throughout the kingdom. Which act, reciting that it © the 
often diſturbs the peace of domeſtic life, checks marriage, F the 
and diſcourages induſtry, to place out pariſh boys to the 4 clo 
age of 24 years, therefore enacteth, that it ſFall be law- g the 
ful to bind out boys as well as girls apprentices by the 3 ord 
pariſh officers, and alſo by the governors of the foundling 4 as: 
hoſpital, for the term of 7 years, or till they ſhall attain 2 teri 
their reſpective ages of 21 years, and no longer, | 9 C. 
Power to take. 2. And all perſons, to whom the overſeers ſhall by the 3 
43 El. bind any children apprentices, may take and keep 3 
them as apprentices. 21 F. c. 28. 3 C. c. 4. /. 22. 3 
Todenture to be 3. By the ſeveral ſtamp acts, the indenture muſt be on 3 
_—_— a ſixpenny ſtamped piece of paper or parchment ; but is Z con 
exempted from the additional ſtamps and duties for money 5 be e 
given, with the apprentice. * by 
Perſons refuſing 4. And where any poor child ſhall be appointed to be 3 and 
2 8 bound apprentice by the 43 El. the perſon to whom he is $ niſte 
appointed to be bound, ſhall receive and provide for him, 8 part 
and alſo execute the other part of the indentures; and it ES ſuch 
he ſhall refuſe ſo to do, oath being thereof made by one E ſhall 
of the churchwardens or overſcers, before two juſtices, he 3 ing! 
ſhall forfeit 101. by diſtreſs and ſale, by warrant (B) of W him 
ſuch juſtices, to the uſe of the poor of the pariſh or place & A 
where the offence was committed; ſavitig always to the 5 boun 
perſon to whom any poor child ſhall be appointed to be = ſuch 
bound apprentice, if he ſhall think himſelf agg1ieved there- A act ii 
by, his appeal to the next ſeſſions, Whole order therein F to rej 
mall be nal. 8 9 . c. 30. J. 5. = there 
And 
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And as the churchwardens and overſeers have power to 
place out poor children, therefore they are proper judges 
of perſons who are fit to be their maſters; and thoſe are, 
all perſons, who by their profeſſion or manner of living, 
have occaſion to keep ſervants; but the ſame are to be ap- 
proved of by the juſtices, and if ſuch maſter is diſſatisfied, 
he may appeal to the ſeſſions. Dalt. c. 58. 

T. 13 V. Minchamp's caſe, Two juſtices bound an 
apprentice to a merchant : He appealed to the ſeſſions, and 
the order was diſcharged, And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions ; 
becauſe the act having made perſons compellable to take 
apprentices, and given an appeal to the ſeſſions, it was in 
the diſcretion of the juſtices at ſeſſions to determine, whe- 
ther it was or was not. fitting to put an apprentice upon 
any one; and therefore the court would not diſturb what 
the ſeſſions had done, but confirmed the order. 2 Salk. 491. 

E. 13 Ann. Q, and Mag aff, It was moved to quaſh an 
order to compel a perſon to take an apptentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, ſhall give his apprentice two ſuits of 


cloaths. Upon debate, the court held this to be ill; for 


the juſtices during the term of his apprenticeſhip cannot 
order him wages, they muſt only order him a maintenance 
as an apprentice, and cannot orger him any thing after the 


term is ended. So the order was quaſhed. Felzy 205. Sef}. 
C. V. 1. 48. 


V. Money given to bind out poor apprentices. 


By the 7 J. c. 3. All money given by any perſon to be 
continually employed forthe binding out apprentices, ſhall 
be employed in manner following, unleſs otherwile ordered 
by the givers; viz, All corporations of cities, boroughs, 
and towns corporate, and in places not corporate, the mi- 
niſter, conftables, churchwardens, overſeers, or the moſt 
part of them, ſhall have the nomination and placing of 
ſuch apprentices, and ordering of ſuch money ; and if the 
{hall not employ the ſame accordingly, every perſon offend- 
ing ſhall forfeit ZI. 6s. 8 d. half to the poor, and half to 
him that ſhall ſue. /. 2. 

And the maſter that ſhall receive the money, ſhall be 
bound with one or two ſureties in double the ſum, unto 
ſuch corporation, or to the other perſons appointed by this 
act in places not corporate, to take care of it, on condition 
to repay it at the end of ſeven years, or within three months 
thereof; and if the apprentice ſnall happen to die within 
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the ſeven years, then within one year after ſuch death, and 
if the maſter ſhall die, then within one year after ſuch 
* maſter's death. / 3. 

And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and if 


there are not then fit perſons to be bound apprentices, with- 


in the places where the money is given to be employed, it 
ſhall be diſpoſed of for binding ſome of the pooreſt chil- 
dren of any adjoining pariſh. /. 4. 

And choice ſhall always be made of the pooreſt children; 


and no ſuch apprentice ſhall be above 15 years of age 


Who may be 
bound. 


Who ſhall take, 


when bound. /. 5. 

And the ſaid perſons, in places not corporate, ſhall yearly 
within a month after Eaſter, account to their ſucceſſors 
before two juſtices dwelling in or next to the place. /. 6. 

And if any of the truſtees ſhall break their truſt, or 
commit any offence for which no penalty is given by this 
act; any perſon may petition the lord chancellor, who 
may iſſue a commiſſion to hear and determine the ſame, 
and may levy the money miſemployed upon ſuch defaulters, 
or otherwiſe upon ſuch able inhabitants of the place, as 
they ſhall think fitteſt ; and perſons aggrieved may appeal 
to the lord chancellor. /. 7. 


VI. Binding poor apprentices to the ſea- ſervice. 


1. It ſhall be lawful for two juſtices, and for the head 
officers in corporations, -and for the churchwardens and 
_ overſeers of the ſeveral pariſhes or townſhips, with the 
conſent of ſuch juſtices or head officers, to bind and put 
out any boy of the age of ten years or upwards, or who 
ſhall be chargeable, or whoſe parents ſhall be chargeable, 
or who ſhall beg for alms, to be an apprentice to the ſea- 
ſervice, to any ſubject being maſter or owner of any ſhip 
or veſſel, until he ſhall attain the age of 21 years. 2 & 
3 Ann. c. G. ſ. 1. 

And every perſon to whom any poor pariſh boy ſhall be 
put apprentice by the 43 El. may, with the conſent of two 
Juſtices dwelling near the pariſh where ſuch poor boy was 
bound, or with the like conſent of the chief officer in a 


corporation, at the requeſt of the maſter, his executors, 


adminiſtrators or aſſigns, by indenture aſſign over ſuch 
poor boy apprentice, to any "maſter or owner of a ſhip or 
veſſel, uſing the ſea ſervice, during the remaining time of 
his apprenticeſhip. J. 6. 

2. And every maſter or owner of a ſhip, from 30 to 50 


ton burden, ſhall be obliged to take one ſuch apprentice, 
and 
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and one more for the next 50 ton, and one more for every 
hundred ton ſach ſhip ſhall exceed the burden of an hun- 
dred ton; on pain of forfeiting 101. to the poor of the pa- 
riſh from whence ſuch boy was bound. /. 8. 

But no maſter ſhall be obliged to take any ſuch appren- 
tice, under 13 years of age, or who ſhall not appcar to be 
fitly qualified both as to health and ſtrength of body for 
that ſervice. 4 An. c. 19. /. 16. 

3. The boy's age ſhall be inſerted in the indenture, be- Age to be in- 
ing truly taken from a copy of the entry in the regiſter- ſerted in the in- 
book (where it can be had), which copy ſhall be given and vie 
atteſted by the miniſter without fee: And where no ſuch 
entry can be found, two ſuch juſtices, and ſuch head offi- 
cers, ſhall as fully as they can inform themſelves of ſuch 
boy's age, and from ſuch information ſhall inſert the ſame 
in the indentures. 2& 3 An. c. 6. /. 1. 

4. And the churchwardens and overſeers ſhall pay down What money 
to the maſter, at the time of the binding, the ſum of 50s, _ be given 
for cloathing and bedding; and the charges by this act ap- —_ 
pointed ſhall be allowed on their accounts. 2& 3 An. 

. | 
. church wardens and overſeers ſhall ſend the in- Indentures to bg 


dentures to the collector of the cuſtoms at the port where- reziftered, 


unto the maſter belongeth; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture 
of the regiſtry thereof, ſubſcribed by him, without fee. 
And if he ſhall neglect or refuſe to enter ſuch indentures, 
and indorſe the ſame, or make falſe entries, he ſhall forfeit 
51. to the poor of the pariſh from whence ſuch boy was 
bound. 2 & 3 An. c. 6. /. 5. 

6. Such apprentice thall be conveyed to the port to Apprentice how 
which his maſter belongeth, by the churchwardens and conveyed to the 
overſeers, or their agents; and the charges whereof ſhall Pert. 
be paid as by the vagrant act of 11 & 12 W. 2& 3 An. 

c. 6. /. 10. 

Tuat is to ſay, out of the gaol and marſhalſea money; 
which by the 12 G. 2. c. 29. is directed to be paid out of 
the general county rate. 

7. The counter part of the indenture ſhall be fealed Counterpart to 
and exccuted by the maſter, and atteſted by the collector of Weihen executed, 
the port, and the conſtable or other officer who carries the 
apprentice; which officer ſhall tran{mit ſuch counterpart to 
the churchwardens and overſeers of the place from whence 
the apprentice was bound, 2& 3 An. c. 6. , 11. 

8. And the collector or his deputy ſhall tranſmit a cer- ; 
tificate under his hand, to the 8 of the ad- e 
miralty, containing the name and age of ſuch apprentice, 
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and to what ſhip he belongs; and on receipt of ſuch certl. 


ficate, a protection {hall be made and given gratis to ſuch 


apprentice, till he attain the age ot 18 years. 2 & 2 An. 
"IM ay ye 

Alto every perſon who ſhall voluntarily bind himſelf 
apprentice to the ſea-ſervice, ſhall not be impreſſed for 
three years from the dace of his indentures z which in— 
dentures ſhall be regiſtred, and certificates thereof given 
and tranſmitted by the collector as aforeſaid; on receipt 
of which certificates, ptotections ſhall be made and given 
for the firſt three years, without fee. id. .. 15. 

Bur by 4 An. c. 19. No perſon of the age of 18 years 


Nall have a = protection from being im preſſed, who ſhall 


have been in any fea ſervice, before he bound himſelf ap- 
prentice. /. 17. 

But every pe rſon not having before uſed the fea, who 
ſnall bind himſelf apprentice to ſerve at ſea, ſhal! be ex- 
empted trom being impretled for three years : and the com- 
miſfioiers of the admiralty, on due proof of the circum- 
ſtances, ſhall grant a protection accordingiy, without fee. 
1. 

. When eb pariſh or voluntary apprentice ſhall be im- 
p-eited, or voluntarily enter into the king's fervice, the 
oner or er 3 executors, admin iſtrators, or affigns, 
{hail be intitled to able ſeamens wages, for ſuch ot the ap- 
prentices, as mal upon due examination be found quali- 
hed for th e ſame, notwithltandin 5 en indentures of ap- 
prenticeſhip.' 2 & 3 Vn. c. 6. /. 

10. Such poor boys bound out, or + alk gned over, to the 
* fea ſervice, until they ſhall attain to the age of 18 years, 
{ſhall be exempted —_ the payment of 6d. a month to 
Greenwich hoſpital. & 23... . 6. 

11. Every maſter fo obliged to take ſuch apprentice, 
ſhall after his arrival into any port aforeſaid, and before 
he clezrs out of ſuch port, give an account in writing an- 
der his hand, to the colle&or, containing the names and 


number of ſuch apprentices as are there remaining in "js 
tervice, 269-3 $5 „ . 9. 


12. And every cuſtom-houſe officer ſhall inſert at the 
bottom of their coquets, the number of men and boys on 
board the reſpective ſhips at their going out, deſcribing the 
apprentices by their names, ages, and dates: of their inden- 
tures, for which no fee ſhall be taken. 2& 3 An. c. 6. / 14 

13. And the collector in the port {hall keep a EY 
containing the number and burden of all ſhips belonging 
to the port, t thn te with the maſters or owners names, 
and alto the names of all ſuch apprentices in ſuch 35 4 

an 
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and from what pariſhes and places they were ſent ; and 
ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeſſions, or to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required fo to do; and every collector refuſing or 
neglecting to ſend ſuch copy, ſhall forfeit 5 1. to the poor 
of the pariſh from whence ſuch boy was bound, 2 & 3 


An. c. 6. . 13. 


14. Iwo juſtices near the port, and mayors of towns pig rences be- 
corporate, in or near adjoining to ſuch port to which ſuch 1ween ſuch mu- 


ſip or veſſel ſhall at any time arrive, may determine all te dd ap- 


complaints of ill uſage from the maſter to ſuch apprentice, 


entices 30 


and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to the ſea ſervice, and make ſuch order therein 


as they are now enabled by law to do, in other cafes be- 


tween m:ſters and apprentices. 2 & 3 An. c. 6. /. 12. 


15. All the penalties aforeſaid ſhall, by warrant of two penatties, 


juſtices of the county, city, or town corporate, be levied 
by diſtreſs and ſale. 2 & 3 An. c. 6. ſ. 18. 


16. If any maſter, who hath been obliged to take ſuch Maſter dying, 
pariſh boy an apprentice, ſhall die, during the term ; his 
widow, or his executor or adminiſtrator, may aſſign over 


ſuch apprentice to any other maſter who hath not his com- 
plement of apprentices. 4 An. c. 19. / 16. 


Note, By the 2 G. 3. c. 15. Maſters, apprentices, ma- 
riners, and others employed in fiſhing-vellcls upon the 
coaſts, are exempted, during ſuch their employ ment, from 


being impreſſed. /. 22, 23, 24, 25. 


VII. Differences between the maſter and apprentice. 


The maſter is allowed by Jaw with moderation to 
chaftiſ: his apprentice. Dalit. c. 58. 

2. An apprentice being by deed, .connot be diſcharged *'© 
but by d.ed : but the ma: ter and apprentice may, by agree- 
ment between themſclves, leave ach other; and if ſo, 
then the maſter may give leave under his hand for the ap- 
prentice to depart ; and then one juſtice out of ſeſſionꝭ may 
diſcgarge him, allowing the cauic of his departure. Dat, 
C. 58. 6 Mad. 182. 

Eut if the maſter and his apprentice cannot agree, they 
may proc ed in one of theſe two Ways; cither upon the 
ſtatute of the 5 El. c. 4. or upon the ſtatute of 20 6. 2 


c. 19. 
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Apprentices. 
3. By the 5 El. c. 4. If any ſuch maſter ſhall miſuſe or 


juſt cauſe to complain, or the apprentice do net his duty to his 
maſter, then the ſaid maſler or apprentice being grieved, and 
having cauſe to complain, ſhall repair unto one juſtice (C D) 
of the county, or to the mayor or other head officer of the city, 
town corporate, or market-toawn, or other place where the maſter 
dwelleth ; who fhall by hrs wiſdom and diſcretion take ſuch order 
and direction between the maſter and his apprentice as the equity 
of the cauſe ſhall require ; and if for want of good conformity in 
the maſter, the ſaid juſtice (or head Acer ) cannot compound 
and agree the matter, he ſhall take bond of the faid maſter to ap- 
pear at the next jeff: Ins; and on his appearance, and hearing 
of the matter there, if it be thought meet io diſcharge the ſaid 
apprentice, then the juſtices, or four of them at the leaſt (1 Q.) 
or the ſaid mayor or other bead officer, with the conſent of three 
other of tis brethren, or men of beſt reputation in ſuch city, 
t:wn corporate, or market-town, ſhall have power, in writing 
(E) under their hands and ſeals, to pronounce and declare, that 
they have diſcharged the fard a pprentice of his apprenticehood, 
ve the cauſe tl hereof: And the faid writing, being inrolled by 
the clerk of the peace, or txwn-clerk, amongſt the records, ſhall 
be a ſuſnuent diſcharg ge for the apprentice againſt his maſter, his 
executors and adminiſii ators. And if the default ſhall be found 
to be in the re entice, then the ſaid juſtice, or the » faid mayor 
er other head officer, with the affiflance afor eſaid, ſhall cauſe 
ſuch due correction and puniſhment to be adiminiſired unto him, 
as by their wiſdom and dijcrettons ſpall be thought meet. ſ. 35. 

If any ſuch maſter] That is, any ſuch mafter as is before 
mentioned in this ſtatute, in the trades therein ſpecified; 
and the former reſolutions conſined the ſenſe of the ſtatute 
to ſuch trades only, but the later adjudications ſeem to ex- 
tend the equity thereof to other trades not mentioned in 
the ſtatute; as in the following inſtances: 

41. 7 V. A. and Gately, On a certiorari it was moved 
to quaſh an order of ſeſſions, for the diſcharge of one Ed- 
ward Green from his apprenticeſhip to the defendant Gateh. 
The fact was, thai Gatley was a mountebank, and being 
at a place in Torifprre, where he kept a publick ſtage, 
Green was by indenture bound apprentice to him in this 
manner, viz. to Robert Gately, ſurgeon, to learn the trade 
he now uſeth ; and immediately he went upon the ſtage, 
and ever fince continued in the employ. After which, 
being with his maſter Gately, in iddleſex, he complained 
to t he juſtices, that his maſter did not teach him the trade. 
Upon which they diſcharged him, This being done, 
Green ſet up the trade of mountebank himſelf, It was 
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moved to quaſh the order, the juſtices being willing, be- 
cauſe they were impoſed upon. And the exception was, 
that the ſtatute of the 5 El. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is 
mentioned: And tho' a ſurgeon may be a trade within the 
ſtatute, which a man cannot exerciſe without ſerving an 
apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
neral ; yet this part of the ſtatute, relating to the diſc! arge 
of apprentices, extends only to trades there mentioned. 
By the court; The clauſe relating to the diſcharge of ap- 
prentices 1s general, and goes to all manner of apprentices, 
even to thoſe of merchants; but afterwards the court were 
of opinion, that the power of diſcharging reaches only to 
the trades mentioned in the ſtatute, among which a ſur- 
geon is not mentioned; for that, tho? as to the ſerving 
ſeven years apprenticeſhip, a ſervant comes under the ge- 


neral term of arts and miſteries, yet the power of diſchar- 


ing reaches only to the trades particularly mentioned, 


2 Salk. 1. 2 


And M. 12 An. Q, and Furneſe. It was held, that the 
ſtatute extends only to the trades therein mentions ed; and 
therefore not to a glaſs bottle maker. Caf. of S. 29. 

On the other hand, in the caſe of X. and Collingl urn 
M. 12 G. Exception was taken to an order of een 
that the juſtices could not diſcharge the apprentice, de⸗ 
cauſe the trade to which he was bound: iz. A glazier, 
was not within the ſtatute: But not mes; for thou: 2h 
formerly it was held, that the trade ought tO he a trade 
within the ſtatute, yet the Jater reſolutions 
otherwiſe. L. Raym. 1410. Str. 663. 

Shall miſuſe or evil intreat His apprentice] An apprentice 
to a ſurgeon was ſent by his maſter to the E Indies : Tt 
was adjudged, that the maſter cannot compel his apprentice 
to go bey ond the ſca, except the maſter go with him; but 
he! may ſend him to any part of England. 13 Ja. Ceventiy 
and Vindall. Brownl. 67. 

But otherwiſe, if it be expreſly agreed, or the nature of 
the apprenticeſhip doth import it; as if the malter be a 
merchant adventurer, or ſailor. Hob. 134. 

Evil intreat] E. 8 G. 2. K. and Kaſman. An apprentice 
was diſcharged, the maſter having %% bim unkindly, and te- 
fuling to provide for and « entertain him: But | Iy the court, 
this is not a good ground for the diſcharge: for there iS 4 
power to oblige the maſter to receive and entertain the ap- 
prentice, and uſ:ng bim unk.ndly is too looſe, Cer, 1014. 
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Or the apprentice do not his duty to his maſter] T. 4 G. K. 
and inhabitants of Hales Owen. An order reciting that 
Fojeph I ggen was bound out by indenture, as the ſtatute 
requires, to 7ohn Parks, and being lame, and having the 
kiny's evil, and in the opinion of turgeons incurable ; there- 
fore the juſtice diſcharge the maſter from his apprentice, 
It was moved to confirm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
ſervice of his apprentice. But it was anſwered, that the 
Natute only impowers the juſtices to diſcharge for miſbeha- 
viour, and not for ſickneſs. And quaſhed by the court; for 
the maſter takes the apprentice for better and worſe, and is 
to provide for him in ſickneſs and in health. Str. 9g. 

Shall repair unto one jujtice] Upon an order made at the 
ſeſſions to diſci.arge an 8 it did not appear, that 
he applicd himfc If to a juſtice firſt. And Holt Ch. J. was 
of opinion, that the juff. ce hath power to make an order, 
and if obeyed by the maſte r, then the ſeſſions can have no 
power; if diſobey ed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have 
no power 6.herwiſe, 1 Salk, 67. 

T. 13 V. K. and John. Exception was taken to 
an order for diſcharging an :pprentice, that the complaint 
was mage originally at feffions, without any previous ap- 
plication to a fingle juſtice out of ſeſſions: Holt Ch. J. de- 

livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſſary; but at- 
ter ſo ma ny orders affirmed in this court, which have been 
otherwiſe, it is too late to unſettle that now. 1 Salk. 68. 

So alſo in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, — It hath been ſo often reſolved, that the ſeſ- 
ſions hath an original juriſdiction, that we will not ſuffer 
it now to be made a queſtion, 3 it might be doubtful 
upon the ſtatute itſelf. Str. 14. 

And, T. 12G. K. and A The court agreed, that 
it is a point not now to be diſpute -d, that the {ciions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 
And by lord Hardwicke Ch. J. in che caſe of K. & Eaſman, 
E. 8 6.2 2. I his determination is right; for the applica- 
tion which the act directs to be made to a private juſtice, 
ſeems to mean only to arbitrate and accommodate the diſ- 
pute. The ſtatute ys, if he cannot compound the matter, 
he is to take bond for the parties appearance at the ſeſſions, 
ſo that they are not to take it by appeal. Caſes in the time 
of to rd Hardiwicke. 101. 
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Or to the mayor or «ther head „ fer? AT. 12 G. K. and 


Collingburne. An order of ſeſſions was made at Hie, 


- 


Hall, "for the diſcharge of an apprentice to a freeman of 


the city of London, ard hes was bound and inrolled 6 ere. 
And the order being removed into the king's bench, the 
queſtion was, whether the court of ſeſſions at Hicks“ t 
hath any juriſdiction to diſcharge an apprentice fo.a froe- 
man of London (eſpecially as there is a ſaving in the act, 
= Sa cuſtom of the city of London); or whether he 


* 


* 


ght not to be diſcharged by * er court only. It 
_- ' ny that the apprent tice lived with his maſter out of 
the city of London, and within the juriſdiction of the jut- 
tices of Midaliſex. To this exce Ps it was atiſwe! ed, 
that the ſtatute doth not regard where the binding or in- 
rolling is, but gives. the "riſdiction exprefly to the jut- 
tices where the maſter lives; an if this did not blobs 
to the } juſtices of MHidlalelſex, where the maler lives, there 
would be a failure of pared for neither the chamber- 
Jain, nor any other city magiſtra e, have power to com- 
pel the maſter's appearance beſote them. The court af. 
firmed the order of diſcharge, and ſaid they would not 
take away the juri{diction of the mayor's court, but only 
give a concurrent juriſdiction to the Juſtic ces for the coun- 
ty. And it would be very inconvenient, to have appren- 
tices to a freeman of London, who are bound there, and 
who live in diſtant counties, obliged to come vp to the 


— 
mayor's court to get chemſelves diſcharged: And che 
words of the ſtatute are very plain; for they g ive the ju— 


riſdiction to the juſtices where the maſter dweileth, 927 . 
063. 

On his appearance] E. 13 U. Dittzi's caſe, It was moved 
to quath an order made tor the diicharge of an 2/1rentice, 
The queſtion aroſe upon the clauſe of the frarute, whicly 
directs, that upon appearance of the maſter, the 2 pprentice 
may be diſcharged * four juſtices, after oe juftice out 
of ſeſſions h: th endeavourd to compoſe the matter in dif- 
ference. And in this caſe it was ob jecte d, that Diitos the 
maſter was bound over to appear, and did not; and the 
juſtices have but a limited juriſdichion, and it is expreſly 
directed by the act, that the diteba arge is to be made on 
the appearance of the maſter; beſides „ther re 1s another re- 
medy, to proceed on the recognizance which 1s forteited 
by not appearing, By che court; The at muſt have a 
reaſonable conſtruction, ſo as not to permit tae ANTE 
to take advantage of his own obſtinacy; and 1 it won Id be 
very hard, that ſuppoſi ing the maſter is ad 
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runs away, the apprentice ſhall never be diſcharged 
2 Salk. 490. 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 
ing an apprentice was quaſhed, becauſe it did not ſet 
forth, that the maſter was ſummoned, or did appear, 
Str. 143 

So alſo, E. 8 G. 2. K. and Eaſman. The order was 
quaſhed, becauſe it did not appear that the maſter was pre- 
ſent or ſummoned, which it is plain the act intended he 
ſhould be. Str. 1013. 

Inrolled by the clerk of the peace] T. 4 G. X. and inha- 
bitants of Hales Owen. The order of diſcharge was not 
inrolled; and by the court for that reaſon held ill. 
Str. 99. h 

Shall be, a ſufficient diſcharge for the apprentice againſt his 
maſter] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage; ſo alſo they may diſcharge 
the maſter from the apprentice for evil and diſorderly beha- 
viour. Read. Appr. | 

Diſcharge] T. 13 W. K. and Jobnſon. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 
And Holt Ch. J. ſaid he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to diſ- 
charge. 1 Salk. 68. 

But in the caſe of K. and Vandeleer, M. 4 G. The juſ- 
tices at the ſeſſions did order an apprentice to be diſcharg- 
ed, and that the maſter having received 5 J. with him, 
ſhould refund 31. as a further proviſion for him. This 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority to 
order any money to be returned. By the court; It is very 
hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged : It will be an encouragement to maſters to treat 
their apprentices ill; but the ſtatute being ſilent, the order 

muſt be quaſhed. Str. 69 

Nevertheleſs, this doCtrine of refunding ſeemeth now 
to be eſtabliſhed, as founded on great reaſon, tho* not 
expreſly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 
ſon, it is but juſtice the maſter ſhould return pgrt of the 
money he has received with his apprentice, to place him 
out with a new maſter, 2 Bac. Abr. Maſter and ſer- 
vant. | 

And 
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And in the caſe of K. and Amies, T. 7 G. 2. it was held, 
that an order of the maſter to return money is good, tho 
it is not averred that he had any with the apprentice; for 
the order being to return money is a neceſſary proof of the 
receipt of it; and the juſtices in their orders are not obliged 
to ſet forth all the ſteps they take in their proceedings, 
there being nothing in the act which makes it neceſſary; 
and there isa known and eſtabliſhed diſtinCtion between or- 
ders and convictions. id. 

In the chancery, Jan. 22, 1745. Ex parte Sandby. The 
petitioner, on the tenth of January 1744, was put ap- 
prentice to Yard, a bookſeller at Vor, and the ſum of 
801. was given with him as an apprentice for 7 years. 
In July following, a commiſſion of bankruptcy was taken 
out againſt Ward; and being declared a bankrupt, aſ- 
ſignees were choſen, who ſell off the bankrupt's effects, and 
he is now the ſuperviſor of the preſs to the purch ſer, 
and become incapable of performing his part of the con- 
tract, nor is the petitioner able to raiſe any money to put 
him out an apprentice to another maſter, and the com- 
miſſion being a recent one, probably no dividend may be 
made in a year, or a year and a half; ſo that all this time 
will be loſt to the petitioner. Upon theſe circumſtances, 
the petitioner prayed, that on deducting 101. out of the 
801. for his board with the bankrupt during the ſix months 
he lived with him, the aſſignees might be ordered to pay 
him the ſum of 70 l. out of the effects of the bankrupt 
already come to their hands, and not oblige him to prove 
it as a debt under the commiſſion, The Lord chancellor 
Hardwicke was at firſt doubtful, and ſeemed inclined to 
grant the petition, but on ordering ſearch to be made for 
precedents, and ſeveral being produced wherein it was di- 
rected that apprentices ſhould come in as creditors only, 
after deducting for the time they lived with the bankrupt, 
upon the remaining ſum ; it was ordered accordingly in 
this caſe, and that the petitioner ſhould be admitted a ere- 
ditor for 70 l. only. 1 Atiyns 149. 

Shall cauſe due correction and puniſhment to be adminiſtred] 
This being left indefinite, it ſeemeth moſt appoſite, that 
the juſtice commit the apprentice to the houſe of correction 
for a time, to be kept to hard labour, or otherwiſe cor- 

cted as the nature of the offence may require, 

4. By the 20 G. 2. c. 19. On complaint (F) unto two juſ- 
tices, by any pariſh apprentice, or other apprentice upon whoſe 
binding out no larger a ſum than 51, was paid, concerning any 
miſuſage, refuſal of neceſſary proviſion, cruelty, or other ill 
treatment, 
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treatment they may ſummon (G) the maſler or miſtreſi, to ap- 
pear before them at a reaſonable time to be named m ſuch ſum- 
mont; and on proof upon oath of the truth of the ſaid complæint 
( whether the maſler or miſtreſs be preſent or nat, if ſervice of 
the ſummons be alſo upon oath proved) the ſaid juſtices may di 
charge (H) the apprentice by warrant or certificate under their 
hands and ſeals, for which warrant or certificate no fee ſhell be 
Paid. f. 5 

And ſuch juſtices on complaint (1 K) on oath by any mufter 
or miſtreſs, againſt any ſuch apprentice, concerning any miſde- 
meanor, miſcarriage, or ill behaviour, may hear and deter- 
mine the ſame, and puniſh the offender, by commitment (L) to 
the . houſe of correction, there to remain and be corrected, and 
held to hard labour for a reaſenable time, not exceeding one 
kalendar month, or otherwiſe by diſcharging ( M ) fuch appren- 
. 

Perſons aggrieved by any determination, order or war- 
rant of ſuch juſtices (except any order of commitment) 
may appeal to the next ſeſſions, who may award coſts to 
either party not exceeding 40s, to be levied by diſtreſs and 
. 

And no certiorari ſhall iſſue to remove any the ſaid pro- 
ceedings. /. 6. 

5. If any apprentice of huſhandry, or of any art or oc- 
cupation aforeſaid, ſhall flee into any other ſhire, the juſ- 
tices, mayors, or other head officers being juſtices, may 
iſſue writs of capias to the ſheriffs of the counties or other 
head officers of the places whither he ſhall fo flee, to take 
his body, returnable before them at what time ſhall pleaſe 
them; ſo that if he come by ſuch proceſs, he may be put 
in priſon, till he find ſufficient ſurety well and honeſtly to 
ſerve his maſter. 5 El. c. 4. , 47. 

And by the 24 G. 2. c. 55. If ajuſtice ſhall iſſue a war- 
rant azainft ſuch perſon, and he ſhall eſcape into another 
ſhire; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtice in ſuch other ſhire, may arreſt 
him there, and carry him before a juſtice in ſuch other ſhire, 
if the offence is bailable, to find bail, or elſe ſhall carry him 
back before a juſtice in the ſhire from whence the warrant 
did firſt iſſue. 

6. By the 6 G. 3. c. 25. If any apprentice ſhall abſent 
himſelf from his maſter's ſervice, before the tem of his ap- 
prenticeſhip ſhall be expired; he ſhall, at any time there- 
aſter, whenever he ſhall be found ( ſo it be within 7 years 
after the expiration of his term), be compelled to ſerve his 
ſaid maſter, for ſo long time as he ſhall have abſented * 
elf; 
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ſelf; unlefs he ſhall make ſatisfaction to his maſter for the 
loſs he ſhall have ſuſtained by ſuch abſence : And if he ſhall 
refuſe ſo to ſerve, or to mike ſatisfaction, the maſter may 
complain upon oath to one juſtice where he (that is, where 
the ſaid apprentice, as it ſcemetb) ſnall refide 3; who ſhall iſ- 
ſue his warrant for apprehending ſuch apprentice. And ſuch 
juſtice, on hearing the complaint, may determine what ſa- 
tisfaCtion ſhall be made to ſuch maſter by the apprentice. 
And if the ſaid apprentice ſhall not give ſecurity to make 
ſatisfaction according to ſuch determination; ſuch Juſtice 
may commit him to the houle of correction for any time 
not exceeding 3 months. 

Perſo::s aggrieved by ſuch determination, order, or war- 
rant of the juſtice (except any orcer of commitment), may 
appeal to the next ſeſſions, giving b days notice to the juſ- 
tice and to the parties, and entering into recognizance, 
within 3 days after ſuch notice, before a juſtice, with lauf 
ficient ſurety, to try the appeal at, and abide the order or 
judgment of, and pay ſuch coſts as ſhall be awarded by the 
juſtices at ſuch ſeſſions: Which ſaid juſtices, at their ſaid 
ſeſſrons, on proof of ſuch notice given, and of entering in- 
to ſuch recognizance, ſhall hear and determine the appeal 
and give ſuch relief and coſts to either party, as they ſhall 
judge reaſonable. And their determination ſhall be final 
and concluſive to all parties concerned. 

Provided, that nothing herein ſhall extend to the 
neries in Devon or Cornwall ; or to impcach or eſſen the 
juriſdicton of che chamberlain ot London, or of any other 
court within the ſaid city, touching apprentices; nor to 
any apprentice, wholc maſter mall have received with him 
the ſum of 10 l. 


VIII. Apprentice ſtealing bis maſter*s goods. 


By the 21 H. 8. c. 7. Servants going away with thei eir 
maſter's goods, with intent to ſteal them, ſhall be evilty of 
felony ; but not to exten d to apprentices. 

And by 12 An. fl, 1.c. 7. Perſons ſtealing to the value 
of 40s. beipg in duell ins houſe or outhouſe thereto be- 
lenging, tho” ſuch houſe be not broken, and tho? no per- 
ſon be therein, are excluded from the benefi of clergy. 
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IX. Inticing away an apprentice, 


The inticing of an apprentice to depart from his maſter, 
is not an offence of a publick nature, for which an indict- 
ment will lie; but the party's remedy is by an action on 
the caſe, which he may well maintain, Mod. 182. ©. 
and Daniel. 


A. Agning apprentices. (N). 


The maſter aſſigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 
within the fifth of El. But by the cuſtom of Londen, he 
may be turned over to another. Dalt. c. 58. 

And an aſſignment to the ſea ſervice is good by act of 
parliament, as is before mentioned. 

E. 3 G. K. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 
and Barnes had aſſigned him to another, that the aſſign- 
ment is void, and they direct Barnes to take his apprentice 
again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
aſſigning his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound aſ- 
ſigns him to another to provide for him. Wherefore the 
order was quaſhed, Foley 155. Str. 48. 

For the juriſdicton of. the juſtices extends no farther, 
than to compel the maſter to take care of his apprentice ; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 
may be compelled to do it, and he may take his remedy 
over. Se. C. V. I. 110. 


AI. Maſter dying. 


It hath been ſaid, that if the maſter dies, the appren- 
tice goes to the executor or adminiſtrator to be maintain- 
ed, if there are aſſets; but the executor or adminiſtrator 
may bind him to another maſter for the remaining part of 
his time. 

And in M. 10 V. K. and Pect. Eyre J. held, that an 
apprenticeſhip is a perſonal truſt between the maſter and 
ſervant, and determines by the death of either of. them 3 
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and by the death of either of them, the end and deſign of 
the apprenticeſhip cannot be obtained, and it may be the 
executor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no inconve- 
nience, becauſe the executor may make his defence by 
pleading no aſſets, or debts of a higher nature. Holt C. J. 
ſaid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the fame trade ; and 
that in other places, it would be very hard to conſtrue the 
death of the maſter to be a diſcharge of the covenants ; he 
ſaid, it had been held, that the covenant for inſtructian 
failed, but that he ſtill continues an apprentice with the 
executor, as to maintenance. 1 Salk. 66, 

E. 20 G. 2. Baxter (widow and executrix) againſt Bur- 
field, In debt on bond, conditioned for Matthias Ander- 
ſon's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff's teſta- 
tor, who was a mariner; the defendant pleaded, that An- 
derſon ſerved faithfully to the death of the teſtator: the 
plaintiff replied, that ſince the death of the teſtator, Ander- 
fin had abſented from her ſervice : to which there was a 
demurrer, And after argument at bar, Lee Ch. J. deliver- 
ed the reſolution of the court, viz. That they were all of 
opinion the defendant ſhould have judgment, and that the 
executrix could maintain no ſuch action. The binding 
was to the man to learn hrs art, and ſerve him, without 
any mention of executors. And as the words are confined, 
ſo is the nature of the contract; for it is fiduciary, and the 
apprentice is bound from a perſonal knowledge of the in- 
tegrity and ability of the maſter. H. 8 An. Horne and 
Blake; an award that an apprentice ſhould be aſſigned, 
was held void; unleſs there was a cuſtom, or the concur- 
rence of the apprentice. And they held, it was not mate- 
rial, that according to Cro. Eliz. 553. the affets were 
liable on the maſter's covenant to maintain. Therefore 
judgment was given for the defendant. Str. 1266. 

Note, the words in Cro. Elix. 553. are theſe : A cove- 
nant lies againſt an executor in every caſe, altho' he be 
not named ; unleſs it be ſuch a covenant as is to be per- 
formed by the perſon of the teſtator, which they cannot 
perform. : 

But in the caſe of Eaſt Bridgeford and Orſton, T. 13 C. 2. 
The maſter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiftration taken out, aſſigned the appren- 
tice to Edward George, who, with the conſent of the appren- 
tice, aſſigned him over, by verbal agreement, to Thomas Bag- 
galey at Eaſt Bridgeſord, for the remainder of his term of nine 


years by 
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þ years: And he accordingly lived with the ſaid Thomas Bags 
1 galey at Eat Bridgeford, and ſerved out his time there, 
1 which far exceeded forty days. This was unanimouf] 
17 holden to be a. good ſetilement at E Bridgeford ; ſince to 
this aſſignment, tho? only a verbal one, there was the con- 
ſent of all the parties concerned; and he lived and inhabit- 
ed ai Loft Bridgeford under the terms of the apprenticeſhip, 
as an apprentice bound according to the ſtatute. Burrow's 
Settlm. Caf. 133. Bur upon the fage of this caſe it ap- 
pears, that the aſſignment by the widow was with the 
app:entice's Conſent; and fo it became in effect a new 
appreniceſhip: but if it had been without the apprentice's 
conſent, then it ſeemeth that this caſe would have fallen 
within the reaſon of the caſe abovementioned of Baxter and 
Burfela, and conſequently that ſuch alignment would have 
been of no effect. 

E. 26 G. 2. Fatkring and Selſan. Two juſtices make an 
order to remove George IVirworth from Eakring to Selen. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was; the ſaid Gerrge MWilivorth was put out a pariſh appren- 

tice to Richard Tomlinſon of Eakring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eakring, About three years before he attained 
20 years of age, he ran away from his maſter, and loitered 
for ſome time about the country. In the mean time, his 
matter died. And at Martinmaſs after, the ſaid Vitworth 
hired himſelf as a ſervant to Viiliam Fiint of Selſon for a 

year, and ſerved him that year at Sel/9n, and received all 
his wages to his own ute, the executors of Tomlinſon taking 

no notice of him. But he had not, at the expiration of 
the ſaid ſervice, attained his age .of 20 years. And the 
ſeſſions, being of opinion that the ſaid George M ittborth did 
not, by virtue of ſuch hiring and ſervice at Selfon, gain a 
ſettlement in the pariſh of delſan aforeſaid, reverſe the ori- 
ginal order. It was moved to quaſh this order of ſeſſions; 
for that after the maſter's death, the ; pprentice was at li- 
berty to hire himſelf, and as he was hired for a year, and 
ſerved a year in Selſon, his legal ſettlement was there. 
Apprenticeſhip is a perſonal truſt between the maſter and 
ſervant, and is determined by the death of eithe maſter or 
apprentice, The counſel who were to have ſnewu cauſe 
againſt quaſhing the order of ſeſſions, owned that it was 
not defenſible. And order of ſeſſions was quaſned, and 
the original order affirmed. Burrow 's Set. Coj. 320. 

In the court of chancery: V. 30 C. 2. In the caſe of 
Scam againſt Bowden and Eyles, - Ine maſter received with 

the 
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the apprentice 2501. and died within two years, the ap- 
prentice having for that time been employed only in infe- 
rior affairs. It was dcoreed, after debts on ſpecialties paid, 
that the executors repay the 2501, as a debt due on ſimple 
contract; deducting after the rate of 201. a year, for the 
maintenance of the apprentice, during the time he lived 


with his maſter. Cha. Ca. Finch. 396. 


XII. Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to wor 


in any lawful trade or in more trades than one, at his plea- 
ſure. 11 Co. 

So that without an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
divers miſteries or trades; therefore an act of parliament 
made to reſtrain any perion herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmance of the com- 
mon law. 

The reftr:ining clauſe in the ſtatute of 5 El. c. 4. is as 
follows: I: ſhall net be lawfu! to any perſon, to ſet up, occu- 
fy, uſe or exerciſe, any craft, miſtery, or occupation now uſed 
Ir occupied within the realm of England or Wales, except he 
Hali have been bro ht up therein ſeven years at the leaſt as an 
apprentice by this flatute, nor to ſet any perſm on werk therein, 
except he ſhall haue been apprentice as aforeſaid, or elſe having 
ſerved as an apprentice will betzme a jrurneyman, or hired by 
the year; on pain of 49s. a month, half to the king, and half 
to him that ſhall ſue in the ſeſſions, or other court of record ; 
or if it is in a tetun corporate, then to be diſpoſed of as other 
fines by the charter. ſ. 31. 


It ſhall not be lawful] This is a negative clauſe, and no 
one ſhall exerciſe. a trade againſt it, ualeſs by virtue of a 
cuſtom as the widows of tradeſmen, who by cuſtom carry 
on the trade of their huſbands, which the court held not 
to be within this itatute, 2 Salk. 610. 


To any perſon] But by the 15 C. e 15. Hemp work- 
ers of all kinds, net makers, and makers of tapeſtry hang- 
ings ace excepted ; who may ſet up without having ſerved 
ſeven years. 


And by 3G. 3. c. 8. All officers, mariners, and ſol- 
diers, who have been employed in his majelty's ſervice, 
and not deſerted, may exerciſe ſuch trades as they are apt 


- 


for, in any town or place, 


8o 


Appꝛentites. 


And by 6 7 V. c. 17. An apprentice diſcovering 
two offenders guilty of coining, ſo as they be convicted, 
ſhall be deemed a freeman, and may exerciſe his trade as 
if he had ſerved out his time. . 12. 


To ſet up, occupy, uſe, or exerciſe] T. 3 W. Hobbs and 
Young. Exerciſing a trade by others who have ſerved ſeven 
years 1s within the ſtatute; for he that hath not ſerved 
an apprenticeſhip is thereby reſtrained to work as a tra- 
der, either by himſelf or others; for the intent of the act 
is, to annex the benefit of trade to ſuch as underwent the 
hardſhip of learning it, thereby to encourage labour in 
youth: And few would undergo the trouble of being ap- 
prentices, it they might employ others to work for them, 
2 Salk. 610. 

If a man uſe the trade of a tallow chamdler, baker, 
brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſel- 
ling any for lucre and gain, he may lawfully do it; but 
he cannot retain any apprentice therein; but he may hire 
one to be his ſervant, who is ſkilful in that trade or occu- 
pation. 8 Co. 129. 

In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the- trade, provided the partner ſhare only in the profits or 
loſs of the buſineſs, and do not actually exerciſe the trade. 
As in the caſe of Raynard and Chaſe, M. 30 G. 2. An 


action of debt was brought againſt Chaſe, for a penalty on 


the act, for exerciſing the trade of a brewer, without hav- 
ing ſerved an apprenticeſhip. On a ſpecial verdict, it was 
ſtated, that the defendant Chaſe and one Coxe were partners 
in the trade; that the trade was carried on, and had been 
for four years carried on, in their joint names; that Coxe 
did ſerve an apprenticeſhip to the trade, but Chaſe never 
did; and that Coxe is a working brewer, and was paid a 
ſalary for his labour, which ſalary was always deducted, 
and allowed to him, previous to a diviſion of the profits; 
and the entries at the exciſe office were in their joint 
names: but that the defendant John Chaje never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Coexe) ; but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. The queſtion was, whether 
the defendant John Chaſe is within the act, upon this ſpe- 
cial finding ?—By lord Mansfield Ch. J. The defendant 
is to ſhare the profits with Coxe, in moieties; and is liable 
to the debts of the partnerſhip; But it is expreſly _—_ 
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chat during all the time charged, he never acted in or ex- 
erciſed the trade. He was not, by the terms of his agree- 
ment, to act in the trade. The other partner was to do 
the whole, and had a particular falary on that account. 
It is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe; nor that Chaſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
rofits, Now though this may be, to ſome purpoſes, ex- 
erciſing a trade, in reſpect of third perſons who deal with 
the partnerſhip as cre:itors, and within the meaning of 
the ſtatutes concerning bankrupts; yet the preſent queſtion 
is, whether it be exerciſing a trade, contrary to this act. 
In the argument of this cauſe jt hath been well obſerved, 
that this is a penal law; that it is in reſtraint of natural 
right; that it is contrary to the general right given by the 
common law of this kingdom. To which I will add, that 
the policy on which the act was made, is, from experience, 
become doubtful. Bad and unſkilſul workmen are rarely 
proſecuted. This act was made early in the reign of queen 
Elizabeth. Afterwards, when the great number of manu- 
facturers, who took refuge in England from the duke of 
Alva's perſecution, had brought trade and commerce with 
them, and inlarged our notions; the reſtraint introduced 
by this law was thought unfavourable, and the judges by 
a liberal interpretation, have extenced the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter, Let us conſider whether the preſent 
caſe be within the letter, or eyen the meaning of this act. 
The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal {kill of the defendant makes no real difference in 
the caſe. For the perſon who is ſkillful acts every thing, 
and receives no direction from this man: He neither did, 
nor was to interfere, The caſe of Hobbs and Young is not 
parallel. There, the defendant, a ſingle man, directed 
the whole trade; was the maſter; and directed all the ſer- 
vants. As between maſter and ſervant, no doubt, it is 
the maſter who carries on the trade, and not the ſervant, 
But in Hobbs and Young there was no partnerſhip; nor 
(what is the diſtinguiſhing character of the preſent caſe) 
a mere naked ſharing of the profits,, and riſqueing a. pro- 
portion of the loſs; without his acting or directing at all; 
in any manner whatſover, In many conſiderable under- 
takings, it is abſolutely neceſſary to take in perſons as part- 
* to 8 the profits and riſque the loſs. And the 
OL. I. 8 
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general uſage and practice of mankind ought to have 
weight, in determinations of this ſort, affecting trade and 
commerce, and the manner of carrying them on. It is 
notorious, that many partnerſhips are entered into, upon 
the foundation of one partner contributing induſtry and 
ſkill; and the other, money. Many great breweries and 
other trades have been carried on, for the benefit of in- 
fants and refiduary legatees, under the direction of the 
court of chancery: Now if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery was contary to law, and to anexpreſs act of 
parliament. So it is likewiſe practiſed in other great trades. 
The late Mr. Child directed his buſtneſs of a banker, to be 
carried on for the benefit of his childern and other per- 
fons. Many other inſtances might be mentioned. It 
would introduce the utmoſt confuſion in affairs of trade 
and commerce, if this conſtruction ſhould prevail, On 
the other hand, I ſee no inconvenience. It is exactly the 
ſame thing as to the trade, in every particular, whether 
this partner has or has not ferved an apprenticeſhip. There— 
fore I think the defendant not liable to the penalty of the 
ſtatute, The other three uſtices concurred. And judg- 
ment was given for the defendant. Burrow. Mansfield. 2. 


Any craft, miſtery, or occupation] T. 3 G. 3. French and 
Adams. An action of debt was brought upon the ſtatute 
againft the defendant for exerciſing the trade of 2 carpenter, 
he not having ſerved an apprenticeſhip to that trade. It ap- 
peared, that the defendant had worked or ferved as a ſervant 
for ſeven years in the trade of a Glazier, and for ſome time 
afterwards exerciſed that trade as a maſter; that afterwards 


he exerciſed the trade of a carpenter for the ſpace of nine . 


years, and it was proved that he well underſtood that trade. 
It was objected, that the defendant being originally bred 
up to the trade of a Glaziry, he could not now follow two 
trades both Glazier and Carpenter; and whether he could 
or not, was the queſtion reſerved for the confideration of 
the court. By the court: All the judyes of England at a 
meeting lately reſolved, that if any man as a maſter had 
exerciſed and followed any trade as a maſter without in- 
terruption or impediment for the term of ſeven years, he 
was not liable to be ſued or proſecuted on the ſtatute of 
5 El. alſo if a man hath followed two or more different 
crades for the term of ſeven years or more, he ſhalt not be 
liable to be profecuted on this ſtatute, There is no law 
againſt one man's following ſeveral trades at this day. There 


was an ancient ſtatute, 37 Ed. 3. c. 6. that artificers or- 


andert men lin uld uſe but one miſtery, and that none 


ſhould 
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ſhould uſe any miſtery but that which he had before that 
time choſen and uſed. But this reftraint of trade and traf- 
fick was immediately found prejudicial to the public, and 
therefore at the next parliament it was enacted that alt 
people ſhould be as free as they were at any time before the 
ſaid ordinance. And lord Coke obſerves, that acts of 
parliament made againſt the freedom of trade never live 
long. Without the leaſt doubt, a man may follow twen- 
ty trades, if he has worked at or followed each trade ſeven 
years, Mr. Harrifon of Red Lion Square ſerved an ap- 
prenticeſhip to the trade of a carpenter, but for 26 years 
paſt he has been a watchmaker, and tho' he never ſerved as 
an apprentice to the trade of a watchmaker, is the beſt 
maker of time pieces in the world, and the parliament has 
given him $0001. towards finding out the longitude by 
the help of his watches or time-meaſurers: And ſhall this 
man be hindred from making watches, and exerciſing the 
trade of a carpenter alſo if he pleaſes? And by the whole 


court in the preſent caſe, judgment was given for the de- 
fendant. 2 , ilſen. 168. 


Now uſed) That is, on the 1ath of Jan. 1562. when 
that parliament began; and this reſtraint ſhall not extend 
any further than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. 1 Kall. 


Rep. 10. 1 Ventr. 326, 346. 


Within the realm of England and Wales] M. 1 G. 2. X. 
and Lifter. Indiftment for uſing the trade of a dry ſalter, 
being a craft, miſtery, or occupation uſed in this kingdom 
on the 12th day of of Jan. in the 5th year of Elix. Which 
the court held to be ill; for that the words in this king- 


dom tie down the indictment to the kingdom of Great 


Britain, as it 1s at this day ; whereas it ſhould have been 


in England or in England and Wald. Seſſ. Ci V. 2. 160. 
Str. 788. 


H. 3 G. 2. K. and Monro. It was moved to quaſh an 
indictment for exercifing the trade of a baker, the defen- 
dant not having ſerved a legal apprentiſhip. The ex- 
ception was, the trade was not laid to be ufed - within 
the realm of England and Wales at the time of the act. But 
the court ſaid, the trade of a baker is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only 
falls within the general concluſion of the clauſe at laſt. 1 
Barnardift. 277. ; 

Except he fhall have been Brought up therein {con years? 
E. 11 V. K. and Fox, Indictment for ufing the trade of 
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a taylor, not having ſerved ſeven years, was quaſhed, be- 
cauſe it is ſaid only, not having ſerved as an apprentice 
within England or Hales; for it may be he did fo beyond 
ſea, and it it were any where it ſufficeth. 1 Salk. 67, 


As an apprentice] E. 5 An. O, and Maddox. By the 
court; Upon indictment on this ſtatute, in evidence we 
allow following the trade for ſeven years to be ſufficient, 


without any binding, this being an hard law. 2 Salk, 
613. 
But in the caſe of KX. and Morrice, T. 3 G. 2. On an 


indictment for exerciſing a trade, without having ſerved a 
legal apprenticeſhip; the defendant offered to give evi- 
dence of his having exerciſed this trade for ſeven years, 
as being tantamount to his having ſerved an apprentice- 
ſhip for that time. Eyre chief juſtice ſaid, that the caſes 
indeed had gone ſo far, as to allow a wife's living in the 
ſhop with her huſband for ſeven years to be equivalent to 
an apprenticeſhip; but he thought the preſent caſe not 
ſtrong enough to come up to the meaning of the ſtatute, 
Accordingly the evidence was diſallowed, 1 Barnard, 
367. 

Or elſe having ſerved as an apprentice, will become a jour- 
neyman) M. 26 C. 2. K. and Mor. The defendant was 
indicted for uſing the trade of a weaver, not having ferv- 
ed as an apprentice ſeven years, the evidence was, he ſerv- 
ed fix as an apprentice, and had ſince as journeyman 
in the ſame trade worked above that time: And by 
the court, the ſerving of ſeven years is ſufficient either 
wav; and the defendant was found not guilty. 3 Keb. 
400. 


A. Indenture of a pariſh apprentice; on 43 El. 
f 2. . by 5s 


* HIS indenture made the -day of -7n the 
year of eur lord Between A. B. and C. D. 
churchwardens, and E. F. and G. H. overſeers of the poor of 
the pariſh of = in the ccunty of — of the one part, 
and A. M. of in the ſaid pariſh, ſhoemaker, of the 
other part, witneſſeth, that the ſaid churchwardens and over- 
feers of the poor, by and with the conſeni of two of 


his majeſly's juſtices of the peace for the ſaid county, dwelling 


near to [or, in] the ſaid pariſh of one whereof 13 of 
the quorum, have put, placed and bound, and by theſe Fer: 
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de put, place, and bind A. P. a poor boy, whoſe parents 

B. P. and C. P. are not able to maintain him, of the age of 
years, to be an apprentice with him the ſaid A. M. 

and as an apprentice with him the ſaid A. M. to dwell, from 

the date of theſe preſents, until the ſaid A. P. ſhall come to the 

age of years, [or, if a female, until the ſaid A. P. 

ſhall come to the age ef. years, or the time of her mar- 

Triage, which ſhall firſt happen] according to the flatutes in ſuch 
caſe made and provided. By and during all which time and 
term, the ſaid A. P. ſhall the ſaid A. M. his ſaid maſter well 
and faithfully ſerve, in all ſuch lawful buſineſs as the ſaid A. P. 

ſhall be put unto by the command of his ſaid maſter, according 
to the power, wit and ability of him the ſaid A. P. and ho- 
neſily and obediently in all things ſhall behave himſelf towards his 
ſaid maſter, and honeſtly and orderly towards the re/t of the 
family of the ſaid A. M. And the faid A. M. for his part, 
for himſelf, his executors and adminiſtrators, doth hereby 
promiſe and cavenant ta and with the ſaid churchwardens and 
everſeers of the poor, and every of them, their and every of 
their executors and adininiſtrators, and their and every of their 
ſucceſſurs for the time being, and to and with the ſaid A. P. 
that he the ſaid A. M. Hall the fai4 A. P. in the craft, mi- 
flery, and occupation of a fhoemaker, which he the ſaid 
A. M. new uſeth, after the be/t manner that he can or may, 
teach, inſtruct, and inform, or cauſe to be taught, irf/trufied, 
and informed, as much as thereunto belongeth, or in any wiſe 
appertaineth; And that the faid A. M. ſhall alſo find and al- 
letu unto the ſaid apprentice ſufficient meat, drink,, apparel, 
waſhing, lodging, and all other things needful or meet for an 
apprentice, during the term aforeſaid. In witneſs whererf the 
faid parties have hereunto jet ther hands and ſeals, the day and 
year firfl above written. y 


Where the overſeers and the maſter can agree, other co- 
venants may be inſerted, according to ſuch agreement; 
but if the maſter is to be compelled, it ſeemeth not ſafe to 
require more from him by the indenture than is above 
expreſſed. 
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The aſſent of two juſtices. 


E two of his majefly's juſtices of the peate for 


the abovementioned county of dwelling near to 


the abovementioned pariſh of — i ot of us of the quo- 


rum, do hereby declare our aſſent to the binding the abovenamed 


A. P. an apprentice to the abovenamed A. M. according to the 
form and effect of the abovewritten indenture. Given under 


day , &c. 


eur hands the 


B. Warrant to levy 101. for not receiving a poor 
apprentice ; on the ſtatute of 8 & g . 


Weſtmorland. } To the conſtables of 


HEREAS A. B. and C. D. churchwardens, and 

E. F. and G. H. overſeers of the poor of the pariſh 

cf in the {aid county, by the aſſent of [us| — two 
ef his majeſty's juſtices of the peace for the ſaid county dwel- 
ling near to [or, in] the ſaid pariſh of one whereof is 
, the quorum, did endeavour to bind A. P. à poor male child 
f the ſaid parifh, ꝛcheſe parents are not able to maintain him, 
aß prentice is A. M. of in the ſaid pariſb, taylor, and 
fer that intent did prepare and duly perfect one pair of inden- 
tures purſuant to the ſtatute in ſuch caſe made and pro- 
vided, which ſuid pair of indentures was ſigned and con- 
firmed by [us] the ſaid two juſtices: And whereas the jaid 
A. M. is day convitted before us the juſtices aforeſaid, as well 

upon the cath of the ſaid A. B. as otherwiſe, far that he the 

faid A. M. hath refuſed, and doth refuſe to receive and pro- 
wide for the ſaid A, P. as an apprentice, and alſo to execute 

another part of the ſaid indentures, being duly tendred to him 

by the ſaid conrelnwardens and overſeers of the poor, whereby 

the ſaid R. M. hath forfeited the ſum of ten pound; : Theſe 


are therefore, in his ſaid maje/ly's name, to require and com- 


mand yu, i make diſtreſs of the geods and chattels of him tie 


faid A. M.. and if withiri the ſpace of [fix] days next after 
fuch difireſs by you made, the jaid ſum of 191. together with 
reaſonable charges of taking and keeping the ſaid diſtreſs, ſhai! 
not be aid, that then you do ſell the ſaid goods and chattels fe 
by yn diftrained, and out of the money xariſing by fuch ſale, 
pay the jaid ſum of yol. to the guerſeers of the poor of the 
ſaid paryh of where the faid offence was commttes, 
for the uje of the poor of the ſaid pariſh; returning the over- 
plus 2p 2 demand unte kim the ſaid A. VI. the reaſonabre 
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charges of taking, Keeping, and felling the ſaid diſtreſs being 
thereout firſt deducted. Herein fail you not. Given under our 
hands and ſeals the day of in the year 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid z it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 
ſeſſions. 

And it is to be obſerved, that one precedent alone in 
this caſe is here inſerted, for brevity fake, as being not in 
a matter of conſtant practice; but it is to be underſtood, 
in all ſuch like caſes, that there muſt firſt be a complaint 
or information in writing, then a ſummons of the party 
accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and conviction thereupon 
if the party ſhall be found to be guilty. But as the ſpe- 
cial fact muſt be the fame throughout all the forms 
of proceedings, it is eaſy from one to frame all the 
reſt, 


Note, a ſummons, rather than a warrant, in all ſuch 
like caſes, between party and party, is generally moſt 
eligible; yet in this caſe it ſeemeth, that a warrant is ju- 
{tihable to apprehend the maſter, and bring him before the 
juſtice, (eſpecially if he ſhall contemn the ſummons ;) be- 
cauſe it is requi:ed, that he ſhall give ſecurity to the ju- 
ſtice to appear at the ſeſſions, if he ſhall not conform to the 
juſtice's order in the premilles, 


C. Summons of the maiter for miſuſing his ap- 
ptentice; on 5 El. c. 4. 


Weſtmorland, } To the conſtable f 


V HERE AS complaint and infirmation hath been 
V made unto me one of his majeſty's juſtices of 
the peace in and for the ſaid county, by A. P. apprentice to A. M 
of in the ſaid ccunty, ſhnemaker, that the ſaid A. MI. 
hath mijujed and evil intreated him the ſaid A. P. [by cruel 
Puniſhment, and beating him the faid A. P. without juſt cauſe, 
and by not allowing unto him ſufficient meat, drint, appare!, 
or as the caſe {hall be] The/e are therefore in his majeſly's 
name to command you to ſunimon the ſaid A. NI. to appear be- 
fore me at the houje of in the faid county, on the 
— ay — at the hour of in the after neon 
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The aſſent of two juſtices. 


E two of his majefty's juſtices of the peace far 

the abovementioned county of dibelling near to 

the abovementioned pariſh of —— and one of us of "the quo- 
rum, do hereby declare otr aſſent to the binding the abovenamed 
A. P. an apprentice to the abovenamed A. M. according to the 


form and effect of the abovewritten indenture. Given under 


eur hands the day of, &c. 


B. Warrant to levy 101. for not receiving a poor 
apptentice; on the ſtatute of 8 & 9 1. 


Weſtmorland. 1 To the conſtables of 


HERE AS A. B. and C. D. churchwardens, and 

E. F. and G. H. overſeers of the poor of the pariſh 

77 in the ſaid county, by the aſſent of [us] — two 
ef his maje/ty's juſtices of the peace for the ſaid county dwel- 
ling near to [or, in} the ſaid pariſh of one whereof 15 
F the quorum, did enilea vaur to bind A. P. 4 poor male child 
of the ſaid hr , whije parents are not able to maintain him, 
apprentice is A, M. of in the ſaid pariſh, taylor, and 
fer that intent dtd prepare and duly perfeet one pair of inden- 
tures purſuant to the ſtatute in ſuch caſe made and pro- 
vided, which ſuid pair of indentures was figned and con- 
firmed by Ius] the ſaid two juflices: And whereas the ſaid 
A. M. is daly convitted before us the juſtices aforeſaid, as well 
upon the cath of the ſaid A. B. as otherwiſe, for that be the 
faid A. M. hath refuſed, and doth refuſe to receive and pro- 
wide for the ſaid A, P. as an apprentice, and alſo to execute 
another part of the ſaid indentures, being duly tendred to him 
by the ſaid churelnwardens and overſcers of the poor, whereby 
the ſaid A. MI. hath forfeited the ſum of ten pound; : Theſe 
are therefore, in his ſaid maje/ly's name, to require and com- 
mand yu, 32 make diſtreſs of the goods and chattels M him e 
faid A. Ml. and if within the ſpace of (fix] days next after 
fuch di firefs by you made, the jaid ſum of 191. together with 
reaſonable charges of taking and keepmg the ſaid diftre fs, fhail 
not be paid, that then you do ſell the ſaid goods and chavgels 2 
by yen difir erred and out of the money xariſing by ſuch ſole, 
pay the fei fum of 10 l. to the over ſec rs of the poor of the 
ſaid pariſb of where the faid offence was 3 
for the uſe of the poor of the ſaid pariſh; returning the over- 
plas 1 n demand unte kim the ſaid A. VI. the reaſonabis 
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charges of taking, Keeping, and ſelling the ſaid diftreſs being 
thereout firſt deducted. Herein fail you nat. Given under our 
hands and ſeals the day of iu the year 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid; it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 
ſeſſions. 5 

And it is to be obſerved, that one precedent alone in 
this caſe is here inſerted, for brevity ſake, as being not in 
a matter of conſtant practice; but it is to be underſtood, 
in all ſuch like caſes, that there muſt firſt be a complaint 
or information in writing, then a ſummons of the party 
accuſed, or warrant as the caſe may be, and a hearing 
and determining of the cauſe, and conviction thereupon 
if the party ſhall be found to be guilty. But as the ſpe- 
cial fact muſt be the ſame throughout all the forms 
of proceedings, it is eaſy from one to frame all the 


reſt, 


Note, a ſummons, rather than a warrant, in all ſuch 
like caſes, between party and party, is generally moſt 
eligible; yet in this caſe it ſeemeth, that a warrant is ju- 
ſtifiable to apprehend the maſter, and bring him before the 
juſtice, (eſpecially if he ſhall contemn the ſummons; ) be- 
cauſe it is requi:ed, that he ſhall give ſecurity to the ju- 
ſtice to appear at the ſeſſions, if he ſhal! not conform to the 
juſtice's order in the ptemiſſes. 


C. Summons of the maiter for miſuſing his ap- 
prenticez on 5 El. c. 4. 


Weſtmorland. f 777 


W HEREAS complaint and information hath been 


made unto me one of his majeſty's juſtices of 
the peace in and for the ſaid county, by A. P. apprentice to A.M 


of —— in the faid county, ſhnemaker, that the ſaid A. M. 
bath mijujed and evil intreated him the ſaid A. P. [by cruel 
puniſhment, and beating him the ſaid A. P. without juſt cauſe, 
and by not allowing unto him ſufpctent meat, drink, apparel, 
or as the caſe {hall be] Thee are therefore in his majeſly's 
name to command you to ſummon the ſaid A. NI. to appear be- 
fore me at the houje of in the ſaid county, on the 
—— &ay of 0 = hour of ——— in the after neon 
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of the ſame day, to anſwer unto the ſaid complaint ; and to be 
urther dealt with according to law. Herein fail you not, Given 


under my hand and ſeal the day of, &c. 
D. Summons of the apprentice, on complaint of 
the maſter; on the 5 El. c. 4. 


Weſtmorland. 3 ' To the conſtable of —— 


W HERE AS cemplaint and information hath been made 

unto me one of his majeſty's juſtices of the peace 
in and for the ſaid county, by A. M. of in the ſaid 
county, huſhandman, that A. P. now being an apprentice ts him 
the ſaid A. M. is negligent, ſtubborn, diſorderly, or as the 
caſe ſhall be] and doth not his duty to him the ſaid A, M. his 
maſter ; Theſe are therefore to command you to ſummons the ſaid 
A. P. to appear before me, at in the ſaid county, on 
the day of at the hour of in the afternoon of 
the fame day, is anſwer to the ſaid complaint, and to be further 
dealt with according to law. Herein fail not, Given under 
y hand and ſeal the day of, &c. 


E. Order of diſcharge by four juſtices at the ſeſ- 
lions; on the 5 El. c. 4. J. 25. 


Weſtmotland. T a general quarter ſeſſions of the peace 
holden at in and for the county 
aforeſaid, the — day of in the year of the 


reign of our herd Gicorge the third, by the grace of God 4 


Great Britain, France, and Ireland, #ing, defender of the 
faith, and ſo forth; Before — juſtices of our ſaid herd 
the king aſſigned to keep the peace in the ſaid county, and alſo 
te hear and determine divers felonies, treſpaſſes, and other my - 
demeanors in the ſaid county committed, and of the quorum, It 
is ardered as followeth : 

Upon the petition of A. P. apprentice to A. M. of 


Ys the ſaid county, huſbandman, to be relieved upon certain 


neglects, of the ſaid maſter in inſtructing him in his trade, and 
in miſuſing and evil intreating ibe ſaid apprentice by cruel pu- 
11/ment (or as the caſe ſhajl be]; And the faid maſter hav- 
ing likewiſe appeared upon his recognizance taken before J. P. 
eſquire, one of the ſaid juſtices, ta anſwer to the complaint of 
the ſaid petition, and having proved nothing whereby to clear 
himſelf of the ſaid complaint ; but on the contrary, the ſaid 
A. P. having given ful! proof of the truth of the ſuid com- 
plaint to the ſatisfaftion of ths aid couris lit ierefore, 
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whoſe hands and ſeals are hereunto ſet, being four ef the ſaid 
Juſtices, and of the quorum, de hereby order, pronounce, and 
declare, that the ſaid apprentice ſhall be, and 1s hereby diſ- 
charged and freed from his ſaid apprenticehoed : And this to be 
a final order betwixt the ſaid maſter and apprentice, any thing 
contained in their indentures of apprenticeſhip, or otherwiſe, to 
the contrary natwith/tanding. Given under our bands and ſeals 
the day and year firſt above written. 


F. Complaint of an apprentice to two juſtices againſt 
his maſter; on 20 G. 2. c. 19. 


Weſtmorland. N E information and complaint of A, P. 

apprentice ta A. M. of in the 
ſaid county, huſbandman, exhibited before us two of his majeſty's 
juſtices of the peace in and for the ſaid county, the day of 
in the year, &. 

Who faith, that he the ſaid A. P. is an apprentice bound 
by indenture to A. M. »f aforeſaid, huſbandman ; aud 
that he the ſaid A. MI. hath miſuſed and ill treated him the 
faid apprentice, and particularly | as the caſe ſhall be], 

| A; ©. 


Before us, 
K. P. 


G. Summons of the maſter by two juſtices, on 
complaint of the apprentice; on the 20 G. :. 
„ 1% / $3 


Weſtmorland ; To the conſtable of 


THERBAS information and complaint hath been 
made unto us — two of his majeſty's juſtices of the 

beace in and for the ſaid county, by A. P. apprentice to A. M. 
of in the ſaid county, huſbandman, that he the ſaid 
A. M. hath miſuſed and ill treated him the ſaid A. P. ard 
particularly {as the caſe ſhall be:] Theſe are therefore to re- 
Quire you to ſummon the faid A. M. 0 appear be fore us at 
— i ty ſaid county, on the day of i 
to anſwer unto the ſaid ixforemation and complaint, And be 
yu then there to certify wat you ſball haue done in the execa- 
tion hereof, Herein fail jau net. Given undgr our hands and 


ſeals the day of in the year 


* 
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Apprentices. 


H. Diſcharge of an apprentice by two juſtices, on 
the maſter miſuſing him; by the 20 G. 2. 


E. 19. . 3. 


Weſtmorland. W HERE As complaint hath been made 

| before us two of his maj/ly s 
Juftices of the peace in and for the ſaid county, by A. P. ap- 
prentice to A. M. of in the ſaid county, taylor, that 
he the. ſaid A. M. hath miſuſed and ill treated him the ſaid 
apprentice, and particularly [as the caſe ſhall be]: And 
whereas the ſaid A. M. hath appeared befor? us in purſuance 
of our ſummons to that purpoſe, but hath not cleared himfelf 
of and from the ſaid accuſation and complaint, but on the con- 
trary the faid A. P. hath made full proof of the truth thereof 
before us upon oath; We therefore by theſe preſents do diſcharge 
him the ſaid A. P. of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 


twixt them, or otherwiſe howſover, to the contrary notwith-e, 


flanding. Given under our bands and ſeals the day 
of, &c. | 

ſOr, And whereas it hath been duly proved before us, as 
well upon the oath of A. C. conſtable of — afore/aid, as 
etherwiſe, that he the ſaid A. C. did duly ſuiimon the ſaid 
A. M. to appear before us at a reaſonable time in the ſaid ſum- 
mans mentioned and ſpecified ; but norwith/tanding the ſame, he 
the ſaid A. M. hath not appeared before us according to ſuch 
ſummons: We therefore having duly examined into the matter 
ef the ſaid complaint, and the truth there:f having been fully 
proved before us upon oath, do diſcharge, &c.] 


I. Complaint to two juſtices of the maſter againſt 
his apprentice; on the 20 G. 2. c. 19. /. 4. 


— in the ſaid county, huſband- 
man, taken and made on oath before us two of his ma- 
Jeſty's juſtices of the peace in ani for the ſaid county. the 
day of — Ibo ſaith, that A. P. apprentice by indenture to 
him the ſaid A. M. hath in the ſervice of his apprentice hip been 
guilty of ſeveral miſdemeanors, miſcarriages, and ill behaviour, 
towards him the ſaid A. M. and particularly [as the caſe 


ſhall be. ] 5 


Weſtmorland. 1 & H E complaint and information of A. M. 
| 1 


Before us, 
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Appꝛentices. 


K. Warrant for a diſorderly apprentice, by two 
' Juſticesz on the aforeſaid complaint, by the 
20 G. 2. c. 19. J 4. 


Weſtmorland. ; To the conſtable of. 


HEREAS oath hath been made before us ———- 

two of his majeſly's juſtices of the peace in and far the 
ſaid county, by A. M. of in the ſaid county, huſband- 
man, that A. P. apprentice to the ſaid A. M. hath committed 
divers miſdemeanors againſt the ſaid A. M. his maſter, and 
particularly [as the caſe thall be]: Theſe are therefore to re- 
quire you forthwith to apprehend the ſaid A. P. and bring him 
before us, to anſwer unto the ſaid complaint, and to be dealt 
with according to law: And you are to grue notice to the ſaid 
A. M. that he appear before us at the ſame time, to make good 
the ſaid complaint. Given under our hands and ſeals, &c. 


L, Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by 
two juſtices; on the 20 G. 2. c. 19. J 4. 


* 


To the conſtable of in the ſaid 
county, and to the keeper of the houte 
of correction at in the ſaid 
county, 


Weſtmorland. 


W HER E AS complaint hath been made befire us 
| two of his majeſly's juſtices of the peace in and for the 
faid county, upon the 6ath of A. M. of in the faid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 
hath committed divers miſdemeanors againſt him the ſaid A. M. 
his maſter, and particularly [as the caſe ſhall be]; And 
whereas upon examination thereof, and upon hearing the alle- 
gations of both parties, having come before us for that purpaſe, 
and upon due conſideration had thereof, he the ſaid A. P. is and 
ſtands convicted before 4: of the ſaid offence: We ds therefore 
hereby command you the aid conſtable, to take and convey the 
faid A. P. to the ſuid houſe of correction, and to deliver him to 
the ſaid keeper thereof, together with this warrant: And we 
do hereby command you the ſaid keeper of the ſaid heuſe of cor- 
rection, to receive the ſai: A. P. into your "uſiody in, the ſaid 
houſe of correction, there ta remain and be cor1 cfted, and held 
to hard labour for the ſpace «f . Given under ,ur hands 
ard ſeals the day, &c. 


M. Diſcharge 
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fore by theſe preſents diſcharge the ſaid A. P. from his appren- 


Appꝛentites. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter; by 20 G. 2. c. 19. 


74 


Weſtmorland. W HERE AS complaint, &c. (as in the A 
the lait precedent) Me do there- 

arraig 

dictm 

and f 


ficeſhip to the ſaid A. M. any thing in any indenture or inden- 
tures of apprenticeſhip betwixt them, or otherwiſe, to the con- 


trary notwithſlanging. Given, &c. coron 
tion, 

N. Afﬀignment of an apprentice. in = 

O all to whom theſe preſents ſhall come: I A. M. of ſation 

ſend greeting. Ihereas my apprentice A. P. an ine 

hath divers years yet to come and unexpired of his apprentice- have | 
ſhip, to wit, — whole years from the day of Bu 
now laſt paſt, as by his indenture of apprenticeſhip ta of, be 
me ſealed doth appear; Now know ye, that I the ſaid A. M. aſſign 
for divers good cauſes and conſiderations me hereunto moving, 3 An 
have given, granted, aſſigned, and ſet over, and by theſe pre- . ther t 
ſents do fully and abſolutely give, grant, aſſign, and ſet over, late h 
unto A. S. of all ſuch right, title, duty, term of years have \ 
to come, ſervice, and demand whatſoever, which I the ſaid par do 
A. M. have in or to the ſaid A. P. or which I may or ought ing tl 


to have in him by force and virtue of the ſaid indenture of ap- 
prenticeſbip. And moreover, I the ſaid A. M. do by theſe pre- 
fents covenant, promiſe, and agree to and with the ſaid A. S. 
his executors and adminiſtrators, that notwithjlanding any thing 
by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 
Hall, during the ſaid term of —— years, well and truly ſerve 
the ſaid A. S. as his maſter, and his commandments lawful and 
haneft ſhall do, and from his ſervice ſhall not abſent himſelf du- 
ring the ſaid term. Provided, that the ſaid A. S. fhall well 
intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
the craft, miſtery, and occupation of a which he the ſaid 
A. S. now uſeth, after the beſt manner that be can or may, 
ſhall teach, inſtruf?, and inform, or cauſe to be taught, in- 
firutted, and informed, as much as thereunto belongeth, or in 
any wiſe appertaineth, and ſhall alſo during the ſame term find 
and allow unto the ſaid A. P. ſuffictent meat, drink, apparel, 
waſhing, lodging, and all other things needſul or meet for an 
epprentice. In witneſs, &c. 
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Appꝛover. 


N ap prover (probator) is a perſon indicted of treaſon 
or felony, and in priſon for the ſame, who upon his 
arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays a 
coroner, before whom he is to enter his appeal or accuſa- 
tion, againſt thoſe that are partners in the crime contained 
in the indictment. 3 I. 129. 

This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon of the ſame crime, to amount to 
an indictment ; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 /nft. 129, 130. 

But juſtices of the peace cannot take cognizance here- 
of, becauſe they have no authority by their commiſſion to 
aſſign a coroner, 3 Int. 139. 

And beſides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed : And in many caſes we 
have what ſeems to amount to the ſame, by ſtatute ; where 
pardon is aſſured to offenders, on diſcovering and convict- 
ing their accomplices, 


Arbitration. See Award. 


Army. See Soldiers and Militia. 
Arrack. See Exkiſe. 


Arraignment. 


HE N an offender comes into court, or is brought 
in by proceſs, ſometimes of capias, and ſometimes 
of habeas corpus directed to the gaoler of another priſon; 
the firſt thing that follows thereupon, is his arraignment. 


2 H. H. 216. 
Now arraignment is nothing elſe but the calling the 


offender to the bar of the court, to anſwer the matter 


charged upon him. 2 H. H. 216. 
And 
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rreft,, what, 


Arraignment. 


And the word in Latin (lord Hale ſaith) is no other than 


ad rationem ponere, and in French ad reſon, or abbreviated 
a roſes for as the ancient word diſrain or derayn imports 
in Latin diſrationare, to diſprove or evince the contrary of 


any thing that is or may be affirmed, ſo arraigne is ad ra- 
tionem ponere, to call to account or anſwer. 2 H. H. 216. 
And this perhaps may be ſufficient to ſhew the meaning 
of the word, altho' not to declare its derivation; for it 
ſeemeth to have flowed unto the French tongue, from its 
common origin with the Greek ; of which we ſhall have 
little doubt, when we conſider the verbs &y coevey, xz! operv, 
and alſo Jdiuyopevery, as they are uſed in the claſſical remains 
of that language, and compare them with the terms ar- 
raigne, adraigne, dijrayn, derayne. 

The priſoner on his arraignment, tho' under an indict- 
ment of the higheſt crime, muſt be brought to the bar 
without irons and all manner of ſhackles or bonds, un- 


leſs there be a danger of eſcape, and then he may be 


brought with irons. 2 H. H. 219. 

Alſo there is no neceſſity that a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 
manded fo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he is the ſame perſon, it is all one. 2 Haw, 


308. 


Arreſt. 


HIS is to be underſtood of arreſts in criminal caſes 
only, and not in civil caſes. 

The word arreſi is the ſame, with very little variation, 
in the Engliſh, French, German, Belgic, and other lan- 
guages of the weſtern empire, heretofore ſubject to the 
Roman power; and probably may have been derived unto 
us thro' the channels both of France and Saxony: the 
French arrefter ſignifieth to ſtop or ſtay ; and the Saxon 


reſtan, to reſt ; and both perhaps have ſprung from the 


Italian arreſto, and that from the well known Latin verb 


1e, to ſtand. 


And, in law, an arreſt doth ſignify the reſtraint of a 
man's perſon, depriving him of his own wi! and liberty, 


and 
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and binding him to become obedient to the will of the 
law: And it may be called the beginning of impriſonment. 


Lamb. 93. 
Concerning which I will ſhew, 


J. Who may or may not be arreſted. 

II. For what cauſes of ſuſpicion an arreſt may be. 
III By whom the arreſt ſhall be made. 

IV. The manner of an arreſt. 

V. What is to be done after the arreſt. 


I. Who may or may not be arreſted. 


1. Generally, a member of parliament ſhall! have the Privilege of yar- 
3 privilege of parliament for himſelf and his ſervants to be lament. 
= freed from arreſts: but for treaſon, felony, and breach 
of the peace there can be no privilege. 4 1. 24, 25. 
2. In caſes of peers and corporations, the proceſs is a Peers and bodies 
diſtringas, for they cannot be arreſted, 3 Salk. 46. DOR OY 
3. In the caſe of X. and hm, H. 2 G. 2, upon Perſons charged 
a motion for an information againſt the defendant, who eues. 
? was a juſtice of the peace; it was held, that a perſon in 
execution in the king's bench may be there charged crimi- 


nally by a juſtice of the peace's warrant : but that no uch J 
juſtice can take a priſoner of this court out of the cu- 
ſtody of the court, and ſend him to the county gaol. Str. I | Wl 
828. 1 f 
4. None ſhall arreſt orieſts or their clerks, or other per- In churchxards. N 
ſeons of holy church, whilſt they attend to divine ſervice, | 1 
in churches, churchyards, or other places dedicated o God; 8 4 
on pain of impriſonment and ranſom at the king's will, N 
and he ſhall alſo make gree to the parties arreſted. 50 £4, 1 | 
E 1 
E) 5. Alſo a warrant executed againſt any perſon whatſo- On Sundays, li} 
ever, on the Lord's day, is void; and the perſons ſ ving N 
= the ſame ſhall ſuffer damages, as if they had done tn .zme — 1 
A without warrant; except in caſes of reaſon, felony and j 1 
1 breach of the peace. 29 C. 2. c. 7. .. b. | 
8 II. For what cauſes of ſuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. 1. Power is given t. the Suſpicion. | 
juſtices of the peace, to arreſt ail thoſe wh hey fi by | 
indictment, or by /t/þ:c:on, and to put them in pritc 1 
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Cauſes of ſuſpi- 


lohn. 


Common ſame. 


Circumſtances of 


guilt. 


Evil company. 


Living idle. 


Hug and cry. 


Arreſt witheut 


warrant, 


By private per- 


fons. 


Arreſt, 


And the cauſes of ſuſpicion, which are generally agreed 
to juſtify the arreſt of an innocent perſon for felony, are 
theſe that follow : 

(1) The common fame of the country ; but it ſeems, 
that it ought to appear upon evidence, in an action brought 
for ſuch arreſt, that fuch fame had ſume probable ground, 
2 Haw. 76. | 

(2) The being found in ſuch circumſtances, as induce 
a ſtrong preſumption of guilt; as coming out of a houſe 
wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable account 
of coming honeſtly by them. 2 Haw. 76. 

(3) The behaving one's ſelf in ſuch a manner as be- 
trays a conſciouſneſs of guilt; as where a man accuſed of 
felony, on hearing that a warrant is taken out againſt him, 


.doth abſcond. 2 Haw. 76. 


But the party who flies from an arreſt for a capital of- 
Fence, is not thereby guilty of a capital offence, but only 
liable to forfeit his goods, when ſuch flight is found againſt 
him. 2 Haw. 122. 

(4) The being found in company with one known to 
be an offender, at the time of the offence, or generally at 
other times keeping company with perſons of ſcandalous 
reputation. 2 Haw. 76. 2 Int. 52. 

(5) The living an idle, vagrant, and diſorderly life, 
without having any viſible means to ſupport it. 2 Haw, 


76 


(6) The being purſued by hue and cry. 2 Haw. 76. 
For if a felony is done, and one is purſued upon hue 
and cry, that is not of ill fame, ſuſpicious, unknown, nor 
indicted ; he may be attached and impriſoned by the law 
of the land. 2 Inf. 52. | 


Where no crime But generally, no ſuch cauſe of ſuſpicion, as any of the 
is committed, 


above mentioned, will juſtify an arreſt, where in truth ng 
ſuch crime hath been committed ; unleſs it be in the caſe 
of hue and cry. 2 Haw. 76. 


III. By whom the arreſt ſoall be made. 


t. In criminal caſes, a perſon may be apprehended and 
reſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by a 
conſtable, watchman, or private perſon, without any war- 
rant or precept. 

2. Thus all perſons, who are preſent when a felony is 
committed, or a dangerous wound given, are bound to ap- 
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prehend the offender, on pain of being fined and impri- 
ſoned for their neglect. 2 Haw. 74. 
Alſo, every private perſon is bound to aſſiſt an officer 
demanding his help, for the taking of a ſelon, or the ſup- 
preſſing of an affray. 2 Haw. 75. i 
Alſo by the vagrant act of 17 G. 2. Every private per- 
ſon may apprehend beggars and vagrants. 8 | 
3. Alſo, a watchman may arreſt a night walker, with- By watchmen, 
out any warrant from a magiſtrate, 2 Inf. 52. 
4. In like manner, a conſtable may ex officio arreſt a By conſtables, 
breaker of the peace in his view, and keep him in his 
houſe, or in the ſtocks, till he can bring him before a ju- 
ſtice. 1 H. H. 587. | | | 
5. Or any perſon whatſoever, if an affray be made to the By others. 
breach of the king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 
end the king's peace may be. kept ; but aſter the affray is 
ended, they cannot be arreſted without an expreſs warrant. 


2 In Pp + 

685 much concerning an arreſt without a warrant; Arreſt wich war- 
next follows arreſting with ſuch warrant, 3 

7. The warrant is ordinarily directed to the ſheriff or By the ſheriff or 
conſtable, and they are indictable, and ſubje& thereupon abi. 
to a fine and impriſonment, if they neglect or refuſe it. 

1 H. H. 581. , 

8. If it be directed to the ſheriff, he may command his Sheriff may de- 
bailiff, under-ſheriff, or other ſworn and known officer, pute. 
to ſerye it, without writing any precept. Bur if he will 
command another man, that is no fuch officer, to ſerve it, 
he muſt give him a written precept, otherwiſe falſe impri- 
lonment will lie. Lamb. 89. 

9. But every other perſon to whom it is directed, muſt other cannot 
perionally execute it; yet it ſeems, that any one may law- depute, 
fully aſſiſt him. 2 Haw, 86. 

10. If a warrant be generally directed to all conſtables, where a conſta- 
no one can execute it out of his own precin&; for in ſuch agony Arun 
caſe it ſhall be taken reſpectively to each of them within n av, 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another; but if it be directed to a 
particular conſtable (Mr. Hawkin; ſays, to a particular 
conitable by name), he may execute it any where within 
the juriſdiction of the juſtice, but is not compellable to 
exccute it out of his own conſtablewick. Lord Raym. 546, 
1H. H. 581. 2 H. H. 110. 2 Haw. 86. 

11. The juſtice that iſſues the warrant, may direct it Any perſon 
MA * N perſon if he pleaſeth, and it is good; but he ee. Us. 

OL. I. by 


may 
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is not compellable to execute it, unleſs he be a proper of- 
ficer. 1 H. H. 581. eB 8 8 
But not to be 12. But by the juſtices oath, the warrant ought not to 
— 2 to the pe directed to the party, but to ſome indifferent per ſon, 
co execute it. 
Where directed 13. If a warrant is directed to two or more jointly, 
to two jointly. yet any one of them alone may execute it. Dali. 


c. 169. 
VV. The manner of an arreſt. 


To be gone about 1. The officer to whom a warrant is directed and deli- 

immediately. - vered, ought with all ſpeed and ſecrecy to find out the 
party, and then to execute the warrant. Dalt. c. 169, 

Oppoſing the e- 2. It is certainly an offence of a very high nature, to 

CEUTIONs oppoſe one who lawfully endeavours to arreſt another for 
treaſon or felony : and it ſeems, that the perſon who fo 
oppoſes an arreſt for treaſon, whereof he knows the party 
to have been guilty, is thereby guilty of the treaſon; and 
that he who ſo oppoſes an arreſt for felony, is an acceflary 
to the felony. 2 Haw. 121. 

Arreſling m the 3. An arreſt in the night is good, both at the ſuit of 

nn. the king and of the ſubject; elſe the party may eſcape, 
9 Co. 66. 

Arreſting in an- 4. By the 24 G. 2. c. 55. Conſtables and others may, 

ocher county. on having the warrant indorſed by a juſtice in another 
county, into which an offender ſhall have eſcaped, arreſt 
an offender in ſuch other county, and carry him before 
the juſtice who indorſed the warrant, or fome other juſ- 
tice or juſtices of ſuch other county, if the offence is bail- 
able, to find bail; or elſe ſhall carry him back again be- 
fore a juſtice in the county from whence the warrant did 
firſt iſſue, 

Taking the ' 5. A private perſon cannot raiſe power to arreſt or de- 

_ the tain a felon. 1 H. H. 601. . 

* But any juſtice, or the ſheriff, may take of the county 
any number that he ſhall think meet, to purſue, arreſt, 
and impriſon traitors, murderers, robbers, and other fe- 
lons; or ſuch as do break, or go about to break, or diſturb 
the king's peace: and every man being required, ought to 
aſſiſt and aid them, on pain of fine and impriſonment, 
Dale. c. 171. 

But it is not juſtifiable for a juſtice, ſheriff, or other of- 
ficer, to aſſemble the poſſe comitatus, or raiſe a power or 
aſſembly of people, upon their own heads, without juſt 

auſe, Dalt. c. 171. 
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But where a juſtice, ſheriff or other officer, is enabled 
to take the power of the county, it ſeemeth they may 
command and ought to have the aid and attendance of all 

knights, gentlemen, yeomen, huſbandmen, labourers, | 
tradeſmen, ſervants, and apprentices, and of all other f 


perſons being above the age of fifteen years, and able to 
travel, Dat. c. 171. Becauſe, by the ſtatute of Min- | 
chefter, all of that age are bound to have harneſs, U 

But women, eccleſiaſtical perſons, and ſuch as be de- | | 
crepit, or diſeaſed, ſhall not be compelled to attend them. 111 
Dait. c. 171. | | 

And in ſuch caſe it is referred. to the diſcretion of the 
juſtice, ſheriff, or other officer, what number they will have 
to attend on them, and how and after what manner they \'þ 
ſhall be armed or otherwiſe furniſhed. Dale. c. 171. | 

6. As to the caſe of breaking open doors, in order to .eaking oFty | 
apprehend offenders, it is to be obſerved, that the law doors. 1 
doth never allow of ſuch extremities, but in caſes of ne- 
ceſſity ; and therefore, that no one can juſtify the break- 
ing open another's door to make an arreſt, unleſs he firſt 
kgnify to thoſe in the houſe the cauſe of his coming, and 
| requeſt them to give him admittance. 2 Haw. 86. 
| ; But where a perſon authorized to arreſt another, who 

| is ſheltered in a houle, is denied quietly to enter into it, 
in order to take him; it ſeems generally to be agreed, that 
he may juſtify breaking open the doors in the. following $ 
inſtances: 

(1) Upon a capias grounded on an indictment for any 
crime whatſoever; or upon any capias from the chancery 
or king's bench, to compel a man to fnd ſureties for the 
peace or good behaviour. 2 Haw. 86. 

(2) When one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conſtable 
or private perſon ; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 
juſtify the breaking open doors in order to apprehend him: 

(And this opinion he founds on Cotes. 4 1nft. 177. and 
Hales pleas of the crown 91.) 2 Haw, 87. 

But Lord Hee, in his hiſtory of the pleas of the crown, 

ſays, that upon a warrant for probable cauſe of ſuſpicion 


of- of felony, the perſon to whom ſuch warrant is directed, 
of may break open doors to take the perſon ſuſpected, if up- 
juſt on demand he will not ſurrender himſelf, as well as if 


there had been an expreſs and poſitive charge againſt him; 
and ſo (he fays) hath the common practice obtained. not- 
2 withſtanding 


Arreſt. 


withſtanding the contrary opinion of lord Cote: for in 
ſuch caſe the proceſs is for the king, and therefore a 
non omittas is implied. 1 H. H. 580, 583. 2 H. H. 
117. 
— as he may break open ſuch perſon's own houſe, fo 
much more may he break open the houſe of another. to 
take him ; for fo the ſheriff may do upon a civil procels : 
But then he muſt at his peril ſee that the felon be there; 
for if the felon be not there, he is a treſpaſſer to the 
ſtranger whole houſe it is. 2 H. H. 117. 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 
peri), that is, if in truth he be a felon, then it is juſtifiable, 
but if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable. 1 H. H. 82. x 

But a con/lable in ſuch caſe may juſtify, and the reaſon 
of the difference is this: becauſe that in the former caſe it 
is but a thing permitted to private perſons to arreſt for 
ſuſpicion, and they are not puniſhable if they omit it ; and 
therefore they cannot break open doors; but in caſe of a 
conſtable he is puniſhable if he omit it upon complaint. 
2 H. H. 92. 

)] Upon a warrant from a juſtice of the peace, to find 
ſureties for the peace or good behaviour. 2 Haw, 86. 
1 H. H. 582. 2 H. H. nn: | 

And in general, Mr. Dalton ſays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender, 
Dalt. c. 169. : | 

(4) On a warrant to (earch for ſtolen goods, the doors 
may be broken open, if the goods are there; and if they 
are not there, the conſtable ſeems indemnificd, but he that 
made the ſuggeſtion, is puniſhable, 2 H. H. 151. 

(5) Where forcible entry or detainer is found by inqui- 
ſition before juſtices of the peace, or appears on their view. 
2 Haw. 86. 

(6) On a capias utlagatum, or capias pro fine. 2 Haw. 


(7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or con- 
viction for it, grounded on any ſtatute, which gives the 
whole or any part of ſuch forfeiture to the king, 2 Haw. 86. 

(8) Where an aftray is made in a houſe, in-the view or 
hearing of the conſtable, he may break open the doors to 
take them. 1 Haw. 137. 2 Haw. 87. 
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(9) If there be diſorderly drinking or noiſe in a houſe, 
at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conſtable or his watch, demanding 
entrance, and being refuſed, may break open the doors, 
to ſee and ſuppreſs the diſorder. 2 H. H. 95. 

(10) Wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes, and ſhelters himſelf in an 
houſe. 2 Haw. 87. 

(11) But upon a general warrant, without expreſſing 
any felony or treaſon, or ſurety of the peace, the officer 
cannot break open a door. 1 H. H. 584. 

(12) Neither ought doors to be broken open to take a 
perſon, who is required to take certain oaths by virtue of 
a ſtatute, becauſe in ſuch caſe the warrant is not ground- 
ed on a precedent offence. 2 Haw. 87. 12 Co. 131. 

(13) In a civil ſuit ; the officer cannot juſtify the break- 
ing open an outward door or window in order to execute 
proceſs, If he doth he is a treſpaſſer. But if he findeth 
the outward door open, and entereth that way, of if the 
door be opened to him from within, and he entreth, he 
may break open inward doors if he findeth that neceſſary 
in order to execute his proceſs. Fe. 319. | 

For a man's houſe is his caſtle, for ſafety and repoſe to 
himſelf and family; but if a ſtranger, who is not of the 
family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not his 
caſtle, he cannot claim the benefit of ſanctuary therein. 
Fest. 320. 

And it is always to be remembered, that this rule muſt 
be confined to the caſe of arreſts upon proceſs in civil ſuits 
only. For where a felony hath been committed, or a dan- 
gerous wound given, or even where a miniſter of juſtiee 
cometh armed with proceſs founded on a breach of the 
peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience. id. 

(14) Finally, in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty. 2 Haw. 87. 

7. If there be a warrant againſt a perſon, for a treſpaſs 
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: | Killing in the 
le- or breach of the peace, and he flies and will not yield to arcefil or purſvit, 
on- the arreſt, or being taken makes his eſcape ; if the officer 
the W kills him it is murder. 2 H. H. 117. | 
86. But if ſuch perſon, either upon the attempt to arreſt, or 1 
or after the arreſt, aſſault the officer, to the intent to make v8 
s to his eſcape from him, and the officer ſtanding upon his guard 19 © 


H z hilt « 1 
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kills him, this is no felony; for he is not bound to go 


back to the wall as in common caſes of ſ defendendo, for | yi 
the law is his protection. 2 H. H. 118. = th 
But where a warrant iſſueth againſt a perſon for felony, ; 1 
and either before arreſt, or after, he flies and defends him- ; 
ſelf with ſtones or weapons, ſo that the officer muſt give : ju! 
over. his purſuit, or otherwiſe cannot take him without 5 or 
killing him, if he kill him it is no felony. And the ſame E of 
law is, for a conſtable that doth it by virtue of his office, 5 ſh: 
or on hue and cry, 2 H. H. 118. A g⁰ 
But then there muſt be theſe cautions: 1. He muſt be . tak 
a lawful officer; or there muſt be a lawful warrant. 2. I ( 
The party ought to have notice of the reaſon of the pur- 1 hin 
ſuit, namely, becauſe a warrant is againſt him. 3. It fon 
mult be a caſe of neceſſity, and that not ſuch a neceſſity 3 ] 
as in the former caſe, where an aſſault is made upon the I hol 
officer; but this is the neceſſity, namely, that he cannot . an 
otherwiſe be taken. 2 H. H. 119. 5 him 
But tho” a private perſon may arreſt a felon; and if he 0 cuſt 
fly ſo as he cannot be taken without he be killed, it is 3 in 1 
excuſable in this cale for the neceſſity; yet it is at his pe- 2 I 
ril, that the party be a felon ; for if he be innocent of the b hatt 
felony, the killing (at leaſt before the arreſt) ſeems at a g0 2 
leaſt manſlaughter ; for an innocent perſon is not bound I ties, 
to take notice of a private perſon's ſuſpicion. . 2 H. H. E war! 
119. 3 agai 
Whether the — 8. A perſon ſworn and commonly known, and acting may 
SET 0000 within his own precinct, need not ſhew his warrant ; but 4 deta 
wa. he ought to acquaint the party with the ſubſtance of it, of ſi 
2 Haw. 85. 4 Clear 
And an officer giveth ſufficient notice what he is, when B. 
he ſaith to the party, I arreſt you in the king's name; and ſuit | 
in ſuch caſe, the party at his peril ought to obey him, altho 
tho' he knoweth him not to be an officer; and if he have ther 
no lawful warrant, the party grieved may have his action 


of falſe impriſonment. Dale. c. 169. 
Sut the learned editor of Hale's hiſtory obſerves here- 


upon, that the books referred to intend the general war- 1. 
rant conſtituting ſuch perſon an officer, as a bailiff, or the ſuſpe, 
like, in a civil action; tho' it may be otherwiſe in caſe of can r 
felony, becauſe in ſuch caſe a private perſon may arreſt a ſpeed 
f:lon without any warrant at all. 2 H. H. 116. thing 

But if he acts out of his precinct, or is not ſworn and (1) 
eommonly known, he muſt ſhew his warrant if demanded. is no\ 
2 Haw. 85, 86. Otherwiſe the party may make reſſſt- (2) 
ance, and needs not to obey. it, Dall. c. 169. Either 
But I H. 
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But if the conſtable has no warrant, but doth it by 
virtue of his office, as conſtable, it is ſufficient to notify i 
that he is conſtable, or that he arreſts in the king's name 1 


1 

1 H. H. 583. Wi: 
But in the caſe of a warrant of diſtreſs, iſſued by a [it 

juſtice of the peace, for the levying a pecuniary forfeiture "Ir 


or ſum of money, it is ſpecially provided by the ſtatute 


of the 27 G. 2. c. 20. that the officer executing the ſame, | | 
ſhall, if required, ſhew his warrant to the perſon whoſe | 
goods are diſtrained, and ſhall ſuffer a copy thereof to be | 
taken. 1 


9. If the conſtable come unto the party, and require No arreft 10 
him to go before the juſtice, this is no arreſt nor impri- d 9% 
ſonment. Dalt. c. 170. p 

For bare words will not make an arreſt without layin | 
hold on the perſon or otherwiſe confining him. But 7 
an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt; for he is in i ü 
cuſtody of the officer. 1 Salk, 79. 2 Haw. 129. Caſes 44 
in the time of lord Hardwicke. 301. [8 

10. It hath been holden, that if a conſtable, after he Retakinga * 8 
hath arreſted the party by force of a warrant, ſuffer him to — 14 
go at large, upon his promiſe to come again and find ſure- WW. 
ties, he cannot afterwards arreſt him by force of the ſame 0 
warrant: However if the party return, and put himſelf Wy 
again under the cuſtody of the conſtable, it ſeems that it 1 
may be probably argued, that the conſtable may lawfully 114 | 
detain him, and bring him before the juſtice, in puſuance 1 | 
of ſuch. warrant ; but in this the law doth not ſeem to be 17 
clearly ſettled. 2 Haw. 81. 1 [j 

But if the party arreſted do eſcape, the officer upon freſh | I 
ſuit may take him again and again, ſo often as he eſcapeth, | „ 
altho' he were out of view, or that he ſhall fly into ano- Wa! 
ther town or county. Dalt. c. 169. | | 


V. What is to be done after the arreſt, 


1. When a private perſon hath arreſted a felon, or one By a privzes | 
ſuſpected of felony, he may detain him in cuſtody till he fern. . 
can reaſonably diſmiſs himſelf of him; but with as much 
1 as conveniently he can, he may do any of theſe three 
things: 

(1) He may carry him to the common gaol ; but that | | 
is now rarely done. 1 H. H. 589. 2 H. H. 77. 4 

(2) He may deliver him to the conſtable, who may 1 


either carry him to gaol, or to a juſtice of the peace. ; 
I H. H. 589. | 
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(3) He may carry him immediately to a juſtice of the 
peace. 1H, H. 589. 

2. If the conſtable, or his watch, hath arreſted affrayers, 
or perſons drinking in an alehouſe diſorderly at an unſea- 


ſonable time of night, he may put the ' perſons in the 


juſtice. 


By an officer by 
Warrant. 


Returning the 
Warrant. 


Conſteble in- 
demnified. 


ſtocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho' he de- 
I. ver them afterwards; or till he can bring them before a 
H. HF. gs. | 

3. If the arreſt is by virtue of a warrant, when the of- 
ficer hath made the arreſt, he is forthwith to bring the par- 
ty, according to the direction of the warrant: If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice ; but if the warrant be to bring him 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 
2 H. H. 112. 

But if the time be unſeaſonable, as in or near the night, 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
ſecure him in the ſtocks, or. in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him, 
2 H. H. 120. 

And when he hath brought him to the juſtice, yet he 
is in law ftill in his cuſtody, till the juſtice diſcharge,” or 
bail, or commit him. 2 H. H. 120. 

4. But it is ſaid, the conſtable is not obliged to return the 
warrant itſelf, but may keep it for his own juſtification, 
in caſe he ſhould be queſtioned for what he had done ; but 
only to return what he has done upon it. Lord Raym. 
11906. | 
+ And this ſeems to be implied in the ſtatute of the 
24 G. 2. c. 44. which enacteth, that no action ſhall be 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the ſame hath been refuſed or neg- 
lected for {ix days after ſuch demand: And if, after com- 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant. defendant, 
on producing and proving ſuch warrant at the trial, the 
jury ſhall give their verdict for the defendant, /. 6. And 

| it 
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Arreſt. 


it is certain the conſtable cannot grant a peruſal or copy 
of the warrant, unleſs he hath it in his cuſtody. 


105. 


6. By an ancient ftarute, 23 H. 6. c. 10. No ſheriff Fee for arreſt. 


ſhall rake for any arreſt, but 20d. and the bailiff which 
maketh the arreſt 4 d. on pain of 4ol. half to the king, 
and half to him that will ſue in ſeſſions (or the courts 
above) and treble damages to the party injured. 

Upon which ſtatute perhaps may be founded the cuſtom 
in many places, of giving 4d. to the conſtable with the 
warrant, for his trouble in executing the ſame; which in- 
deed at that time might be a reaſonable ſatisfactien; for 
4d. then was worth more than ten times the value of 4d. 
now. Which decreaſe in the value of money, in this and 
many other caſes depending upon ancient ſtatutes, may 
ſeem to require ſome conſideration. 


The rewards for arreſting or apprehending highwaymen 
and others, may be found under their reſpective titles. 


_ Aſault and Battery. 


J. Aſſault, what. 
II. Battery, what. 


III. In what caſes they may be juſtified. 
IV. How puniſhed. 


| J. Aſſault, what. 
A* SAULT, aſultus, from the French aſſayler, is an 


attempt or offer, with force and violence, to do a 
corporal hurt to another ; as by ſtriking at him with or 
without a weapon; or preſenting a gun at him, at ſuch 
a diſtance to which the gun will carry; or pointing a 
pitchfork at him, ſtanding within the reach of it; or by 
holding up one's fiſt at him; or by any other ſuch like 
act, done in an angry, threatning manner, x Haw, 
133, | 

And from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an aſlault; therefore on an indictment of aſ- 


ſault 


—— —— 4 
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Aſſault and Battery, 


ſault and battery, in which the aſſault is ill laid, if the 
defendant be found guilty of the battery, it is ſufficient, 
1 Haw. 134. 

Notwithſtanding the many ancient opinions to the con- 
trary, it ſeems agreed at this day, that no words whatſo- 
ever Can amount to an aſſault. 1 Haw. 134. 


I. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth to 
be, when any injury whatfoever, be it never ſo ſmall, 
is actually done to the perſon of a man, in an angry, 
of revengeful, or rude, or inſolent manner, as by ſpitting: 
in his face, or any way touching him in anger, or vio- 
lently juftling him out of the way, and the A. I Haw, 


134. 
III. In what caſes they may be juſtifed. 


A perſon may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age ; 
and even a wounding may be juſtified in defence of his * 
ſon, but not of his poſſeſſions. 3 Salks 46. 

Alſo if an officer having a lawful Ke lay hands on 
another to arreſt him, or if a parent in a reaſonable man- 
ner chaſtiſe his child, a maſter his ſervant, a ſchoolmaſter 
his ſcholar, a gaoler his priſoner, and even a huſband his 
wife as ſome ſay; or if one confine a friend who is mad, 
and bind and beat him in ſuch a manner as is proper in 
his circumſtances; or if a man force a ſword from one 
who offers to kill another therewith ;; in all theſe caſes, 
and ſuch like, it is juſtifiable. 1 Haw. 130. 

Likewiſe a perſon may juſtify an aſſault and battery 
of another, who doth menace or aſſault him, and attempt 
to _ him from his lawful watercourſe 'or highway. 
Pult. 4 

Likewiſe, a a perſon comes into my houſe, and will 
not go out, I may juſtify laying hold of him, and turning 
him out. Nel. Aſſault. 

And where a man in his own defence beats another who 
firſt aſſaults him, he may take advantage thereof, both 


upon an indictment, and upon an action; but with this 


difference, that on an indictment he may give it in evi- 
dence upon the plea of not guilty, but on an action ho 
melt plead it ſpecially, 1 Haw. 134. | 
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Aſlault and Battery, 


V. How puniſhed. 


There is no doubt but that the wrong-doer is ſubje& 
both to an action at the ſuit of the party, wherein he ſhall 
render damages; and alſo to an indictment at the ſuit of 
the king, wherein he ſhall be fined according to the hei- 
nouſneſs of the offence. 1 Haw. 134. 

And by 6 G. c. 23. /. 11. Aſſaulting in the ftreet or 
highway, with intent to ſpoil peoples cloaths, and fo ſpoil- 
ing them, is felony and tranſportation, | 

And by 7 G. 2. c. 21. Aſſaulting with intent to rob, is 
alſo made felony and tranſportution. F 

And by 9 Ann. c. 16. Aſſaulting a privy counſellor in 
the execution of his office, is felony without benefit of 
clergy. 

A private aſſault is not inquirable in the leet, not being 
a common nuſance, as all affrays are, 1 Haw. 135. 


Warrant for an affault. 


Weſtmorland. f To the conſtable f 


W HE RE AS complaint hath been made before me J. P. 

eſquire, one of his majeſly's juſlices of the peace in and 
for the ſaid county, upon the oath of A. I. of in the 
ſaid county, taylor, that A. O. of aforeſaid, butcher, 
did on the day of violently afſauit and beat him 
the ſaid A. I. at — aforeſaid in the county aforeſaid : 
Theſe are therefore in his ſaid majeſly's name, to command you 
forthwith to apprehend the ſaid A. O. and to bring him before 
me to anſwer unto the ſaid complaint, and to be further dealt 
zwithal according to law, Given under my hand and ſeal the 
day of, &c. 


Indictment for an aſſault. 


5 3 H E jurors for our lord the king upon their oath preſent, 
that A. O. of in the ſaid county, butcher, on 
the — day of — in the year of the reign of 

— at aforeſaid in the county aforeſaid, in and 
upon A. I. taylor, then and there being in the peace of God and 
of our ſaid lord the king, with force and arms, an aſſault did 
make, and him the ſaid &. I. then and there did beat, wound, 
and evil intreat, and then and there to him other enormous 


things did, to the great damage and hurt of bim the ſaid A. I. 
and 


108 
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Aſmſe, what. 


The circvit 
eommiſſions, 


tend there. 


Allauit and Battery. 


and to the evil example of all others offending in the like kind, 
and againſ! the peace of our ſaid lord the king, his crown and 
- dignity. 


Allizes. 


I. A SIZE (aſſeſſis) anciently ſignified in general, a 
| court where the judges or aſſeſſors heard and de- 
termined cauſes; and more particularly upon writs of aſ- 
fizz brought before them, by ſuch as were wrongfully put 
out of their poſſeſſions. Which writs heretofore were very 
frequent; but no mens poſſeſſions are more eaſily reco- 
vered by ejectments, and the like. Vet ſtill the judges in 
their. circuits have a commiſſion of aſſixe, directed to them- 
ſelves and the clerk of aſſize, to take aſſizes, and to do 
right upon ſuch writs. | 

2. To which commiſſion of aſſize, four other oommiſ- 
ſions are now ſuperadded ; to wit, 

(1) A commiſſion of general goal delivery, directed to 
the judges and the clerk of aſſize aſſociate ; which gives 
them power to try every priſoner in the gaol, committed 
for any offeace whatſoeyer, but none but priſoners in the 

aol. 
1 (2) A commiſſion of yer and ter miner, directed to the 
judges, and many other gentlemen of the county; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not 
in gaol. | 

(3) A commiſſion or writ of niſi prius, directed to the 
judges and clerk of aſſize, by which civil cauſes brought 
to iſſue in the courts above, are tried in the vacation by 
a jury of twelve men of the county where the cauſe of 
a&ion ariſes; and on return of the verdict of the jury to 
the court above, the judges there give judgment. 

(4) A commiſſion of the peace in every county of their 
circuit. 


Sheriffs, juſtices, 3. By the precept for the general gaol delivery above- 


1 and others to at- 


mentioned, the ſheriff is commanded to attend there in 
perſon, with his under-ſheriff; and to give notice to all 
Juſtices of the peace, mayors, coronets, eſcheaters, ſtew- 
ards, and alſo to all chief conſtables and bailiffs of hun- 
leds and liberties, that they be then and there in their 

own 


Alliſes.. 109 


own perſons with their rolls, records, indittments, and 
other remembrances, to. do thoſe things which to their, 
offices in that behalf appertain to be done, 

By virtue whereof, all juſtices of the peace, mayors,, 
and - others abovementioned, of that county. where the 
judges have their aſſizes, are bound to be preſent; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Cr. Circ, 4. 

4. Alſo, by ancient cuſtom (that is, by the common Conſtables pro- 
law of the land) before the coming of the judges, the ſentment. 
high conſtables iſſue their warrants to the petty conſtables, 
to make preſentments of all crimes and offences cogniza- 
ble at the aſſizes; to the intent (as it fecmeth) that the 
judges thereby may have a general information, and know- 
ledge, how the peace hath been kept: which preſentments, 
being delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other. 
remembrances abovementioned. 

Which ſaid warrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commiſſion of 
oyer and terminer, which is the largeſt of all the five com- 


miſſions abovementioned : And then the form thereof may 
be thus; : 


Weſtmorland, To the conſtable o.ä in the faid 
Eaſt Ward, county, 


T HES E are to require you the ſaid conſtable, in his ma- 
Jefly's name, to make out a preſentment in writing of all 
treaſons, miſpriſions of treaſons, inſurrections, rebellions ; coun- 
ter feitings, clippings, waſhings, falſe coinings, and ether falſi- 
ties of the money of Great Britain, and of other kingdoms and 
dominions whatſoever ; and of all the murders, felonies, man- 
Saughters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of wards, aſſem- 
blies, miſpriſions, confederacies, falſe allegations, treſpaſſes, 


riots, routs, retentions, eſcapes, contempts, falſities, negli- 
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5 gences, concealments, maintenance, oppreſſians, champerty, de- 
5 certs, and all other evil doings, offences, and injuries whatſo- 


ever ; and alſo the acceſſaries of them; by whomſoever, and in 
. what manner ſoever, done, committed or perpetrated, within 
5 J:ur conflablewick, Mich ſaid preſentment ſo made in writing 
53 as aforeſaid, and ſigned by you, you are to deliver to me at 
x in the ſaid county, on the day of at 
z the heur o in the forenoon of the ſame day, that I may 
85 have the ſaid preſentment ready to be delivered to his ſaid ma- 
Tefly's juſtices of ozer and terminer and general gaol delivery at 
40. 


Alliſes. 


the next Afſizes to be holden for the ſaid county. Herein fail 
you not, as you will anſwer the contrary at your peril. Gruen 
under my hand, the — day of — in the year of our 


lor 4 — ‚ 
John Bowneſs, High Conflable. 


2 — 


—_—_— Mo. * 


Attachment. 


HIS word, as a law term, we have immediately 

from the French attacher, to tye, or make faſt. 

The Italian word is attacare; the Spaniſh attacar; and 
the Saxon tæcan, to take. 

It ſignifieth the taking of a man's body by command- 
ment of a writ of precept ; and is properly grantable in 
caſes of contempts, againſt which for the moſt part all 
courts of record generally, but more eſpecially thoſe of 
W:/tminfter-hall, and above all the court of king's-bench, 

may proceed in a ſummary manner, according to their 
diſcretion. 2 Haw. 141. 

But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions have not a power to award an 
attachment ; but rhe court ſaid, they would not determine 
how it would have been, if they had committed the per- 
ſon for contempt ; but the ordinary and proper method is, 


by indictment. Se/. Ca. J. 2. 176. 


* * h—— * 
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Attainder. 


H E difference between a man attainted and convict- | 


ed is, that a man is ſaid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 
feſſion; and when he hath his judgment upon the verdict 
or confeſſion, then he is ſaid to be attainted. 1 1»ft, 390. 
That is to ſay, his blood is become (attinctus) tainted, 
ſtained, or corrupted: inſomuch that by the common law, 
in caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dower 
and the ſame cannot be reſtored or ſai , but by act of 
parliament ; and therefore in divers inftances, there is a 


ſpecial proviſion by act of parliament, that ſuch or fuch 
an 


do 


ſolici 
him t 
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an attainder ſhall not work corruption of blood, loſs of 
dower, nor diſheriſon of heirs. 


Attaint. 


A TTAINT is a writ that lieth, where a falſe ver- 

dict in a court of record, upon an iſſue joined by 
the parties, is given. 1 . 294. Which is treated of 
under title Juxozs. 


6 — _ — 
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Attoꝛney. 


1. A* attorney is one who is appointed to do any thing, yr... - 
| in the turn, ſtead, or place of another. 1 Inf. 51. ; 

2. No attorney or ſolicitor ſhall be capable to continue Juſtice of the 
or be a juſtice of the peace, during ſuch time as he ſhall Peace not to a& 
continue in the buſineſs and practice of an attorney or 27 
ſolicitor, 5 G. c. 18. /.'2. 

No under-ſheriff, ſheriff's clerk, receiver, nor ſhe- Under ſberiff. 
riff's bailiff, ſhall be attorney in the king's courts, du- 
ring the time that he is in office with any ſuch ſheriff, 
. 

4. No ſteward, bailiff, nor miniſter of lords of fran- Steward era 
chiſes, which have return of writs, ſhall be attorney in franchiſe. 
any. plea within the franchife or bailiwick, whereof he 
ſhall be officer. 4 H. 4. c. 19. 

5. No recuſant convict ſhall practiſe as an attorney or Recuſant. 
ſolicitor; on pain of 1001, half to the king, and half to 
him that ſue. 3 J. c. 5. /. 8. | 

6. If any perſon, who hath been convicted of forgery, perſon convicted 
perjury, or ſubornation of perjury, or common barratry, of barratry, or 
ſhall practiſe as an attorney or folicitor ; he ſhall be trauf- er «ime. 
ported for ſeven years. 12 G. c. 29 N 

7. No perſon ſhall act as attorney or ſolicitor, unleſs To be bound for 
he ſhall have been bound for five years. 2 G. 2. c. 23. 8 lets. 

J. 5, 6. 

8. And every perſon bound to ſerve as clerk to any Aftidavit to be 
attorney or ſolicitor, ſhall within three months cauſe an —_ 
affidavit to be made of the actual execution of the con- 
tract; in which affidavit ſhall be ſpecified, the name of 

| the 
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the attorney and ſolicitor and of the perſon ſo bound, theit 
Places of abode, and the day of the date of ſuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
G. 2. , 6. /. 4 

But there is generally an indemnifying clauſe in ſome 
act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch affidavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited. | 

And no perſon ſo bound ſhall be admitted or inrolled 
an attorney or ſolicitor, before ſuch affidavit ſo filed ſhall 
be. produced and openly read in court. 22 C. 2. c. 46. 


AQual fervice 9. And ſuch clerk ſhall, during the whole time of ſer- 
for the whole 
$ years, 


vice ſpecified in the contract, continue and be actually 
employed by ſuch attorney or folicitor or his agent, in the 
proper buſineſs of an attorney or ſolicitor, 22 C. 2. c. 46. 


7.8. | 


Provided, that if the maſter ſhall die or diſcontinue 
his practice, or if the contract ſhall by conſent be can- 
celled, or ſuch clerk be diſcharged by order of court; 
the clerk may be bound, during the refidue of the term 
to another maſter : ſo as affidavit be made and filed as 


_ aforeſaid, of the execution of ſuch ſecond or other con- 


tract. /. 9. | 

And ſuch clerk, before he ſhall be admitted attorney 
or ſolicitor, ſhall cauſe an affidavit of himſelf, or of the 
attorney or ſolicitor to whom. he was bound, to be made 
and filed as aforeſaid, that he hath actually and really 
ſerved and been employed by ſuch practiſing attorney or 
ſolicitor or his agent, during the ſaid whole term of five 
years. /. 10. 

10. One of the judges in the courts of law ; and the 
maſter of the rolls, or two maſters in chancery, and a 
judge of the other courts: of equity reſpectively; —ſhall 
examine any perſon touching his fitneſs and capacity to 
be an attorney or ſolicitor : and if approved of, he ſhall 
be ſworn in open court, and admitted, and inroiled, with- 
out fee, except 18. for adminiſtering the oath. Which 
admiſſion (on a treble 40s. ſtamp) ſhall be ſigned, and 
delivered to him. 2 G. 2. c. 23. /. 4, 5, 6. 

And the attorney's vath ſhall be this: * I A. B. do 
« ſwear, that I will truly and honeſtly demean myſelf 
e in the practice of an attorney, according to the beſt 
« of my knowledge and ability; ſo help me God.“ 
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The ſolicitor's oath : ** I A. B. do ſwear, that I will 
e truly and honeſtly demean myſelf in the practice of a 
ce ſolicitor, according to the beſt of my knowledge and 
& ability; ſo help me God.” / 14. 
11. If any perſon ſhall act as attorney or ſolicitor, for Penalty of ating 
deore 1h. olled, 
admitted and inrolled as aforefaid ; he ſhall forfeit 5ol. 
and be incapable to act for the future: The ſaid penalty 
to be recovered in any of the courts of record at - 
minſter, or in the counties palatine reſpectively, or great 
ſeflions in Wales, or at the aſſizes or ſeſſions, by any per- 
ſon who ſhall ſue for the ſame within 12 months, toge- 
ther with treble coſts; and no proceedings thereupon ſhall 
be removed before judgment, or ſtayed by any certiorart 
or other writ. 2 G. 2. c. 23. /. 2 25- | | 
And by the 5 8 V. c. 24. Any attorney or ſolicitor, 
acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualified for of- 
fices, ſhall incur a praemunire. | 
12. No attorney or ſolicitor ſhall have more than two To have no more 
clerks at any one time. 2 G. 2. c. 23. f. 15. n 
Except the prothonotaries in the common pleas, and 
the ſecondary in the king's bench, and the {everal pro- 
thonotaries in the counties palatine, and great ſeſſions in 
Wales; each of whom may have three, who ſhall be 
bound and ſerve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſous who have ſerved 
to a ſworn attorney. /. 16. 
13. A ſworn attorney may, on examination as aforeſaid, Attorrey may 
be admitted, ſworn, and inrolled a ſolicitor, in any of emen n 
the courts of equity, without fee or ſtamp. 2G. 2. c. 23. : 


. 20. 


14. In like manner, a ſworn ſolicitor may be admitted, S*\icitor may ds 
ſworn, and inrolled an attorney, in the King's bench or A 
common pleas. 23G. 2. c. 26. /. 15. 

15. So alſo, a ſworn ſolicitor in any of the courts of Mas be admitted 
equity may, on examination as aforeluid, be admitted, “er vette 
iworn, and inrolled, in any other court of equity, with- 
out fee or ſtamp. 2 G. 2. c. 23. f. 21. 

16. And any attorney or ſolicitor in any of the Courts May act in the 
ae{pectively, may, with the conſent in writing df an at- veme of any 
torney in any other court, in the name of ſuch attorney, © ere 
tue out any proceſs, and cariy on any (uit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an at- 
torney of ſuch court. 2 C. 2. c. 3. 78 10. 

17. And any perſon, who bath been admitted an at- May 20 in infe- 
torney in any of his majeſty's courts of record at Weſt. drt“ 66 
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minſter, ſhall be capable of being admitted to practiſe as 
an attorney in any inferior court of record; provided he 
be in all other reſpects qualified according to the cuſtom 
of ſuch inferior court. 6 G. 2. c. 27. 

18. No perſon ſhall act as attorney, ſolicitor, or agent, 
at any general or quarter ſeſſions of the peace, without 
being duly inrolled ; on pain of 50 l. to him who ſhall ſue 
in 12 months, with treble coſts : and if any attorney or 
ſolicitor ſhall permit him to make uſe of his name in {ach 
ſeflions, he ſhall forfeit 50 l. in like manner, 22G. 2. c. 
4b. /. 12. 

And no clerk of the peace or his deputy, or any under- 
ſheriff or his deputy, ſhall act as ſolicitor, attorney, or 
agent, at any general or quarter-ſeſſions of the peace of the 
county or place where he ſhall execute his ſaid office re- 
ſpectively, on pain of 50 l. in like manner. /. 14. 

19. A perſon acting as attorney or ſolicitor in the county 
court, without having been legally admitted ; ſhall forfeit 
201. with coſts, to him who ſhall ſue in 12 months in 
any of his majeſty's courts of record, 12 G. 2. c. 13. / 7. 

20. An attorney, in reſpe& of his attendance at the 
court, cannot be preſſed for a ſoldier. Comyns Dig. At- 
torney. 

Nor ſhall be made conſtable, though there be a cuſtom 
that every inhabitant ſhall be choſen in his turn. id. 

And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will; as to the office of 
overſeer of the poor; or enen or any office 
within a borough. id. 

So he ſhall not be choſen collect of the lord's rent 
within a manor, where it is copyhold; though it be part of 
His tenure. id. 

So he ſhall not be amerced for not doing his ſuit at the 
lord's court, when his attendance at Weſtminſter is re- 
Guired, i. 

Yet it hath been ſaid, that an attorney ſhall not be ex- 
cuſed by privilege from offices, which may be executed by 
deputy ; but only thoſe which require perſonal duty. Ce- 
enyns. ibid. March 30. 

And in the caſe of the corporation of Norwich v. Berry, 
T. 6 G. 3. it was adjudged, that an attorney is not ex- 
empt-d from the office of ſheriff. 

If an attorney be denied his privilege, he may have a 
w1it of privilege for his diſcharge. 2 Faw. 63 

21. If any attorney be notoriouſly found in any default, 
of record, or otherwiſe; he ſhall turiwear the court, and 

never 
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never after be received to make any ſuit in any court of 
the king. 4 H. 4. c. 18. 

And therefore, where an attorney ſued out a capias, 
without an original; he was ſtruck out of the roll, and 
ſworn, that he be not an attorney in any of the king's 
courts. Comyns Dig. Attorney. 

So an attorney, who gave names to the ſheriff to be 
returned upon a jury, was caſt over the bar. id. 

So if he takes money of his client, and afterwards 
wholly refuſes to intermeddle with his bufineſs ; he ſhall 
be ſtruck out of the roll. id. 

If he. refuſe a re-delivery of writings intruſted to his pe- 
ruſal, though ſome of them concern himſclf principally; 
the court, upon motion, will compel him to re-deliver 
them, on payment of all due to him in the cauſe for which 
they were delivered; for if the writings were delivered for 
a ſpecial purpoſe, he ſhall not detain them for another de- 
mand. id. | 

And the court will award an attachment againſt him, 
for bad and fraudulent practice; and he ſhall pay coſts 
thereupon, or ſhall be committed : But an attachment 


will not be granted before a day allowed to ſhew cauſe, 
id, 
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22. No attorney or ſolicitor, being a priſoner, ſhall, acting when 


4 0 . 
in his own name, or in the name of any other attorney, under conüne- 


during his confinement, ſue out any writ or proceſs, or 
commence any action ; on pain that ſuch proceedings 
ſhall be void, ,and he ſhall be incapacitated to act as attor- 
ney or ſolicitor for the future; and any attorney or ſoli- 
citor permitting or impowering him to do ſo in his name, 
ſhall be in like manner incapacitated, 12 G. 2. ce 13. 
Provided, that ſuch perſon ſo confined may carry on or 
tranſact any ſuit commenced before his confinement: 


. 10. 


23. Every writ or proceſs for arreſting the body, and Name to be in- 


every writ of execution, or ſome label annexed to ſuch 
writ or proceſs, and every warrant to be made out the:e- 
upon, ſhall be ſubſcribed or indorſed with the name of 
the attorney, clerk in court, or ſolicitor; and where ſuch 
perfon ſhall not he immediately employed by the plaintiff, 
then alſo with the name of the attorney or ſolicitor im- 
mediately employed: And every copy of any writ to be 
ſerved on the defendant ſhall be ſubſcribed or indorſed, 
with the name of the attorney or ſolicitor immediately em- 
ploved, 2 G. 2. c. 23. f. 22. 
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But the not ſubſcribing or indorſing the name of the 
attorney, clerk in court, or ſolicitor, on the warrant made 
out on the proceſs, ſhall not vitiate the ſame; provided 
the writ be ſubſcribed or indorſed : but the ſheriff meking 
out ſuch warrant, and not ſubſcribing or indorfing the 
name of the attorney, clerk in court, or ſolicitor, who 
ſued out the ſame, ſhall forfeit 51; to be aſſeſſed upon 
him as a fine, by the court out of which the proceſs iſ- 
ſued ; half to the king, and half to the party aggrieved by 
ſuch omiſſion. 12 G. 2. c. 13. / 4. 

Acting for a per- 24. If any ſworn attorney or ſolicitor ſhall knowingly 
ſon unqualited. act as agent for any perſon not qualified; he ſhall, on 
proof thereof to the court in a ſummary way, be ſtruck 
off the roll and incapacitated ; and ſuch unqualified per- 
ſon ſhall be committed to the priſon of the court, for any 
time not exceeding one year. 22 G. 2. c. 46. J. 11. 

25. If any ſworn attorney ſhall knowingly ſuffer any 
ce _ perſon, not being a ſworn attorney or ſolicitor, to act in 

bis name; he ſhall be incapable to act as an attorney, 
26-26 23. 17. 

26. If any attorney or ſolicitor ſhall willingly delay his 
client's ſuit, to work his own gain; the party grieved 
ſhall have his action for the ſame, and recover coſts and 
treble damages; and the ſaid attorney and ſolicitor ſhall 
be diſcharged from being an attorney or ſolicitor any 
more. 3 7. 7. 

27. All attornies and ſolicitors ſhall give a true bill 
unto their clients ſubſcribed with their own hands and 
names, before they ſhall charge their clients with their 
fees or charges. 3 FJ. c. 7. 

28. And if any attorney or ſolicitor ſhall demand by his 
bill any ocher ſum of money, or allowance upon his ac- 
count of any money, which he hath not laid out; the party 
grieved ſhall have his action for the ſame, and recover 
coits and treble damages; and ſuch attorney or ſolicitor 
ſha]l be diſcharged and incapacitated. 3 J. c. 7. 

Client to have a 29. No attorney or ſolicitor ſhall ſue for recovery of 
month to pay in. his fees; until after one month from the time of deliver- 
ing the bill ſigned. 2 G. 2. c. 23. /. 23. 

30. And the client, on ſubmiſſion to pay the whole 
ſum that on taxation hall appear due, may have the bill 
taxed by the proper officer. And if the attorney or ſoli- 
Citor, or the party charged, having due notice, ſhall not 
attend the taxation; the officer may proceed to tax the 
bill ex parte: (And no ſuit ſhall be commenced for the 
ſaid fees during the taxation.) And on taxation and ſet- 
tlement of the bill, the party ſhall forthwith pay to TT 
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ſaid attorney or ſolicitor, or to any perſon by him autho- 
rized who ſhall be preſent at the taxation, or otherwiſe 
as the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be lia- 
ble to an attachment, or to ſuch proceedings at the elec- 
tion of the attorney or ſolicitor as the party ſhall be other- 
wiſe liable to by law. And if it appear on the taxation, 
that the attorney or ſolicitor hath been overpaid; he ſhall 
forthwith refund, on pain of attachment, or fuch other 
proceedings as aforeſaid. If the bill taxed be leſs by a 
ſixth part than the bill delivered; the attorney or folicitor 
ſhall pay the coſts of taxation: But if it ſhall.not be leſs, 


the court ſhall charge the attorney cr client according to 


their diſcretion. 2 C. 2. c. 23. /. 23. 

Provided, that the ſaid act ſhall not extend to any bill 
of fees due from any attorney or ſolicitor, to any other 
attorney or ſolicitor or clerk in court; but they may uſe 
ſuch remedies for the recovery thereof, as they might 


have done before the making of the ſaid act. 12G, 2. 
c. 13. / 6. 


31. In ſome caſcs the attorney himſelf ſhall be liable to In what caſe the 
attorney himſelf 


ſhall pay cults, 


pay coſts. As in the caſe of the King and Fielding, M. 32 
G. 2. On ſhewing cauſe why an information ſhould not 
be granted againſt Mr. Fielding, for a miſdemeanour in his 
office of a juſtice of the peace; the complaint appeared to 
be frivolous and vexatious : fo that the juſtice ought to 
have the coſts he had been put to in defending himſelf 
againſt it, The only queſtion was, who ſhould pay them. 
— The complaint was made on a joint affidavit made by 
the proſecutor (one Taylor), and his attorney (Mr. Cal- 
laghan.) Which attorney (as was proved on oath) had 
alſo declared, that if it ſhould coſt him 1001. he would 
lay Fielding by the heels, —It was ſtrongly urged on the 
behalf of Mr. Callaghan, that it would be a very great diſ- 
couragement to attornies, in the courſe ef their practice, 
if they were to be made perſonally liable to coſts, in caſe 
their clients motions ſhould not ſucceed z; which motions 
they had engaged in, at the application of their clients, 
and upon facts repreſented to them by their clients, as 
being true and candidly ſtated ; and which they them- 
ſelves could not know or ſuſpect to be otherwiſe : and that 
it would be ſtil] more hard upon them, to do this without 
hearing what they could urge in their own defence. But 
the court were clear and unanimous, that in this caſe, 
they might and ought to do it; becauſe Mr. Callaghan not 
only appeared as proſecutor, by joining in the original af- 
fidavit of complaint; but had alſo expreſsly declared, that 
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if it ſhould coſt him 100. he would lay Fielding by the 
heels. 
to be paid by Mr. Taylor and Mr. Callaghan. 
Mansfield. 654. 


Therefore they diſcharged the rule, with coſts, 
Burrow, 


Award. 


1 T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the lay contained 


under this title : Concerning which we will ſhew, 


1. What things may be ſubmitted to arbitrotion. 
TI. The ſeveral kinds of ſubmiſſion to arbitration. 
II. The award; and therein what ſhall be deemed 


a good award, and what not. 


J What things moy be ſubmitted to arbitration. 


1. It is held clearly, that all matters of controverſy, 
either of fact, or of a right in things and actions perſonal 
and uncertain, may be ſubmitted to arbitration. 9 Co. 78. 

2. Matters of freehold, or any right and title to a free- 
hold, cannot be ſubmitted to arbitrament ; for a freehold 
is. not transferrable from one to another, without livery 
and ſeiſin: Yet if there be a ſubmiſſion concerning tne 
right, title, or poſſeſſion of lands and tenements, and the 
parties enter into mutual bonds, to ſtand to the award 
made relating to them, they forfeit their bonds unleſs they 
obey it. 1 Roll. Abr. 242, 244. Read. Arb. vod, b. 4. 
" 

90 if the condition of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land 


to one, and that the other ſhall releaſe to him: if he doth 


not relcaſe, the obligation is forfeited. 1 Bac. Alr. Ar- 


bitrament. A. 


But if the atbitrator awards the land to one, it ſeems 


the obligation is not forfeited, tho* the other do not con- 
vey to him to make him a good title; for the arbitrator 
hath not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be 
forfeited : for the awarding the land to one, cannot be 
expounded, that the other ſhall infeoff him. id. 4 
n 


be 
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And altho' there be no bond, yet if the arbitrator do 
award that the one ſhall infeoff the other ; it ſeems that 
an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as bd as if there were a bond, 
and then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; 
for if ſuch an award were void, then the condition of the 


obligation to perform it could not be broken. id. 


In like manner, an annuity is not determinable by award ; 
for it is reckoned in nature of a freehold, and therefore 
cannot paſs without the deed of the party. id. 

So a partition cannot be made by award; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. id. 

It hath been doubted, whether leaſes for years, being 
chattels real, could be transferred by award ; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award: and then, if the arbitrators award, that one ſhall 
aſſign or transfer the leaſe to the other; it he refuſeth, he 
forfeits his obligation. id. 

3. Debts on arrearages of accounts before auditors, Matters of re- 
ſhall not be diſcharged by award; becauſe it appears of * 
record, and muſt be diſcharged by matters of as high a 
nature. 1 Bac. Abr. Arbitrament. A. 

4. Debts due by ſpecialty cannot be diſcharged by a Debts due by 
bare award ; but if the ſubmiſſion was by bond, the award ſpecialty. 
would be a good bar; for one ſpecialty may be diſſolved 
by another. 1 Bac. Abr. Arbitrament. A. 


5. A certain and fixed debt is not diſcharged by an A thing certain. 


award; for the end and deſign of an arbitration is, to re- 
duce uncertain debts and duties to a certainty : and to 
award a man a certain debt, is to give him no more, nor 
do any greater thing for him, than was done before; for 
now he can have but an action, and that he might have 
before; and to give him leſs than he had before, is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. A. 

But if 201. be due to a man, and he and another ſub- 
mit all perſonal things to arbitration ; there, if the arbi- 
trator award 101. it is a good award: becauſe there were 
other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in ma- 
king the award; ſo as perhaps the debt of 201. was dimi- 
niſhed, in conſideration of ſome treſpaſſes done by him 
to the other party. id. 5 

6. Criminal matters, as treafons, murders, felonies, and Criminal af- 
ether offences indictable at the ſcit of the king, cannot be ens 
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ſubmitted to arbitrament; for it is for the good of tho 
commonwealth, that ſuch offenders be made known and 
puniſhed: and the king in ſuch caſes is a party, for whom 
the other parties cannot undertake. And altho' the ſub- 
miſſion be by bond, yet the obligation is void; and the 
parties may be puniſhed for entring into ſuch bonds. x 
Bac. Abr. Arbitrament. A. 

But if the party injured proceeds by way of action, as 
he may in aſſaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover, may be ſub- 
mitted to arbitration: for in ſuch caſe the action is for 
himſelf, and not for the king. Compleat Arbitrator 28. 
Matrimonial 7. Alſo matrimonial cauſes, or any thing concerning 
cauſes, the contract or diſſolution of marriage, cannot be ſubmit- 

ted to arbitrament. 1 RelPs Abr. 252. 
But the damages a perſon ſuſtained by a promiſe of mar- 
riage, or any thing relating to a marriage portion, may be 


ſubmitted. 16 Ed. 4. 2. 


IT. The ſeveral kinds of ſubmiſſion to arbitration. 


By parol. 1. A ſubmiſſion by words is good, and the party in 
whoſe favour the award is made, hatin a remedy to inforce 

a performance of it: Yet it is not expedient that any ſub- 

miſſion ſhould be by parol, becauſe the party may revoke 

it at pleaſure, at any time before the award made, and 

that by word likewiſe; and the judges will rarely enforce 

the performance of an award, when either the ſubmiſſion 


F or the award is by parol, becauſe it lays ſo great a foun- 


dation for perjury. Cempl. Arb. 21. 
2. Submiſhon may alſo be by covenaut; but this method 


is ſeldom uſed : for tho” it contains the fry certainty with 
a bond, yet the method of ſuing on a covenant is different, 
2nd more difficult than in iuing on bond, Cempl. Arb. 7 
4b. 

3. Submiſſion by rule f curt (A) is made in purſu- 
ance of the ſtatute 9 & 10 W. c. 15. which enacteth as 
follows: 

It ſhall be lawſul for all merchants and 8 and 
others deſiring to end any controverſy, ſuit, or quarrel 
(for which there is no other remedy but | by perſonal ac- 
tion, or ſuit in equity) by arbitration, to agree that their 
ſubmiſſion to the award or umpirage be made a rule of 
any of his majeſty's courts of record, which the parties 
Mall chooſe, and to inſert ſuch agreement in their ſubmil- 


By covenant, 


Py rule of court. 


mey ſubmit themſelves: Which az; CEE being ſo e's + 
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ſion, or the condition of the bond or promiſe, whereby 
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and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall or may, on producing an 
afidavit thereof, made by the witneſſes thereunto, or any 
one of them, in the court of which the ſame is agreed to 
be made a rule, and reading and filing the ſaid affidavit 
in court, be entered of record in ſuch court; and a rule 
ſhall thereupon be made by the ſaid court, that the parties 
ſhall ſubmit to, and finally be concluded by ſuch arbitra- 
tion or umpirage ; and in caſe of diſobedience to ſuch ar- 
bitration or umpirage, the party neglecting or refuſin 
to perform the ſame, or any part thereof, ſhall be ſubject 
to all the penalties of contemning a rule of court; and the 
court on motion thall iſſue proceſs accordingly ; which 
proceſs ſhall not be ſtopped or delayed in its execution, 
by any order of any other court of law or equity, unleſs 
it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means. 

And this is allowed to be the moſt expeditious way; 
and the method is to get a counſel to move in any of the 
courts to have it made a rule, which in ſuch caſe is never 
denied: and then the party is liable to the ſame penalties 
that he would be {or diſobeying any other rule of court. 
Compl. Arb. 6, 47. 
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4. Or laſtly, the ſubmiſſion may be by bond (B). In By bend. 


which caſe each party muſt give to the other a bond; which 
bond, and condition, muſt contain exactly the ſame words, 
only changing the names of the parties. And the penalty 
of the bond ſhould at leaſt be the value of the thing ſub- 
mitted; ſo that the party may rather abide by the award, 
than forfeit his obligation. Cempl. Arb. 46. | 

And undoubtedly a ſubmiſſion by bond in ſome reſpects, 
exceeds a ſubmiſſion by rule of court: for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties ex- 
ecutors ; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 
jament directing, that the proſecution ſhall be carried on 
by attachment, the remedy being loſt, the award is loſt 


likewiſe. Compl. Arb. 34. 


©, dometimes the ſubmiſſion is both by bond and rule Both by bond and 


of court, by adding the party's content ac the bottom of rule of court. 


the condition of the bond; and this is ſtil] the beſt way, 
for then the party may proceed which way he pleaſes: and 
it is faid, that he may proceed both Ways; that is to ſay, 
both on the bond, and have an attachment likewiſe for the 
contempt. 1 Salk. 73, 

6, It 


1 


—— —— — 


—— 2 — 


1 


— 


OG — i — 


— 


— 2 — 


— 4 


Award. 


6. It hath been uſual alſo of late years, to inſert in the 
ſubmiſſion a clauſe that no bill in equity ſhall be filed 
againſt the arbitrators : which reſtriction will be a bar 
againſt ſuch bill being brought. As in the caſe of Ling- 
wood and Croucher, Aug. 6. 1742; One condition of the 
ſubmiſſion was, that the parties ſhould be reſtrained from 
preferring a bill in equity againſt the arbitrators. And on 
a bill being brought, the award was pleaded in bar. And 
by the lord chancellor Hardwicke : the plea muſt be allow- 
ed. And he mentioned a caſe of one Mr. Robins in lord 
chancellor King's time, who being appointed arbitrator by 
by the court, accepted of it with a proviſo that the par- 
ties would enter into a rule not to bring a bill in equity, 
which was done accordingly : notwithſtanding which, the 
party againſt whom the award was made brought a bill 
againſt the arbitrator, and charged corruption and par- 
tiality, Upon which Mr. Robins moved, that he might 
be ſtruck out from being a party to the cauſe. His lord- 
ſhip granted the motion, and faid, it would be a very 
great hardſhip upon arbitrators if they ſhould be haraſſed 
with ſuits, aad the allowing them to be liable to ſuch ſuits 
would effectually diſcourage perſons of worth from accept- 
ing the office of arbitrators. And therefore he ſtruck him 
out from being a party. 2 Atiyns 395. 

But in which way ſoever the ſubmiſſion is made, the 
ſame nevertheleſs may be revoked, tho* made irrevocable 
by the ſtrongeſt words ; for a man cannot by his own act, 
make ſuch authority or power not countermandable, which 
by the law and in its own nature is countermandable, 
8 Co. 82. 

But if the ſubmiſſion be by bond, if the party revokes, 
he forfeits his obligation, for that he hath broken the 
words of the condition, which are, that he ſhall ſtand to 
and abide the award. And if he revokes, he muſt like- 
wife give notice of the revocation ; and if the ſubmiſſion 
was by bond, the revocation muſt be in writing. 8 Co. 
82. | 
And if the ſubmiſſion be made a rule of court, purſuant 
to the act of parliament ; if either of the parties revokes, 
the court will grant an attachment. Compl. Arb. 82. 

But if the ſubmiſſion be by word, the party may revoke 
at pleaſure, and he forfeit: nothing; but he muſt in this 
caſe likewiſe give notice of the revocation, tho” it need not 
be in writing; aud the notice muſt be to the arbitrators 
themſelves. 8 Co. 82. 
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III. The award (C); and therein what ſhall be deemed 


a good award, ana what not. 


1. The arbitrators cannot injoin an oath to the wit- Arbitrators can- 
neſſes, there being no law which gives them any ſuch a 

wer. 

N It is highly convenient that the award be in wri- Award beſt to be 
ting, and ſo to be mentioned in the ſubmiſſion, Compl. 
Arb. 34. 

3. It is not required by any of the ſtamp acts, that an 1 ſhall 
award by name ſhall be on ſtamped paper or parchment 8 
nor doth it ſeem to be comprehended under any deſcrip- 
tion in the ſaid acts, unleſs it be under the word deed, or 
the more general words obligatory inſirument : if the for- 
mer, it ſhall be on a 2s. 64. ſtamp; if the latter, on a 
double ſix- penny. | 

4. One thing eſſential to a good award is, that it Ye Pens to 2 
made with reſpect to perſons and things, according to fabmufhes. 
the ſubmiſſion. Weed. b. 4. c. 3. 

Upon which ground, as the arbitrators are, with re- 
ſpect to the things ſubmitted, circumſcribed and tied down 
to the ſubmiſſion ; fo in ſeveral caſes it has been diſputed, 
whether their awarding releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good ; it is 
therefore moſt adviſable to award releaſes to the time Bf 
the ſubmiſſion; tho' it is now clearly held, that general 
releaſes ſhall extend only to the time of tbe ſubmiſſion, 
and that if there be releaſes awarded to the time of the 
award, they ſhall be good, unleſs it be ſhewn on the other 
fide, that ſome new matter hath ariſen between the parties 
between the ſubmiſſion and award. 1 Roll, Abr. 242. 6 
Med. 34. 

T hat is is to ſay, an award of releaſes to the time of ma- 
king the award, includes all that is within the ſubmiſſion, 
and more ; which ſhall be good for ſo much as is within 
the ſubmiſſion, and void for the reſidue, 1 Bac. Ar. Ar- 
bitrament. E. 

If the ſubmiſſion be, ſo as the award be ready to be deli- 
vered to the parties or to ſuch of them as ſhall deſire the ſame, 
the parties ſo bound are themſelves obliged to take notice 
of the award at their peril ; but if the words of the ſub- 
miſſion be, /o that the award be delivered to each party by 

ſuch a day, then it muſt be delivered to each party accord- 
ingly, Read. Arb. Mead. b. 4. c. 3. 
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But tho' the words of the ſubmiſſion may be ſuch, as 
will oblige the parties to take notice of the award at theie 
peril; yet if the arbitrators award that one of the parties 
ſhall do an act, which depends upon another firſt to be 
done of the 1 party, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
he hath done what was neceſlary on his part. Compl. Arb. 
I2. 

An award that one ſhall pay for the writings of the 
award, or the reckoning in the houſe where the award was 
made, is a void award; for ſuch things are plainly out of 
the ſubmiſſion. 1 Rall. Abr. 254. 

5. Alſo, it is required, that the award be beheficial, and 
appoint ſomething advantageous to either party ; for an 
award of one fide only, is not good: ſo if an award be, 
that one of the parties ſhall go to Rome, when it appears 
that there is no advantage to the other party by his going, 

it is void. Wood. b. c. 3. 

So if a man and woman ſubmit themſelves to an award, 
it is no good award that they ſhall inter marry, for this is 
not intended any advantage. 1 Roll. Abr. 252. And the 
bodies of the parties are not ſubmitted to arbitration. 1 
Bac. Abr. Arbitrament. E. 

Where an award was, that the deſendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral re- 
leaſes ſhould be given preſently; it was objected, that by 
giving ſuch releaſes, the bond and money would be dif- 
charged, and therefore the awarding the releaſe was void 
againſt the plaintiff, and ſo there is nothing of his ſide to 
be done: And of this opinion was the court. But where 
the award was, that money ſhould be paid at two ſeveral 
days, and releafes given, ſo that it appears by the very 
method and order of the award, that the general releaſes 
were not to be given til] after the money paid ; the court 
were clear of opinion, that it was well enough, and ſo 
RON was given for the plaintiff, 2 Mod. 169. 
Award to bepol- 6. Alſo it is required in a good award, that it be poſ- 
8 üble and lawful. Wood. b. c. 3. 

Thus, if an award be, that one of the parties ſhall kill, 
ſteal, forge a deed, or the like, it is void. 1 1ſt. 206. 

In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void; for the infant's releaſe is not good in law. 

Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſlible by the act of 
God, the party is excuſed; as if an award be, to deliver 
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a horſe before ſuch a day, and he dies before that day. 
21 Ed. 4. 70. | 

7. Alſo it is required, that the award be certain and ee by Ir woe 
final. Mood. b. 4. c. 3. , 

Upon which ground it hath been reſolved, that if the 
arbitrators award, that one of the parties beg the other's 
pardon before ſuch a mayor, or ſuch and ſuch perſons, it 
is good and certain enough; but if the award be, that he 
ſhall beg pardon in ſuch manner and in ſuch place as the 
other party ſhall appoint, it is not good: for the arbitra- 
tors are to determine, and not to make ſuch party his 
own judge in his own cauſe. And tho” the time and place 
be but circumſtances, yet in this fort of ſatisfaction they 
make the moſt conſiderable part. 1 Salk. 71. 

Upon which ground alſo, the arbitrators cannot regu- 
larly reſerve any thing for their future judgment, when 
the time allowed them is expired ; for then ſuch their 
award is not certain and final. Cre. Jac. 585. 

An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void for the 
uncertainty ; not ſhewing what ſecurity he ſhould give, 
whether by bond or otherwiſe. Cre. Fac. 314. 

In the caſe of Winter and Garlick, T. 3 An. it was 
awarded, that the defendant ſhould pay to the plaintiff 101. 
and all the cas of a ſuit then depending in an inferior 
court, and afterwards to give mutual releaſes. By the 
court: An award tò pay ſuch coſts as the maſter ſhall tax 
is good, becauſe it may be reduced- to a certainty ; but 
this is uncertain, and carries it farther than has hitherto 
been allowed. And Holt chief juſtice ſaid, that it hath 
been held a good award, to pay ſuch coſts as the protho- 
notary ſhall tax, and that carries it far enough ; but that 
ſurely the arbitrators ſhould either aſcertain it them- 
ſelves, or refer it to a proper officer. 1 Salk. 75. 6 Med. 
195. 

But in the caſe of Dudley and Nettleford, H. 13 C. 
where it was awarded, that the plaintiff ſhould pay the 
coſts, and nobody was appointed to tax them, the court 
ſupplied it by ordering the maſter to do it. Str. 737. 

And in the cafe of Hawkzns, v. Coiclough, E. 30 G. 2. 
Lord Mansfield ſaid, that awards are now conſidered with 
greater latitude and leſs ſtrictneſs, than they were for- 
merly; and it is right that they ſhould be fo, becauſe 
they are made by judges of the parties own chufing, And 
this was in the caſe of an award made by a cobler, upon 
a ſubmiſſion of all diſputes; which award was in theſe 
words, ** Whercas there has been a ſuit at law between 
the 
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the parties, that has run to a great expence on both 
ſides; and it N to me to make an end of it: I de- 


termine that they ſhall each of them pay their own charges 


at law; and that the defendant pay the plaintiff 5 f. for his 


making the firſt breach in the law.” And the award was 
held to be fufficiently certain and final. Burrow, Manſ- 
ld. 274. | 
2 in the caſe of Lucas and Wilſon, M. 32 G. 2. 
lord Mansfield ſaid, the court will not enter at all into the 
merits of the matter referred to arbitration, but only take 
into conſideration ſuch legal objections as appear upon the 
face of the award, and ſuch objections as go to the miſbe- 
haviour of the arbitrators. Burrow, Mansfield. 701. 
And in the caſe of Tittenſon and Peat, in the chancery, 
Fuly 1, 1747, lord Hardwicke ſaid, the only ground ts 
impeach an award is colluſion, or groſs miſbehaviour in 
the arbitrators ; for otherwiſe, it is final and binding upon 
all parties, or elſe no perſons would ever undertake to be 
arbitrators. And a plea of an award is good, not only to 
the merits of the caſe but alſo to a diſcovery; for a de- 
fendant to the bill is not obliged to ſet out the whole ac- 
count between him and the plaintiff after an award in his 
favour, for that it is concluſive to all the parties, till an 
error is ſhewn in taking the account, or partiality and im- 
proper behaviour in the arbitrators, And in another 
caſe, July 30, 1748, a bill was brought to ſet aſide an 
award, and the arbitrator was made a party, and the bill 
ſought a diſcovery from him of the grounds on which he 
made his award, and to ſet it forth minutely in his an- 
{wer. But by lord Hardwicke, unleſs there is corruption 
or partiality in an arbitrator, the party cannot ſet aſide 
his award; and if it ſhould be allowed to make arbitrators 
defendants, and give them all this trouble to ſet forth the 
particular reaſons upon which they founded their award, it 
would introduce very great inconvenience, and be a dif- 


couragement to any perſon to undertake a reterence: It 


there was a palpable miſtake made by an arbitrator, or miſ- 
calculation in an account that had been laid before him, 
the party aggrieved might bring his bill agaiaſt the party 
in whoſe favour the award was made, to have it rectified, 
and not againſt the arbitrator. And his lordſhip (aid, he 
did not know whether there was any eſtabliſhed rule of 
the court with regard to arbitrators ietting forth the rea- 
fons of their award, and how far they were obliged to 
diſcover, and how far not; but if there was none, he 
ſhould not ſcruple to make one, becauſe it would be unrea- 
ſenable to put an arbitrator to fo uuch trouble and ex- 
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pence, as ſuch an anſwer muſt neceſſarily give him. 
3 Ath. 529, 644. f 

8. It is ſettled that arbitrators cannot proceed on a re- 
ference, after they have once named an umpire; for then 


127 


Arbitrators can- 
not procet d, 
after appeinting 


their authority ceaſeth, tho the time for making the award an umpire, 


is not expired. Rep. of Pratt. in C. B. 116. Danes and 
Monſay. E. 8G. 2. ; . 

But the appointment of an umpire before their own 
time for making an award 1s expired, may be good: As 
in the caſe of Doyley and Pitſoe, T. 28 G. 2. An action 
of debt was brought upon a bond, conditioned that the 
parties ſhould ſubmit to the award of two arbitrators, 
provided they made their award on or before the 13th of 
March next; and if they made no award, then that the 
ſhould appoint an umpire before the 17th of the ſaid 
March. The defendant pleaded, that no award was made 
on or before the ſaid 13th day of March; but that they 
did, before the ſaid 17th of March ; to wit, upon the 11th, 
chuſe and appoint an umpire, who had made an award. 
By the court: There are no words, which by any con- 
ſtruction can be intended to limit or circumſcribe the elec- 
tion of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 
their award by a certain day; or in caſe they did not 
make it, or could not agree, that then they ſhould no- 
minate an umpire, And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appoint- 
ment, provided it was ſoon enough for him to make his 
award, 

9. Generally (as is aforeſaid) the award ſhall be ex- 
pounded according to the intent of the arbitrators, and not 
literally, and ſhall not be unravelled in a court of equity, 
unleſs there was corruption in the arbitrators, 

But in the caſe of corruption, or other unfair practice, 
it is enacted by the aforeſaid ſtatute of 9 & 10 . c. 15. 
that any arbitration or umpirage procured by corruption 
or undue means, ſhall be deemed void, and accordingly 
be ſet aſide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, t«- 


fore the laſt day of the next term after publiſhing the ar- 
bitration. / 2. 


But otherwiſe, as the arbitrators are perſons of the par- 


ties own chuſing, and as the law preſumes that every man 
will be fo wiſe as to pitch upon a perſon whoſe under- 
Randing and honeſty he can rely on; it hath feldom hap- 
pened, that an award was held void when there appeared 


nothing elſe to vitiate it: yet awards have been, and 
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are often ſet aſide in a court of equity, for corruption and 
want of underſtanding in the arbitrators. Compl. Arb. 
75 Cherefors it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding to be their arbitrators,. and 
to acquaint them truly with the facts they are to go upon: 
for if they appear to be miſtaken in a matter of fact, a 
court of equity wil ſet aſide the award. 2 Vern. 705. 

So if the arbitrators, or any of them, appear to have 
been deceived: As where certain articles were ſhewn 
only to one of the arbitrators, and he to whom they 
were not ſhewn ſwore that if he had ſeen them, he be- 
lieved he ſhould not have made ſuch an award, For in 
ſuch caſe, the award (according to the expreſſion 
in the ſtatute) is procured by undue means, 1 Atkyns 
64. 

If a ſubmiſſion is to three arbitrators, or any two of 
them, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 
or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the at- 
torney of the party whom they admitted, to draw up the 
award; ſuch award ſhall be ſet aſide for partiality and un- 
fairneſs. 2 Vern. 514. 

It is a general rule in equity, that when it appears that 
any one. of the arbitrators was any way intereſted in the 
matters in controverſy, the award is to be ſet aſide. Compl!, 
Arb. 75. 

And. it is the ſtrongeſt argument of partiality, to ſhew 
that the arbitrators received from either of the parties any 
conſiderable ſum of money, or any other preſent which 
may be a temptation to act corruptly ; but the ſum or pre- 
ſent muſt be proved to be fo exorbitant, as to induce the 
court to believe that it biaſſed their judgments; other wiſe 
it will be of no effect. Compl. Arb. 76. 

In the caſe of Shepherd and Sd, T. 76.4, On « 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
one exception was, that before making the award, the 
arbitrators inſiſted upon three guineas apiece to be paid 
to them by each of the parties for their trouble and ex- 
pences ; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money: By the 
court; Where arbitrators, let their characters be otherwiſe 
never ſo unexceptionable, take money of one of the par- 
ties ſingly, whether for charges or any thing elſe, beſore 
making their award, as this is a matter of fo tender a na- 
ture mat even the appearance of evil is to de avoided, 
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and this practice may be of dangerous example, it is ſuf- 
ficient cauſe to ſet aſide the award; for if this ſhould be 
ſuffered, it will be hard to diſtinguiſh what is corruption. 
2 Barnardniſt. 463. Caſes in the time of lord Hardwicke, 


In the caſe of Lingood and Croucher abovementioned, lord 
Hardwicke ſaid he remembred an inſtance in a famous caſe 
of John Ward, who being a party in a cauſe where one 
John Warner was an arbitrator, upon TJYard's coming into 
the room he ſaid, I Fohn Warner will make you 7h 
Ward pay coſts. Ward complained to the court of this 
partial behaviour in the arbitrator ; and the court inverted 
IVarner's threats, for they made Marner pay coſts to Jahn 
IVard. 2 Atk. 396. 

10. If the arbitrators award a thing to be done, it may Wherethe award 
be proper for them to appoint a time and place for the , 
doing of it; and the party who would take advantage of «une inimedi- 
it, muſt ſhew that he has done what was requiſite on his z. 
part: but if a thing is to be done generally, without men- 
rioning time and place, it ſhall be done immediately. 

2 Brown. 311. x 

11. If the ſubmiſſion is by rule of court, it is neceſſary Demand to be 
that there be a perſonal demand of the thing awarded ; PRION attach- 
and the party muſt make affidavit of ſuch demand, before 
he can have an attachment. 1 Salk. 83. 

12. If a ſum of money be awarded to one of the par- On tender and 
ties, and that upon the payment thereof they both ſhal! oe * 5 
give mutual releaſes; if he who 1s to receive the money, e 
refuſes it, yet upon a tender and refuſal, he is as much a releafs, = 
obliged to ſign a releaſe as if he actually received it. 1 
Dal. 75. 


A. Form of-a ſubmiſſion by rule of court. 


HEREAS divers diſputes and controverſies have 


ariſen, and are now depending, between A. B. of —— 


in the county of yeoman, of the one part, and C. D. of 
* . pu > . — 
in the ſaid county, yeoman, of the other part, touching 

and concerning Now for the ending and deciding 


thereof, it is hereby mutually agreed by and bettucen the ſaid 
parties, that all matters in difference between them for, touch- 
ng, and concerning all and every the matters and things herein 
above ſſeciſied and particularly mentioned, ſhall be referred and 
ſubmitted to the arbitrament, final end, and determination of 
A. A. of —— 7n the ſaid county, gentleman, B. A. 6 
in the ſaid cnunty, yeoman, and C. A. of —— in the ſaid 
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county, yeoman, er any two of them, arbitrators indifferently 
elected by the ſaid parties, ſo as the ſaid arbitrators, or any two 
of them, do make and publiſh their award in writing ready to 
be delivered to the ſaid parties, or ſuch of them as ſhall deſire 
the ſame, on or before the day of — next enſuing 
the date hereof :' And it is hereby mutually agreed by and be- 
tween the ſaid parties, that this ſubmiſſion ſhall be made a rule 
of his majeſly's court of king's bench at Weſtminſter. In wit- 
neſs whereof the ſaid parties to theſe preſents have hereunto ſet 
8 hands this day of in the year, 
8 


B. Arbitration bond. 


IM OW all men by theſe profſents, that I A. B. of —— 

in the county of gentleman, am held and firmly 
bound to C. D. of in the ſaid county of yeoman, 
in pounds of good and lawful money F Great Britain, 
to be paid to the faid C. D. or to his certain attorney, his exe- 
cutors, adminiſtrators, or aſſigns : To which payment well and 
truly to be made, I bind myſelf, my heirs, executors and ad- 
muniflrators, firmly by theſe preſents, ſealed with my ſeal, and 
dated the — day of — in the year of the 
reign of our ſoverign lord George the third, of Great Britain, 
France and Ireland, king, defender of the faith; and fo forth, 
and in the year of our lord 


Condition to ſtand to the award of two arbitrators, 
in common form : 


HE condition of the above obligation is ſuch, that if the 

above bound A. B. his heirs, executors, and adminiſtra- 

tors, and every of them, for and on his and their parts and be- 
balfs, do and jhall well and truly ſiand to, obey, abide, per- 
form, obſerve and keep the award, order, arbitrament, final 
end and determination of A. A. of efquire, and B. A. 
of gentleman, arbitrators indificrently named, elected, 
and cheſen, as well fer and on the part and behalf of the above- 
bount! A. B. as of the absve named C. D. to arbitrate, award, 
order, adiudge and determine of and concerning all and all 
manner of action and atltons, cauſe and cauſes of adlion and 
addions, ſuits, bills, bonds, ppecialties, judgments, executions, 
extents, accounts, debts, dues, ſum and ſums of money, quar- 
rels, controverſies, treſſaſſes, damages and demands whatſoever, 
beth in wa and equity, er etherwiſe haw/ocver, which at any 
lian 
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Award. 


*ime or times heretofore have been had, made, moved, brought, 
commented, ſued, proſecuted, committed, omitted, done or ſuf 
fered by or between the ſaid parties, ſo as the ſaid award be 
made in writing, and ready to be delivered to the ſaid parties, 
on or before the ——— day of ——— now next enſuing ; [and 
if the ſaid A. B. his heirs, executors, or admmiſtrators, or 
any of them, ſhall not prefer or cauſe to be preferred, any bill 
in equity againſt the ſaid A. A. and B. A. or either of them, 
for or concerning their award in the premiſſes;] Then this obli- 
gation to be void, otherwiſe of force. 


If the parties have a mind to make their ſubmiſſion a 
rule of court, then this may be added : 


And the abovebound A. B. doth agree and deſire, that this 
his ſubmiſſion be made @ rule of his majeſly's court of king's 
bench at Weſtminſter, purſuant to the af? of parliament in 
ſuch caſe made and provided. 


Condition to ſtand to the award of three arbitators, 
or any two of them, and an umpire appointed : 


H E condition of this obligation is ſuch, that if the above- 

bound A. B. his heirs, executors, and adminiſtrators, 
for and on his and ther parts and behalfs, ſball and do well 
and truly fland to, obey, abide, ol ſerve, perform, fulfil, and 
keep the award, order, arbitrament, final end and determina- 
rion of —-——— or any two of them, arbitrators indifferently 
elected and named, as well by and on the part and behalf of 
the ſaid A. B. as by and on the part and behalf of the ab:ve 
named C. D. 10 arbitrate, award, order, judge aud deter- 
nine, of and concerning all and all manner of action and ac- 
tions, cauſe and cauſes of aclion and actions, ſuits, bills, ends, 
ſpecialties, covenants, contratis, promiſes, accounts, reckonings, 
ſums of money, judgments, executions, extents, quarrels, con- 
trover ſies, treſpaſſes, damages and demands whatſoever, at any 
time heretofore had, made, moved, brought, commenced, ſued, 
proſecuted, dene, ſuffered, committed, or depending by or be- 
tween the ſaid parties; ſo as the award of the ſaid arlitra- 
tors, or any iwo of them, be made and ſet down in writing, 
under their or any tw9 F their hands and ſeals, ready to be de- 
liverd to the ſaid parties in difference, on or before the — 
day 0 — now next enſuing; then this obligation to be 
void, otverwiſs of force. 


K 2 And 


Award. 


And if the ſaid W ball not make ſuch their award 


of and concerning the premiſſes, within the time limited as afore- 4 
ſaid, then if the ſaid A. B. his heirs, executors, and admini- Fu 
Jtrators, fer and on his and their part and behalf, do and ſhall 4 
well and truly ſtand to, obſerve, perform, fulfil and keep the 4 
award, determination, and umpirage if the umpire be named] 70 
of ———- being a perſon indifferently named and choſen be- #1 
14 zween the ſaid. parties for umpire; [if not named] of ſuch 15 
13 perſon as the ſaid arbitrators ſhall indifferently chuſe for umpire at 
1H in and concerning the premiſes ; fo as the ſaid umpire do make 4 
and ſet down his award and umpirage in writing, under his be 
band and ſea!, ready to be dolivered to the ſaid parties in diffe- . fa 
rence, ON Or before the day of — now next enſu- * 7 
ing; and if the ſaid A. B. his heirs, executors, or adminiſtrators, NY þa 
or any of them, ſhall not prefer, or cauſe to be preferred, any R 2 
bill in equity, againſt them the ſaid arbitrators and umpire, or * rel 
any of them, for or concerning the award of them the ſaid ar- | of 
bitrators or umpire in the pr remilſes : Then this obligation to be 4 {ts 
| void, otherwiſe of force. 4 foe 
1 [ And the abgvebound A. B. doth agree and deſire, that this . 710 
i his ſubmiſſion be made a rule of his majeſly's court of king's 700 
1 bench at Weſtminſter, purſuant to the act of parliament in Y da 
"Ji ſuch caſe made.] 2 200 
16 Bs 
16 C. Form of an award. Y 
10. O all to whom theſe preſents ſhall come, we A. B. 4 Y 
| i | | and | ig D. of — PL fend greettng. 1 
1 A hertas there are ſeveral accounts depending, and arvers A 
111 controverſies have ariſen, between of — Yeoman, A 
I J. of the one part, and of — yeoman, of the other 4 
FH \ part; And : whereas, for the putting an end t1 the faid diffe- I U 
| | ] rences, they the _ and by their ſeveral bonds A 3 
| | 't or e be aring date — laſt paſt, are rectbrocaliy be- 4 alle 
qi! 9 come bound each to the other, in the penal ſum of — t9 {as 
1 tand to, abide, perform, and keep the award, erder and final N 7704 
14 determination of us the ſaid = - fo as the fare mwvard be ee 
| I made in tor iting aud ready to be delivered to the parties in dif- 5 
| ill Jerence on or before — next enſuing, as by the ous bi bs 
ll! gations and conditions thereof may appear : Naw know ye, that 2 
| | | we the ſaid arbitrators, bi 0e names are hereun to ſub}, bed, : 
16 and ſeals affixed, taking upon us the Lurden of the faid award, 3 
0's and having fully examined and duly con; ered the proofs and 5 
1 allegations cf both the ſaid Parties, do make and publiſh this 5 
Gr; our award between the ſaid parties in manner following ; 7 at 1 
wy # fay, Firſt, we do award and order, that a actions, ſuits, 
| GUU) rols, 
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Award, 


quarrels and controverſies whatſoever, had, moved, ariſen, and 
depending between the ſaid parties in law or equity, for any 
manner of cauſe whatſoever touching the ſaid premiſſes, to the 
day of the date hereaf, ſhall eaſe and be no further proſecuted ; 
and that each of the ſaid parties ſhall pay and bear his own 
coſts and charges in any wiſe relating to, er concerning the 
premiſſes. And toe do alſo award and order, that the ſaid 

ſhall deliver or cauſe to be delivered to the ſaid ———— 


at within the ſpace of &c. And further, we 
do hereby award and order, that the ſaid — all on ar 
before pay or cauſe to be paid unto the ſaid the 
ſum of We do alſo award and order, &c. And laſtly, 


Ile do anvard and order, that the ſaid — and — a 
payment of the ſaid ſum ſhall in due form of law. exe- 
cute each to the other of them, or to the other's uſe, general 
releaſes, ſufficient in the law for the releaſing by each to the other 
of them, his heirs, executors and adminiſtrators, of all ac- 
tions, ſuits, arreſts, quarrels, controverſies, and demands what- 
ſeeuer, touching or concerning the premiſſes aforeſaid, or any 
matter or thing thereunto relating, from the beginning of the 
world, until the day of — laßt paſt (viz. the 
day of the date of the arbitration bonds), In witneſs 
whereof we have hereunto ſet our hands aud ſeals the =—xy 
day of —. 
IV iineſſes hereof, 
A.B. 
3 


Form of an umpirage. 


ECITE the arbitration bonds, as before) Net 
( know ye, that 1 umpire indifferently chaſen by 
having deliberately heard and underſtood the griefs and 
allegations and proofs of both the ſaid parties, and willing 
(as much as in me lieth) to ſet the ſaid parties at unity and 
good accord, do by theſe preſents arbitrate, award, order, de- 
cree, and judge as followeth ; That is 19 ſay, &C. 
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Badgers. 


(And herein of Drovers of Cattle.) 


* the 5 C6 Ed. 6. c. 14. whatſoever perſon ſhall 
ingroſs or get into his hands by buying, contract- 
ing, or promiſe-taking, other than by demiſe, grant, or 
leaſe of land or tythe, any corn growing in the fields, or 
any other corn or grain, butter, cheeſe, fiſh, or other 
dead victuals whatſoever, to the intent to ſell the ſame 
again, ſhall be deemed an unlawful ingroſſer; and ſhall 
for the firſt offence (on conviction in the courts at Veſ- 
minſter, or at the ſeſſions by inquiſition, preſentment, bill, 
or information, and on the oath of two witnefles) be im- 
priſoned two months, and forfeit the value of the goods, 
cattle or victual, ſo by him bought or had; for the ſe- 
cond offence, ſhall be impriſoned half a year, and forfeit 
double value; for the third offence, be ſer on the pillory, 
forfeit all his goods, and be impriſoned during the King's 
pleaſure: one half of which forfeiture ſhall be to the king, 
and half to him that ſhall ſue; and if the conviction ſho ll 
be at the king's ſuit only, then the whole forfeiture ſhall 
be to the king.— Provided, that the buying of any corn, 
ſiſh, butter, or cheeſe, by any ſuch badger, lader, kidder, 
or carrier, as ſhall be allowed to that office by three juſ- 
tices of the county where the ſaid badger, lader, kidder, 
or carrier ſhall dwell! ; which ſhall ſell or deliver in open 
fair or market, or to any other victualler, or to any other 
perſon, for the proviſion of his houſe, all ſuch corn, 
grain, butter and cheeſe, as any ſuch perſon ſhall buy or 
cauſe to be bought, and that within one month next after 
he ſhall ſo buy any fuch corn, grain, butter or cheeſe, ſo 
that the ſame be bought without foreſtalling ; ſhall.not be 
deemed any offence contrary to this act. And provided 
that it ſhall be lawful to every perſon allowed by three 
juſtices of the county where he ſhall dwell, to buy (other- 
wiſe than by fo:ekalling) corn, grain, or cattle, to be car- 
ried coaſtwiſe. 
And by the ſame ſtatute, if any perſon ſhall buy any 
oxen, ronts, ſteers, kine, heifers, calves, ſheep, lambs, 


goats, or kids living, and ſell the ſame again alive, unleſs 


he keep and fecd the ſame for five weeks in his own houſes, 
ground, term-ground, or in fuch ground where he hath 
| the 
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Badgers. 


the herbage or common of paſture by grant or preſcrip- 
tion; every ſuch perſon ſo buying and ſelling again, ſhall 
forfeit double the value of the cattle or things ſo bought 
and fold again, to be recovered and applied as aforeſaid. 
Provided, that it ſhall be lawful to every perſon, known 
for a common drover, being licenſed in writing by three 
Juſtices (1 Q:) of the county where the ſame drover ſhall 
be moſt abiding and dwelling, to buy cattle in any ſuch 
counties where drovers have been wont in times paſt ac- 
cuſtomably to buy cattle at their free liberty and pleaſure, 
and to ſell the ſame (as is aforeſaid) at reaſonable prices, 
in common fairs and markets, diſtant from the place where 
he bought the ſame forty miles at the leaſt; fo that the 
ſame cattle be not bought by foreſtalling. 

The ſame licences not to continue above one year, un- 
leſs renewed, | 

2. But by the 5 El. c. 12. No drover of cattle, badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain, butter and cheeſe, ſhall be licenſed to thoſe offices, 
but only in the general and open quarter ſeſſions of the 
peace to be holden in the ſhire where ſuch perſon dwelleth 
and hath dwelt for three years next before the teſte of his 
licence; and only ſuch perſon ſhall be licenſed, who is 
or hath been a married man, and is at the time of grant- 
ing the licence an houſholder, and not an houſhold fer- 
vant, nor retainer to any perſon, and of the age of 30 
years at the leaſt: which licences ſhall bear date of the 
day and place where the ſeſſions was holden, and ſhall be 
ſigned and ſcaled with the proper hands and ſeals of three 
of the ſaid juſtices (1 ©.) being preient at the ſame ſeſſi- 
ons: on pain that every perſon, who ſhall take licence 
contrary to this ordinance, ſhall forfeit 51. to be 1ecovered 
and applied in manner as 1s aforeſaid: and all licences 
otherwiſe granted ſhall be void. / 4, 5. 

And the juſtices in the ſaid ſeffions ſhall take recogni- 
zance of ſuch perſons licenſed, that they nor any of them 
ſhall by colour of their licence foreſtall or ingroſs, or 
otherwiſe practice or do any thing contrary to the tenor 
and true meaning, or in defrauding the ſaid former ſtatute, 


er of any matter or thing therein contained. / 6. 


W hich faid licences and recognizances ſhall be written 
by the clerk of the peace or his deputy, and by no other 
perſon; who ſhall have for making out every ſuch licence 
12d. iecognizance 8d. and for regiſtring the ſaid licence 
and recognizance 4d. at the molt: for which he thatl 
write all the names, ſurnames, and dwelling places of tie 
perſons licenſed, with a brief declaration or entry of the 

K 4 licence, 


GBadgers. 


licence, and of the day, time, and place where ſuch li- 
cence was granted; which book he ſhall have at every 
{effions, to be there inſpected. id. 

Provided, that no perſon ſhall, by authority of any 
ſuch licence, buy any corn or grain out of open fair or 
market to ſell again, unleſs he ſhall be thereunto licenſed, 
and have ſpecial and expreſs words contained in his li- 
cence, that he may ſo do; on pain to forfeit for every 
time that he ſhall do to the contrary 5 1. to be recovered 
and applied as aforeſaid. /. 7. 

And all licences ſhall continue for one year only from 
the date thereof. .. 4. | 

Provided, that nothing herein contained ſhall prejudice 
the liberty of any city or town corporate, 'but that they 
may licenſe - purveyors for the proviſion thereof, as they 
might have done before. /. g. 

Provided alſo, that nothing herein contained ſhall be 
in any wiſe hurtful or prejudicial to any of the inhabitants 
within the counties of Veſimorland, Cumberland, Lancaſter, 
Cheſter, and York; but that they may do, as heretofore 
they have lawfully uſed to do. /. 10. 

3. But by the 13 El. c. 25. No perſon ſhall be a buyer, 
badger, kidder or carrier of corn,” cattle, butter, cheeſe, 
and ſuch like kind of victual, in none other manner nor 
form, than is contained in the ſtatute of 5 EI. nor ſhall 
be any other ways admitted or licenſed to be a buyer, 


badger, kidder, or carrier, as is aforeſaid, than is men- 


tioned and appointed by the ſaid ſtatute ; any thing in 
this, or any other act heretofore to the contrary notwith- 
{tanding. /. 20. 

What was mentioned in this act to the contrary before, 
was only the revival and perpetuating of the ſtatute of the 
5 &@ Hd. b. c. 14. which being temporary, had then ex- 
pired. And this ſeemeth to conduct us to the true mean- 
ing of this clauſe in the ſtatute of 13 El. and conſequently 
to ſeitle a point much controverted namely, what obli- 

gation lies upon drovers and badgers in the ſaid five nor- 
thern counties to be licenſed according to the aforefaid ſta- 
tute of the 5 El. c. 12. And the opinion ſeemeth at laſt to 
have prevailed, that by virtue of this clauſe, they are 
brought under the ſame regulations of the ſtatute of 5 Eliz. 
c. 12. concernipg licences, with the inhabitants of the 
other counties; from which, before, by the exception in 
the faid ſtatute they had been exempted. But the obſer- 
vation above-mentioned will perhaps lead us to a different 
conſtruction, which is this: The itatute'of 5 & 6 Ed. 6. 


c. 14. directing perſons to be licenſed by three _— 
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Badgers. 


generally (without the formalities required afterwards by 
the 5 El. c. 12.) was, as appears upon the face of it, tem- 
porary; and after ſeveral continuances, did expire in the 
$th year of queen Elizabeth, Which act being expired, 
the ſole buſineſs of licenſing then reſted upon the ſtatute 
of 5 Eliz. out of which the inhabitants of the ſaid nor- 
thern counties were excepted, and conſequently were then 
under no obligation to take any licences at all. Now 
the ſtatute of the 13th Eliz. reviving the ſaid ſtatute of 
5 & 6 Ed. 6. brought the ſame as it were over the head 
of the ſtatute of the 5 Zl:z. and conſequently being now 
become in its courſe ſubſequent to the ſtatute of the 5 Elix. 
it would have altered the faid ſtatute of 5 Eliz. in matters 
wherein they are contrary; and therefore in order to re- 
ſtore the ſtatute of the 5 Elix. to its authority and in- 
fAuence (after the arrival or continuance of about 15 other 
acts of parliament, and divers other matters there treated 
of) a clauſe is put in at the end, referring to the act of 
5 & 6 Ed. 6. c. 14. which at the beginning had been re- 
vived and perpetuated ; namely, that notwithſtanding 
ſuch revival, no perſon ſhall be licenſed otherwiſe than 
by the ſtatute of the 5 Eliz. ſo that the caſe ſtands, as if 
the ſtatute of 5 & 6 Ed. 6. had been perpetual from the 
beginning, and as if the ſtatute of 13 Eliz. had not been 
made; and conſequently upon the two ſtatutes of 5 & 6 
Ed. 6. c. 14. and 5 Eliz. c. 12. the inhabitants of the 
ſaid northern counties are not to be licenſed according to 
the ſaid ſtatute of 5 Eliz. c. 12. (for they are excepted 
out of it); but they are 1% do as before they had © lawfully” 
uſed to do, that is to ſay, they are to be licenſed according 
to the ſtatute of 5 C 6 Ed. 6. c. 14. namely, badgers, 
laders, kidders, carriers, and tranſporters coaſtwiſe, by 
three juſtices, generally, out of ſeſſions; and drovers, by 
three juſtices, one whereof is to be of the quorum ; and 
without the formalities of age, marriage, three years in- 
habitancy, being houſholders, and the reſt, as is required 
of others by the 5 Elix. 

But there is another great doubt, whether perſons who 
buy corn, and make the corn into meal, and then fell the 
meal, are perſons by theſe acts required to be licenſed. Ar- 
guments for the negative, are, that the ſtatute of Ed. 6. 
only requires perſons to be licenſed, who buy corn and 
fell the ſame again, that is, ſell the corn (as it ſeemeth, ) 
and not the corn manufactured. And if the ſtatute meant 
otherwiſe, then bakers who buy meal, and convert the 
tame into bread, and ſell the bread, would be ingroſſers; 
and ſo in all other kinds of manufacture of dead victuals. 

And 
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Badgers. 


And that the ſtatute did not intend to include ſuch ma- 
nufacturers of corn, altho' unlicenſed, under the deno- 
mination of ingroſſers, ſeemeth to be implied, in that the 
licence itſelf can only impower them to ſell the corn again 
within one month after it was bought; which, in the cafe of 
making corn into malt in particular, is not applicable, for- 
aſmuch as a longer time than this is required in the ope- 
ration. 


Licence of a Badger on the 5 & 6 Ed. 6. c. 14: 
and 5 El. c. 12. 


Middleſex. A T the general quarter ſeſſions of the peace 

held at — in and for the ſaid county, 
this day of — in the year 0 We 
A. B. C. D. and E. F. eſquires, juſtices of the peace for the 
ſaid county (one oheresf is of the Quorum) have licenſed, and 
by theſe preſents do licenſe and admit B. B. of in the 
ſaid county, being upwards of thirty years of age, and being 
alſo a married man [or, a widower |, and an houſholder, and 
having been an inhabitant in the ſaid county for three years now 
laſt paſt, to be a badger, lader, kidder, carrier, and buyer, 
of corn and grain ¶ butter and cheeſe, or as the caſe ſhall be], 
for the ſpace of one whale year from 4he date hereaf,, to buy 
corn and grain [ butter aud cheeſe] in open fair or market, and 
without foreflalling ; and to ſell or deliver the fame again in 
open fair or market, or to any victualler or other perſon for the 
proviſion of his houſe, within one month after he ſhall have ſq 
bought the ſame ; ſa as he practiſe the ſaid buſineſs according to 
the true intent and meaning of the ſtatute made againſt regra- 
tors, foreſtallers, and ingreſſers, and not otherwiſe, Given 
under our hands and ſeals the day and year aforeſaid. 


If it is for carrying. coaſtwiſe, then it may run thus : 


to be a tranſporter of corn and grain, for the ſpace 
of one whole? year from the date hereof, to buy corn and grain, 
etherwiſe than by foreſlalling 3 and to tranſport and carry ihe 
fame by water from any port or place within the kingdom of 
England and Wales, unto any other port or place within the 
ſame; fn as he do without fraud or covin fhip or embark the 
faid corn or grain within forty days next after he fhall have 
bought the ſume, or taken covenant. or promiſe for the buying 
there; and with ſuch expedition and diligence as wind ard 
w.ather will pernii:, da carry and tranſport the fame to ſuch 
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Badgers. 


port or place as his cocket ſhall declare; and there to diſbark, 
unlade and ſell the ſame ; and do bring à true certificate thereof 
from a juſtice of the peace of the county, or the mayor or bailiff 
of the town corporate where the ſame fhall be unladen, and alſo 
of the cuſtomer of tie port where ſuch unlading ſpall be, of the 
place and day where the ſaid corn or goin ſhall be diſbarked, 
unladen and fold, to be directed to the cuſtomer and comptroller 
of the port where the ſame were embarked, and ſo as he prac- 
tiſe the ſaid buſineſs according to the true intent and meaning of 


the flatute made againſt regraters, foreſiallers, and ingroſſers, 
and not otherwiſe. Given, &c. 


Licence of a drover on the ſaid ſtatutes. 


nn to be a common drover of cattle, io buy cattle in any 
ſuch ſhires or counties where drovers have been wont accuſtom- 
ably to buy cattle, at his free liberty and pleaſure, ſo as the 
fame be not bought by way of foręſtalling.; and to ſell the ſame 
again in common fairs and markets, diſtant from the place 
where he Hall buy the ſame reſpectiveiy forty miles at the leaſt ;; 
fo as he practiſe the ſaid buſineſs according to the true intent and 
meaning of the ſtatute againſl regraters, foreſtallers, and in- 
groſſers, and not otherwiſe. Given, &c. 


— 


Condition of the recognizance. 


W HE RE AS the abrvebmnd A. D. is this day by us 

licenjed to be a common drover of cattie ¶ badzer, lader, 
kidder, carrier, buyer, tranſporter. of corn and grain, butter 
and cheeſe, or as the cafe is] fer the ſpace of one whole year 
now next enſuing : The condition of this recognizance is juch, 
that if the above bound A. D. ſhall nat by colvur of bis ſaid 
licence foreſtall or ingroſs, or otherwiſe prafiiſe or do any att 
or thing contrary to the tenor and true meaning, or, in defraud- 
ing of the latute made again regraters, foreftullers, and in- 
groſſers, or of any matter or thing therein contained; then this 
recognizance to be void, otherwiſe of force. 


Badger's licence in the five northern counties 
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dune and cheeſe, or as the caſe ſhall be], for the ſpace of 
ene whole year from the date hereof, to buy corn and and grain 
[butter and cheeſe] in open fair or market, and without fore- 
ſlalling ; and to ſell or deliver the ſame again in open fair or 
market, or to any victualler or other perſon for the proviſion of 
his hauſe, within one month after he ſhall have ſo bought the 
ſame ; ſo as he pracliſe the faid buſineſs according to the true 
intent and meaning of the flatute made againſt regraters, fore- 
Hallers, and ingroſſers, and not other wiſe. Given under our 


hands and ſeals, the —— day of in the year 


Drover's licence in the five northern counties, on 
the 5 & 6 Ed. 6. c. 14. 


\ \ E three of his majeſty's juſtices of the 
Weſtmorland. ; peace for the ſaid county, (one - make 


of is. of the quorum) do hereby licenſe and allow A. D. 

in the ſaid county, to be a common drover of catile, : 
buy cattle in any ſuch ſhires and counties [and ſo on as in the 
drover's licence above.] Given under our hands and ſeals, 
the day of in the year 


And for theſe northern counties no recognizance 1s re- 
quired ; but they are otherwiſe puniſhable, if they exceed 
their licence, by the ſaid ſtatute of 5 & 6 Ed. 6. c. 14. 

A ſpecial licence to buy corn out of fairs or markets, may 
be the ſame as the badgers general licences above; only 
inſtead of the words [te buy corn and grain, in open fair or 
market] may be inſerted theſe words to buy corn and grain 
in and alſo out of open fair or market] ; with ſuch other 
words of reſtriction or limitation of ſuch licence, as ſhall 
be judged requiſite. 


Bail. 


J. M bat i is. 

II. Difference between bail and mainpriſe. 

III. When a perſon may be diſcharged without bail. 
IV. Who may or may not be bailed, 

V. Who may bail, and the manner of it. 

V1. Requiring exceſſive bail. 
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Bail. 


VII. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 


IX. Of bail by writ of habeas corpus. 
A. Acknowleaging bail in another man's name. 


J. What it is. 


AIL (from the French bailler, to deliver) ſignifies the 
delivery of a man out of cuſtody, upon the under- 
taking of one or more perſons for him, that he ſhall ap- 


pear at a day limited, to anſwer and be juſtified by the 
law. Hale's Pl. 96. 


II. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that 
mainpernors are only ſurety, but bail is a cuſtody ; and 
therefore the bail may retake the priſoner, if they doubt 
he will fly, and detain him, and bring him before a ju- 
ſtice, and the juſtice ought to commit the priſoner in dif- 
charge of the bail, or put him to find new ſurctics. 


Hale's Pl. 96. 


II. Where a perſon may be diſcharged without bail. 


If a perſon be brought before a juſtice, if it appears that 
no felony is committed, he may diſcharge him ; but if a 
felony be committed, tho it appears not that the party 
accuſed is guilty, yet he cannot diſcharge him, but mult 
commit or bail him. Hale's Pl. 98. 


IV. Who may or may not be bailed, 


At the common law, bail was allowed in all caſes but 
homicide ; but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſhall be bailed, and what not. 
Hale's Pl. g7. 

It is true the ſaid ſtatute only prefcribeth who ſhall or 
ſhall not be let to bail by the heriF; but by the 1 & 2 P. 
& 17. c.13. it is enacted that no juſtice or juſtices of the 
pence ſhall let to bail or mainpriſe any perſon not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 15. 

Which ſtatute is as follows : Feraſmuch as ſheriffs and 


others, which have taken and kept in priſon perſons detected of 


felony, and mcontinent have let aut by replevin ſuch as were 
not repleviſable, and have kept in priſen ſuch as were on 
1 ſable 
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viſable, becauſe they would gain of the one party and grieve the 
other; and feraſmuch as before this time it was not determined 
which per ſons were repleviſable, and which not, but only thoſe 
that were taken for the death of a man, or by commandment o 

the king, or his juftices, or for the foreſt :' It is provided, that 
ſuch priſoners as before were outlawed, and they which have 
abjured. the realm, provers, and fuch as be taken with the 
manner, and thoſe which have broken the king*s priſon, thieves 
#penly deſamed and known, and ſuch as be appealed by provers, 
fo long as the provors be living, (if they be not of good name,) 
and ſuch as be taken for houſeburning felonoufly done; or for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
excommunicate taken at the requeſt of the biſhop, or far mani- 
feſt offences, or for treaſon touching the king himſelf, ſhall be 
in no wife repleviſable by the common writ, nor without writ, 
But ſuch as be indicted of larceny by ingugſis taken before ſbe- 
riffs or bailiffs by their office, or of light ſuſpicion, or for petit 
larceny, that amounteth not above the value of 12 d. if they 
were not guilty of fome ather larceny aforetime, or guilty of re- 
ceipt of felons, or of commandment or force, or of aid in felony 
done, or guilty of ſome other treſpaſs for which one ought not 
10 loſe life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, whereof the 


ſheriff will be anſwerable, and that without giving ought of 


their goods. 


Sheriffs and ethers] That is to ſay, ſheriffs and gaolers 
that have cuſtody of gaols ; ſo that this act extends not to 
any of the king's juitices or judges of any ſuperior courts 
of juſtice. 2 1. 185, But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


Baut only thoſe, &c.] Here are firſt ſet down four ſorts 
I oe 2 2 
of perſons which, before this act were not bailable by the 
common writ de hemine replegiands : , 


1. Theſe that were talen for the death of a man] By the 
ancient law of the land, in all caſes of felony, if the party 
accuſed could find fuflicient ſureties, he Was not to be 
committed to priſon ; but afterwarus it was provided by 
pailiament, that in caſe of homicide the oftender was not 
bailable. 2 Ii. 186. 

And even it a perſon have dangerouſly wounded another, 
the juſtice ovght to be very cautious how he takes bail, 
till the year and day be paſt; for if the party die, and the 
offender appear not, he is in danger of being ſeverely 
Hucd. 1 Aaw. 138. 
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Bail. 

And this ſtatute makes no diſtinction between ſuch ho- 
micide as is malicious, and that which happens by miſad- 
venture or in ſelf-defence: and it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſuſpiciun of homicide, cannot bail 
any ſuch perſon for mayſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 
fact, let it be ever ſo plain that it cannot amount to mur- 


der. 2 Haw. 95, 105. 
2. Or by commandment of the king] That is, by matter 


of record in one of his courts, according to law ; and not 
an extrajudicial commandment. 2 If. 186, 187. So alſo 
it is provided in the petition of rights 3 Car. that no per- 
ſon ſhall be detained in priſon by the king's ſpecial com- 
mand, without cauſe certified. 

And becauſe ſome courts, as the king's bench, are be- 
fore the king, and ſome before his juſtices, therefore the 
act ſaith, by commandment of the king, and the next words 
be, or of his juſtices. 2 Inſt. 186. 


3. Or of his juſtices] That is, of any of the courts of 
Weſtminſter, or juſtices of aſhze, 2 Haw. 96. 


4. Or for the foreſt] But as to impriſonment for offen- 
ces in foreſts, the law hath been much mitigated by later 
ſtatures. 2 Haw. 98. 

All theſe four are excepted out of the common writ d- 
bomine replegiando, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe four that are committed, altho' it ſhould be by an 
unlawful commitment; but the ſuperior courts at //:/?- 
min/ter, upon an habeas corpus, ſhall do juſtice to the party; 
in all theſe four caſes. 2 Int. 187. 

Next the act doth further provide, that theſe kinds of 


priſoners hereafter following (being 13 in number) ſv.all 
not be repleviſable: | 


1. Such priſoners as before were outlawed] Perſons out- 
lawed are attainted in law, and therefore are not bailable; 
for the intendment of the law is, that the perfan ſtandeth 
indifferent whether he be guilty or no; and not if he be 
convicted or attainted. 2 1ſt. 188. 


2. And they which have abjured the realm] Vor theſe alſo 
are attainted upon their own confeſſion, ar.d thereſore not 
bailable at a.l by law. 2 {»/2. 188. 

2 Provors] A provor, or approver, is a perſon chat con- 
feſleta the felony with which he is Charged, and undcr- 
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Vail. 
takes to prove another guilty of the ſame crime; which if 
he does, he ſaves his own life, otherwiſe he ſhall be imme- 
diately executed, And the reaſon why they are not bail- 
able is, becauſe they are guilty by their own confeſſion, 
and therefore they de not ſtand indifferent. 2 1 fl. 188. 

But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for that they 


cannot aſſign a coroner. Hale's Pl. 102, 


4. And ſuch as be laden with the manner] For in this 
caſe likewiſe, he ſtandeth not indifferent whether he be 
guilty or no, being taken with the mainer, that is, with 
the thing ſtolen as it were in his hand, anciently called 
handhabbend, and the like was anciently called backberend, 
as a bundle or fardle at his back ; which was uſed to ſignify 
manifeſt theft. 2 I/. 188. 


5. And thoſe which have broken the king's priſon] Here are 


two offences; firſt his breaking of the priſon, for it is 
preſumed that he who is innocent will never break priſon: 
and ſecondly, his flying, becauſe he confeſſeth the fact 
who flies from judgment. 2 1. 188. 


6. Thieves openly defamed and known} Who, as it ſeems, 
ought not to be bailed for any freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 
great meaſure to be left to the diſcretion of the perſon who 
Has power to bail them, who on conſideration of the cir- 
cumſtances of the whole matter, and the probabilities on 
both fides, if he finds it reaſonable ſtrongly to preſume 
them to be guilty, ought not to bail but commit them. 2 


Haro. 99. 


Such as be appealed by provors, ſo long as the provors be 
living, if they be not of good name] The appeal of the ap- 
prover is forcible againſt the appellee, becauſe the appro- 
ver confeſleth himſelf guilty of the ſame felony, and there- 
fore it ſerveth in nature of an indictment againſt the ap- 
pellee, ſo long as the approver liveth, unleſs the appellce 
be of good fame. 2 1. 188. 8 


8. And ſuch as be taken for houſeburning felomouſly done} 
This was telony by the common law. 2 /. 188. 
9. Or for falſe money] This was treaſon by the common 
law. 2 Inſt. 188. 
10. Or for counterfeiting tbe king's ſeal] This was alſo 
treaſon by the common law. 2 [»/t. 188. 
11. C. 
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11. Or perſons excommunicate, talen at the requeſt of the 
biſhop] That is, he that is certified into the chancery by 


the biſhop to be excommunicated, and after is taken by 
force of the king's writ of excommunicato capiendo, is not 


bailable: For in ancient times men were excommunicated. 


but for hereſies, or other heinous cauſes of eccleſiaſtical 
cognizance, and not for ſmall or petty cauſes ; and there- 
fore in thoſe caſes the party was not bailable by the ſhe- 
riff or gaoler without the king's writ; but if the party 
offered ſufficient caution de parendo mandatis eccleſie in for- 
ma juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered: And if the biſhop will not ſend to the ſheriff to 
deliver him, then ſhall he have a writ out of the chan- 
cery to the ſheriff for his delivery: Or if he be excom- 
municated for a temporal cauſe, or for a matter whereof 
the eccleſiaſtical court hath no cognizance, he ſhall. be 
delivered by the king's writ without any ſatisfaction, 


2 Int. 189. | 
12. For manifet offences] Which: ſeems to be under- 


ſtood of inferior crimes of an enormous nature under the 
degree of felony-; as dangerous riots, exorbitant reſcouſes, 
miſpriſion of treaſon, premunire, and ſuch like heinous 
offences, Yet it ſeems to be in a great meaſure left to diſ- 
cretion, to judge in what caſes their crime is fo flagrant 
and enormous, that they ought not to have the benefit of 
it. 2 Haw. 99. Lam 


13. Or for treaſon touching the king bimſelf ] By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety, 
until he were convicted; for at common law, the gaol 


was his pledge or ſurety, that could find none, 2 1ſt. 
189, OMe | 


Shall be in no wiſe repleviſable ly the common writ, nor with» 
ont writ) That is, the ſheriff ſhall not replevy them by 
the common writ de homine replegiande, nor without writ, 
that is, ex efficto But all or any of thele may be bailed 
in the king's bench. 2 /. 189. | | 

Next the act ſetteth down ſeven kinds of offenders that 
may be bailed; | 


I. Such as be indifted of larceny by inqueſts talen befure 
ſheriffs or bail] IJ hat is, before ſheriffs in their torns, 
or tords in their Jeets, or thoſe that have nfangthief and 
outfangihief; that is, Who have the privilege to judge 
thieves taken within their fee, or thieves dwelling within 

Ver, I, L their 
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their manor and taken for felony out of their fee, Yet 
this is expounded that they be of good fame, 2 Ill. 


190. 6 


2. Or of light ſuſpicion] But if the preſumption be ſtrong, 
or the defamation great, the juſtices may refuſe to bail 
him. Hales Pl. 102. And this is expounded alſo that 
they be of good fame. 2 10. 190. 


3. Or fer petit larceny that amounteth not above the value 
of 12 d. if thay were not guilty of ſeme other larceny aforetime] 
This act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is above the value of 128. and petit 
larceny, when it is of the value of 12d. or under. 2 Inf, 
189. 

And it ſeems to be agreed, that there is no neceſſity that 
ſuch perſons be of good fame; yet upon the conſtruction 
of the whole ſtatute, if ſuch perſons be taken with the 
manner, or confeſs the fact, or their crime be otherwiſe 
open and manifeſt, it ſeems that they ought not to be 
bailed; but if there be any colour of probability for their 
innocence, it ſeems moſt agreeable to the intention of the 
ſtatute to bail them. 2 Hawk. 101. 


4. Or guilty of receipt of felons] Theſe are acceſſaries 
after the fact. 2 H. H. 100. 


5. Or of commandment, or force, or of aid in folony dont 
Theſe are acceſſaries before the fact. 2 H. H. 100. 

But acceſſaries to felonies are not to be bailed, unleſs 
they be of good reputation: And it ſeems at this day to 
be ſettled, that where there are ſtrong preſumptions of 
guilt, ſuch acceſſaries are not bailable by this ſtatute, 2 


Haw. 102. 


6. Or guilty of ſome other treſpaſs, for "which one ought not 
to loſe life nor member] But it ſeems reaſonable to quality 
the generality of this expreſſion, with this limitation, that 
ſuch accuſation ought to be either on a light ſuſpicion, or 
elſe that the offence be inconſiderable, or that it be not 
excluded from bail by ſome ſpecial act of parliament; 2 
Haw. 99. 2 H. H. 135. 


7. And à man appealed by a provor, after the death of the 
prover, if he be no common thief, nor defamed] And by pa- 
rity of reaſon, he may be bailed, if the approver walve 
his appeal, or be vanquiſhed. 2 Haw. 98. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient 
ſurety, and the party appear not, he is finable by the 
Judge 


Bail. 
judge of aſize, H. P. 97. But if the priſoner appear 
thereupon, the juſtice is fafe. 2 Haw. 89. 

And if a perſon who has power to take bail, be ſo far 
impoſed upon, as to ſuffer a priſoner to be bailed by in- 
ſufficient perſons, it is ſaid that either he, or any other 
perſon who hath power to bail him, may require the party 
to find better ſuteties, and to enter into a new recogni- 
zance with them, and may commit him on his refuſal, 
for that inſufficient ſurcties are no ſureties. 2 Haw. 


And the perſon who is to take the bail, may examine 
them on their oaths concerning their ſufficiency, 2 Haw. 
89. 2 H. H. 125. 

It is to be obſerved, that the aboveſaid ſtatute extends 
only to bail in criminal offences, and therefore gives no 
power at all to juſtices of the peace to bail any perſons on 
proceſs in civil actions, or for contempts to ſuperior courts. 
2 Haw. 106. 

There are furthermore many ftatutes, which prohibit 
bail and mainpriſe in very many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters. 

And where a ſtatute  ordaineth, that an offender all 
be impriſoned at the king's will or pleaſure, there the pri- 
ſoner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine ot, ranſom as ſhall be aſſeſſed by the king's 


juſtices in his courts. Dalt. c. 167. 


Altho' a perſon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, 
he that hath power of bailing may bail him. 2 F. H. 
135. 1 | 


V. Who may bail, and the manner of it. 


By the common law, the ſheriff and every conſtable, 
being conſervators of the peace, might have bailed one 
ſuſpected of felony; but this authority is transferred 
from them to the juſtices of the peace by ſeveral ſtatutes. 
Lamb. 15. 

And it ſeems to be a good general rule, that ſo far as 
any perſons are judges of any crime, ſo far they have 
power of bailing a perſon indicted before them of ſuch 
crime: And upon this ground it ſeems clear that any 
two juſtices (1 Q,) may of common right bail perſons in- 
dicted at the ſeſſions, for that any two ſuch juſtices may 
hear and determine the indictment. Alſo it hath been 
holden, that any one juſtice hath the like power ; and 

L 2 this 
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this ſeems to be implied by the ſtatute of 1 R. 3. c. 3. 
which giving one juſtice power of bailing perſons arreſted 
for-felony, in like form as if ſuch perſons had been indicted at 
the ſeſſions, clearly ſuppoſes, that if ſuch perſons had been 
indicted at the ſeſhons, they might have been bailed by 
any one juſtice, © And if any one juſtice had ſuch power, 
before the ſtatute ſpecially relating to the power of juſtices 
in granting bai}, it ſeems that he hath {till the ſame power 
in relation to perſons ſo indicted of any-bailable crime 
under the degree of felony, becauſe the ſaid ſtatutes ſeem 
not to reſtrain him in any ſuch caſe, under the degree of 
felony, from any power which he lawfully might claim 
before. 2 Haw. 103. 

But it ſeems difficult to maintain the power of one ju- 
ſtice to bail a perſon, for any crime before indictment, un- 
leſs by ſome ſtatute it be limited to the conuſance of one 


juſtice, or unleſs it be an offence. directly tending to the 


breach of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervators 
of the peace. 2 Haw. 105. 

And Mr. Dalion ſays, if it is not in cafe of felony, it 
ſcemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute, Dalt. c. 12. 

And it ſeems to be agreed, that any one juſtice might 
always in his diſcretion either bail or impriſon one who 
has given another a-dangerous wound, according as it 
ſhall appear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice 
being a principal conſervator of the peace, the offence at 
preſent being only an enormous breach thereof, and no 
felony, ſeems properly to come under his conuſance. 
2 Haw. 103. | : 

But by 1 & 2 P. AM. c. 13. If a perſon be arreſled for 
manſlaughter, or felony, or ſuſpicion thereof, being bail- 
able by. law, he ſhall not be let to bail or mainpriſe by any ju- 
ices, but in open ſeſſions, except it be by two juſtices at the 
leaf? (1 Q.) and the ſame to be preſent together at the time of 
the ſaid bailment : Which bail they fhall certify in writing ſub- 
ſeribed or ſigned with their own hands, at the next general gal 
delivery. to be holden within the county where the perſon ſhall be 
arreſted or ſuſpected. 

Aud the ſaid juſtices, or one of them, being of the quorum, 
when any ſuch priſoner is brought before them, for any man- 
Saughter or felony, before any bailment, ſhall take the examt- 
nation of the ſaid priſoner, and information of them that bring 
bim, of the fact and circumſtances thereof, and the ſame or - 
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Lal. 
much thereof as ſhall be material to prove the felony, ſhall put 
in writing before they make the bailment : I hich examination 
together with the bailment, the ſaid juftices ſhall certify at the 
next general gael. delivery to be holden within the limits of their 
commiſſion. 

And the ſaid juſtices ſhall have power to bind all ſuch by 
recognizance as do declare any thing material to prove the of 
fence, to appear at the next general gaol delivery to grue evi- 
dence againſt the party on his trial And ſhall certify the ſame 
in like manner. | 

And any juſtice offending contrary to this act, ſhall on due 
proof by examination, be fined by the judges of aſſize. 

ut in London, Middleſex, and. in other cities and towns 
corporate, juſtices may let priſoners to bail, as they might be- 


fore this act; but when they do bail, they are to take and cer- : 


115 the bail and examination as is here directed. 


VI. Requiring exceſſive. bail. 


By the declaration of rights 1 V. fe. 2. c. 2. exceſſive 
bail ought not to be required. 


VII. Denying bail where it ought to be granted. 


To refuſe bail where the party ought to be bailed (the. 
party offering the ſame) is a miſdemeanor puniſhable not 
only by the ſuit of the party, but allo by indictment, 2 
Haw. go. H. P. 97. 


VIII. Granting bail where it ought to be denied. 


Admitting bail where it ought not, is puniſhable by the 
judges of aſſize by fine; or puniſhable as a negligent eſcape 
ar common law, H. P. 97. | 

If the keeper of a priſon bail any not bailable, he ſhall 
loſe his fee and office; if another officer, he ſhall have 
three years impriſonment, and make tine at the King's 
„„ 

M. 18 G. 2. X. and /Villiam Clarke, eſquire. He as a 
juſtice of Surry committed a man on ſuſpiciou of ſtealing 
a mare, and bound over the owner to protecute, After- 
wards upon examining two other perſons, he admitted the 
party to bail, The proſecutor appeared at the azes, and 
found a bill, but the party accuſed did not appear. And 
the court granted an information againſt the juſtice, de- 
claring they ſhould not have bailey tne man themtelves. 
Str. 1 16. 
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TX. Of bail by writ of habeas corpus. 


Tf bail cannot otherwiſe be obtained, the law hath pre- 
vided a remedy in moſt caſes by the habeas corpus act 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 

IF the commitment is for treaſon or felony, plainly and ſpe- 
cially expreſſed in the warrant of commitment ; alſo if any per- 


ſon ts committed and charged as acceſſary before the fact to any 


petty treaſon or felony, or upon ſuſpicion thereof, or with ſuſ- 
picion of petty treaſon or felony, which pctty treaſon or felony 
Hall be plainly and ſpecially expreſſed in the warrant of commit- 
ment: in ſuch caſes the perſon ſhall not be bailed on a writ of 
habeas corpus; otherwiſe he may be bailed. | 

Alſo if a perſon is committed for treaſm or felony ſpecially 
expreſſed, yet if he ſhall in open court the fit week of the 
term, or firſt day of aſſixe, petition to be tried, and fhall not 
be indifled ſeme time in the next term or aſſixe after the com- 
mitment, he ſhall upon motion the laſi day of the term or aſſixe, 
be bailed,” unleſs it ſhall appear to the judge upon eath that the 
king's witneſſes could not be produced within that time, and 
then if he is not tried in the ſecond term or aſſixe, he ſhall be 
diſcharged. 

Previous to the aforeſaid bailment, the priſaner or ſome per- 
fon on his behalf, ſhall demand of the officer or Reeper, a true 
copy of the warrant of commitment, which he ſhall deliver in ſix 
hours, on pain of 100 l. to the party grieved for the firſb offence, 
and 2001. and forfeiture of his office for the ſecond. 

Then application is to be made in writing, by the priſoner or 
any perſon for bim, attefled and ſubſcribed by two witneſſes who 
were preſent at the delivery thereof, to the court of chancery, 
king's bench, common pleas, or exchequer, or if out of term 
time, to the lord chancellor or one of the judges; and a copy of 
the warrant of commitment ſhall be produced before them, or 
oath made that ſuch copy was denied. 

But if any perſon hath wilfully neglected by the ſpace of two 
terms to apply for his enlargemeent, he ſhall not have a habeas 
corpus granted in the vacation. 

This being done, the lord chancellor, or judges reſpectiveh, 
ſhall award an habeas corpus under the ſeal of the court, on 
pain of 5001. to be marked in this manner, Per ſtatutum 
triceſimo primo Caroli ſecundi regis, and ſigned by the per- 
ſonthat awards the ſame ; and ſhall be directed to the officer or 
keeper, returnable immediate. 

And the charges of bringing the priſoner ſhall be aſcertained 
by the judge or court that awarded the writ, and indorſed there- 
en, not exceeding 12 d. a mile. 
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| Bail. 

Then the writ ſhall be ſerved on the keeper, or left at the 
gaol with any of the under-officers ; and the charges ſo indor- 
ſed, ſhall be paid or tendered to him, and the priſoner ſhall give 
bond to pay the charges of carrying him back if he ſhall be re- 
manded, and that he will not make any eſtape by the way. 

This done, the officer ſhall within three days after ſervice. 
(if it is within twenty miles) return the writ, and bring the 
body, and fhail then likewiſe certify the true cauſe of the impri- 
ſonment ; if above twenty miles and leſs than an hundred, then 
within ten days; if above an hundred, then within twenty days; 
on like pam as before. | n 

But after the aſſixes are proclaimed for the county where the ' 
priſoner is detained, he ſhall not be removed, 

Then if it ſhall appear to the ſaid ird chancellor or judges, 
that the priſoner is detained on a legal proceſs, order, or war- 
rant, out of ſome court that hath juriſdictiom F criminal matters, 
er by warrant of a judge or juſtice of the peace for matters 
for the which by law he is not bailable; in ſuch caſe the pri- 
ener ſhall not be diſcharged. | 

If he ſhall be diſcharged, he ſhall thereupon enter into recog- 
nizance to appear on his trial; and the writ, and return there- 
of, and recognizance ſhall be certified into the court where the 
trial muft-be, 

But perſons charged in debt, or other action, or with pro- 
ceſs in any civil cauſe, after their diſcharge for a criminal of- 
fence, ſhall be kept in cuſtody for ſuch other ſuit. 

Aud perſons jo ſet at large, ſhall not be recommitted for the 


ſame offence, 'unleſs by order of court; on pain of 5001. to tbe 


party grieved, 


Two things I ſhall obſerve upon this ſtatute : 
1. That altho' the conftable by his own authority, 


without any warrant of commitment, may carry offenders. 


to gaol, and this was the method of fecuring priſoners, 
before there were any juſtices of the peace; yet ſince the 
inſtitution of the office of juſtices of the peace, it is 
better that they be carried before a juſtice, to be ſent by 
him to gaol by warrant of commitment; otherwiſe they 
have a right to be bailed upon this act, whatever the of- 
fence may be. 

2. That the warrant of commitment ought to ſet forth 
the cauſe ſpecially; that is to fay, not for treaſon, or fe- 
lony in general, but treaſon fer counterfeiting the king's coin, 
or felony for ſtealing: the goods of ſuch a ane to ſuch à value, 
and the like; that ſo the court may judge thereupon, whe- 
ther or no the offence is ſuch, for which a priſoner ought 
to be admitted to bail. | 


A. Acknmnu- 
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X. Acknowtedging bail in another man's name, 


By the 21 F. c. 26. If any perſen ſhall acknowledge, or 
procure to be acknowledged, any bail in the name of any other 
not privy to the ſame ; be ſhall be guilty of felony without be- 
nefit of clergy. © | 

In the name of any other] T. 6 G. Two people put in 
bail in feigned names, and becauſe there were no ſuch 
perſons, they could not be proſecuted for perſonating bail 
on this ſtatute, So the court ordered them and the at- 
torney to be ſet in the pillory, which was done accordingly, 
Str. 384. | 

Bail taken before a judge is not within this ſtatute, till 
it be filed of record. 1 H. H. 696. But it is with- 
in the following ſtatute of 4 V. c. 4. by which it is enac- 
ted, that any who ſhall per ſonate another before thoſe who have 
authority to take bail, ſo as to make him liable to the payment 
of any ſum of money in that ſuit or action, ſhall be guilty f 
felony (but within clergy.) | 


Form of Bail. 


Weſtmorland. E it remembered, that en the day of 

in the year of the reign 
of A. O. ff yeoman, A. B. of yeoman, 
and B. B. of — yeoman, came before us John Moore, 


eſquire, and Richard Burn, doctor of laws, two of his ma- 
neſty's juſtices of the peace in and for the ſaid county, one whereof 
is of the quorum, and ſeverally acknowledged themſelves to owe 
70. ou faid lord the king, that is to ſay, the ſaid A. O. 20]. 
and the ſaid A. B. and B. B. 101. each, to be reſpectiuely le- 
vied of their lands and tenements, goods and chattels, if the ſaid 
A. O. ſhall make default in the performance of the condition 
indorſed, [or underwritten ], 
John Moore, 
Richard Burn, 

The condition of this recognizance is ſuch, that if the within 
[ abeve] bound A, O. ſhall perſonally appear before the juſtices 
of our fouereign lord the king aſſig ned to keep the peace within 
the ſaid county, and likewiſe to bear and determine divers fe- 


lonies, treſpaſſes, and ether miſdemeanors in the ſaid county 
committed, at the next general quarter ſeſſions of the peace | or © 
brfore bis. majeſy's gaſtices of gael delivery, at the next general 
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ſeals, 


But 
record 
thus, 


Taken 
Jed, 
above 


Bail. 


gaol delivery] to be Holden in and for the ſaid county, then and 
there to anſwer to our faid ſovereign lord the king, for and 
concerning the felomes taking and ſtealing of the property 
of A, M. of ——— yeoman, with the ſuſpicion whereof the 
ſaid A. O. „lands charged before us the ſaid juſtices, and to do 
and receiue what ſhall by the court be then and there enjoined 
him, and ſhall not depart the court without licence, then the 
above [within] written recognizance ſhall be void. 


Or, if the party is in priſon, and ſo abſent, Lord 
Hale ſays, this is the true form from Lambard. 


Weſtmorland. DE it remembred, that on the day 

4 in the year of the reign 
of before us John Moore, efquire, and Richard Burn, 
doctor of laws, two of the juſtices of our ſaid lord the king, 


. aſſigned to keep the peace within the ſaid county, and one of us of 


the quorum, at Grimeſhill in the ſaid county, did come A. B. 
and B. B. of in the ſaid county, yeaman, and tos in 
bail until the next gaol delivery to be holden in the ſaid county, 
one A. O. of — labourer, taken and detained in priſon 
for ſuſpicion of a certain felony in flealing - the property 
0 


and B. B. under the penalty of 201. of good and lawful mo- 


ney of Great Britain, of the goods and chatiels, lands and te- 


nements, of them and each of them, to the uſe of cur ſaid 
lord the king, his heirs and ſucc f, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 


before the juſtices of our ſaid lord tb ting, affiened to deliver 


the ſaid gaol, to fland to right concerning the felony aforeſaid, 
according to the law and cuſlam of England. Given under our 


ſeals, &C. 


But the ſeal need not he, for hey are judges of 


record; only it may be barely ſubſcribed by them: or 
thus, 


Taken and acknowles': ed the da and 
year abovewritten, befare us the 
aboveſaid ä 

John Moore, 
Ri, Burn, 


And 


and took upon themſelves each of the ſaid A. B. 


Bail. 


And hereupon a warrant iſſues for his deliverance, 
thus : 


Weftmorland.J O HN Moore, efquire, and Richard Burn, 

| doctor of laws, two of the juflices of 
and one of us of the quorum, To the keeper of bis majefly s gaol 
at in the ſaid county, greeting. Foraſmuch as A. O. 
o labourer, hath before us found ſufficient ſureties to 
appear before the juftices of gael delivery at the next general 
gaol delivery to be holden in the ſaid county, to anſwer to ſuch 
things as ſhall be then on the behalf of our ſaid ſovereign lord 
objectad againſi him, and namely, to the felanious taking of 
— (for the ſuſpicion whereof he was taken, and commit- 
ted to your ſaid gaol) ; We command you an the behalf of aur 
ſaid ſovereign lord, that if the ſaid A. O. do remain in your 
feid gaol for the ſaid cauſe, and for none other, then you for- 
bear to detgin him any longer, but that you deliver him thence, 
and ſuffer him to go at large, and that upon the pain that will 
thereon enſue. Given under our ſeals at Orton in the ſaid 
county, the =—— day of in the year u 


Lord Hale fays, the advantage of this latter kind of bail 
is this, that it is not only a recognizance in a ſum certain, 
but alſo a real bail, and they are his keepers, and may be 
puniſhed by fine beyond the ſum mentioned in the recog- 
nizance, if there be cauſe; and may reſeize him if they 
doubt his eſcape, and have him committed, and fo be diſ- 
charged of the recognizance. 


Banks deftroping. 


8 perverſe and malicious perſon cutting 
down and breaking up of any part of the dike 
called new Powdike in Marſbland in the county of Ner- 
folk, and the broken dike called Old field dike by Marſb- 
land in the iſle of Zh, or of any other bank being parcel 
of the rind and uppermoſt part of the ſaid county of 
Marſpland, made for the defence and ſalvation of the ſaid 
eounty of Marſbland, ſhall be adjudged felony. And the 
ſeſſions may determine the fame. 22 H. 8. c. II. 

2. By the 6G. 2. c. 37. If any perſon ſhall unlawfully 


and maliciouſly break down or cut down the bank of any 
river 
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Banks deftroying. 


river or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; he ſhall be guilty ef felony without 
benefit of clergy. / 5. 


3. And moreover, by the ſtatute: of 10 G. 2, c. 32. Piles for ſecuring 
If any perſon ſhall unlawfully cut off, dra x up, or re- banks. 


move and carry away any piles, chalk or other materials, 
driven into the ground, and uſed for the ſecuring any 
marſh or ſea-walls, or banks, in order to prevent the lands 
lying within the ſame from being overflowed and damaged; 
on complaint or information thereof made upon oath to 
any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 


mon the party complained of, or ſhall iſſue his warrant to 


apprehend. and bring ſuch perſon before him; and upon 
his appearance, or neglect to appear, he ſhall proceed to 
examine the fact, and upon due proof thereof made either 
by conſeſſion, or oath of one witneſs, ſhall eonvict the 
offender ; who ſhall thereupon forfeit 201, half to the 
informer, and half to the overſeer for the uſe of the poor, 
to be levied by diſtreſs and ſale: for want of ſufficient 
diſtreſs, to be committed to the houſe of correction, to bg 
kept to hard labour for ſix months, /. 5. 


Bankrupt, 


. ORD Ce ſays, that bangae in French ſignifies the Derivation 


ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart rout is the ſign or mark where the 
cart hath gone; and that metaphorically a- bankrupt, or 
banqueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 
thereof. 4 Inf. 277. 

But as the firſt bankers to us came from Itah, it ſeemeth 
more probable that they brought their name along with 
them; and conſequently that the word bankrupt or banque- 
route cometh from the Italian banco rotto, the bench being 
broken, The banker himſelf was ſo called from the bench 
or table which he uſed, with his name inſcribed; and 
when he failed, his bench was broken. Which word ratto 
is what remaineth in that country of the Latin ruptus ; 
all which, both word and, metaphor, we preſerve in our 


language, when we ſay that a perſon is bankrupt, or that 
ſuch a one is broken. 


2. The 
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Deſcription of a 
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2. The deſcription of a bankrupt, within the ſeveral 

ſtatutes brought together into one view, ſeemeth to be as 
follows: Every perſon uſmg the trade of merchandize, by way 
of bargaining, exchange, bartry, cheviſance, or otherwiſe, in 
groſs, or by retail, or ſeeking his trade of living by buying and 
ſelling, or that ſhall uſe the trade or profeſſun of a ſcrivener 
receiuing other mens monies or eſtates into his truſt or cuſtody, 
who ſhall (1) depart the realm; or (2) begin to keep his houſe, 
or otherwiſe to abſent himſelf ;, or (3) take ſanctuary; or (4) 
ſuffer himſelf willingly to be arreſted for any debt or. other thing 
not grown or due for money deltvered, wares ſold, or any other 
juſt or lawful cauſe or good conſideration or purpoſes ; or (5) 
ſhall ſuffer himſelf to be outlawed ;, or (6) yield himſelf to pri- 
n; or (7) willingly or fraudulently, ſhall procure himſelf to be 
arreſled, or his goods to be attached or ſequeſtred ; or (8) de- 
part from his dweiling houſe ; or () make any fraudulent grant 
or conveyance of his lands or goods, to the intent or whereby his 
creditors ſhall and may be defeated or delayed for the recovery 
of their juſt debts; or (10) ſhall obtain any protection, other 
than ſuch perſon as ſhall be lawfully protected by . privilege of 
parliament ; or (11) ſhall prefer. to any court any petition ar 
bill againſt any of his creditors, thereby endeavouring to inforce 
them to accept leſs than their juſt debts, or to procure time, or 
longer days of payment than was given at the time of their ori- 
ginal contracts; or (12) being arreſted for debt, ſhall lie in 
priſon two months; or (13) being arreſted fer 1001, or more, 
ſhall eſcape out of priſon, —ſhall be adjudged a bankrupt ; (and 
in the ſaid caſes of arreſt, or lying in priſon, from the time of 
bis firſt arreſt.) 1 J. c. 15. ſ. 2. 21 J. c. 19, f. 2, 15. 
10 An. c. 15. f. 1. 


Every perſon] An Iriſhman, who trades and hath con- 
trated debts in England, and comes over here, may have 
a commiſſion. iſſued againſt him, at the petition of the 
creditory here; and the Iriſh creditors alſo upon the com- 
miſſion may come in and prove their debts. And generally, 
if a perſon carries on a trade in any place belonging to 
the crown of Great Britain, and comes into England ; a 
commiſſion may be taken out by the creditors in England, 
And there have been ſeveral inſtances, where perſons be- 
longing to the plantations abroad, and which is their ſole 
place of reſidence, yet happening to be in England, have 
had commiſſions of bankruptcy taken out againſt them 
here. I Athyns 82. 

A clergyman, if he trades, may be a bankrupt ; for tho' 
by the 21 H. 8. c. 13. he is prohibited to trade, and bis 
contracts_in that kind are declared to be void, yet they 
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are void with reſpect to himſelf only, and he ſhall not take 
advantage of the breach of one law, in order to avoid his 
being ſubjeQ to another. 1 Atk. 199. 

An infant, tho' a trader, cannot be a bankrupt; for an 
infant can owe nothing but for neceſſaries: and the ſta- 
tutes of bankruptcy create no new debts, but only give a 
ſpeedier and more effectual remedy for recovering ſuch as 
were before due, And no perſon can be made a bankrupt 
for debts, which he is not liable at law to pay. 2 Blachſt. 
c. 31. 

11 he daughter of a freeman of London, bla a married 
woman, if the trades ſeparately from her huſband, may be 
a bankrupt. 1 Atk. 206. 


Uſing the trade of merchandine] As by exerciſing the cal- 
ling of a merchant, a.grocer, mercer, or in one general 
word a chapman, who is one that buys and ſells any | thing. 
2 Blackfl. c. 31. 

But one ſingle act of buying and ſelling will not make 


a man a trader ; but there muſt be a repeated practice, 
and profit by it. 1d. | 


Of morchandize] But no perſon who ſhall adventure any 
money in the Eaſt India company, and ſhall receive his 
dividend in merchandize, and ſhall fell or exchange the 
ſame, ſhall be judged thereby a merchant or trader within 
any ſtatute for bankrupts. 13& 14 C. 2. C. 24. / 3, 4. 

And generally, buying and ſelling ſtock in the pubiic 
funds, or government ſecurities, will not make a man a 
bankrupt ; the ſame being not goods, wares, or merchan- 
dize, within the intent of the ſtatute, by which a profit 
may be fairly made. 2 Blackfl. c. 31. 

So alſo the members of the corporation of the Engliſh 
linen company (for making cambricks and lawns), ſhall not 
upon that account only be liable to bankruptcy. 4 GC. 3. 
c. 37. 


Seeking his trade of living by buying and ſelling] He that 
buys only, or ſells only, is not within this deſcription ; 
but it muſt be both buying and felling, and alſo getting 
a livelihood by it. 2 Black. c. 31. 

Alſo, by ſpecial flatute, 5 C. 2. c. 30. No farmer, 
grazier, or drover of cattle, ſhall be: deemed a bankrupt, 
J. 40. Bat if ſuch farmer or other ſhall deal in wool, 
hops, or the like, he ſhall be deemed a bankrupt ; other- 
wiſe any perfon by taking a farm, might avoid the ſta- 
tutes. And in the caſe of Mayo and Archer, E. 8G. a 
farmer who planted OO but withal bought divers 
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large quantities of potatoes, and ſold the ſame again, yas 
adjudged a bankrupt. Str. 513. | 

Alſo, no handicraft occupation, where nothing is bought 
and ſold, will make a man a bankrupt ; as that of a huſ- 
bandman, a gardener, and the like, who are paid for their 
work and labour. 2 Blachſt. c. 31. | 

Alſo, an innkeeper cannot, as ſuch, be a bankrupt ; for 
his gain or livelihood doth not ariſe from buying and ſel- 
ling in the way of merchandize, but greatly. from the uſe 
of his houſe, furniture, attendance, and the like : and 
tho' he may buy corn and victuals, to fell again at a 
profit, yet that no more makes him a trader, than a 
ſchoolmaſter or other perſon is, that keeps a boarding 
houſe and makes conſiderable gains by buying and ſel- 
ling what he ſpends in the hou/., and ſuch an one is 
clearly not within the ſtatutes. 1d. 9 8 

But where perſons buy goods, and make them up into 
faleable commodities, as ſhoematers, ſmiths, bakeys, and the 
like; here, tho” part of the gain is by bodily labour, and 
not by buying and ſelling, yet they are within the ſta- 
tutes of bankrupts : for the labour is only in melioration 
of the commodity, and rendering it more fit for ſale. Ia. 

But where a perſon bought a coal mine, and worked the 
mine, and ſold the coals, he was adjudged not to be within 
the ſtatutes for bankrupts: But otherwiſe it would have 
been, if he had bought the coals and ſold the ſame again, 
2 Wilſon 169. | 


Or that fhall uſe the trade vr profeſſion of a ſeriviner, re- 
ceiving other mens monies or eftates into his truſt or cuſtody] 
Bankers, brokers, and factors are within this deſcription, 
5 C. 2. c. 30. J. 39. TOES : 0 

So alſo pawnbrokers, as it ſeemeth; being comprehended 
under the general word brokers, which includes the ſeveral 
ſpecies of brokerage. 1 Hit. 5 36. 

But no receiver general of .ny taxes granted by a& of 
parliament, ſhall be deemed bankrupt. 5 G. 2. c. 30. 
fe 40. 
Begin 10 keep his houſe, t- otherwiſe to abſent himſelf ] If 
a man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt ; but if he conceals him- 
ſelf within his houſe for a day or hour, to delay or defraud 
his creditors, he is a bankrupt. 1 Bac. Abr. 250. 


Obtain any protection, other than ſuch perſon as ſhall be law- 
fully protected by privilege of parliament ] By the 4 C. 3. c. 33. 
in reſpect to perſons having privilege of parliament, it is 
| enacted, 


enaC 
maje 
juſtl) 
merc 
with 
mon: 
ſon, 
not, 
ſumn 
enter 
any 
iſſued 
vered 
given 
the t 
tors 
Provi 
befor: 
thing 
of pa 
of ſuc 
the it 


ted ar 
leſs ns 
one or 
of © tw! 
fuch e 
40 200 

Ant 
the co 
maſter 
the tri 
the lo! 
the co 
ſuing « 
provin 
ſuch c 
appear 
the lor 


ſerved, 
in wri 
ſeal, a} 
him ſh 


hk 


; Wankrupt, 159 


enacted, that the petitioners, on affidavit in any of his | , 
majeſty's courts of record at Weſtminſter, that the debt is W 
G , 1 
juſtly due, and that they verily believe that the debtor is a «01 
merchant, banker, broker, factor, ſcrivener, or trader, þ 


withia the ſtatutes of bankruptcy, may ſue out a ſum- 
© mons, or an original bill and ſummons, againſt ſuch per- 1 
© ſon, and ſerve him with a copy thereof; and if he ſhall 7 | 
© not, within two months after, perſonal ſervice. of ſuch 
ſummons, pay, ſecure, or compound for ſuch debt, or 
enter into bond in ſuch ſum and with two ſuch ſureties as 
any of the judges of that court out of which the ſummons 
iſſued ſhould approve of, to pay ſuch ſum as ſhall be reco- 
vered in ſuch action, together with ſuch coſts as ſhall be 
given in the fame, he ſhall be adjudged a bankrupt from 
the time of the ſervice of ſuch ſummons, and the credi- 
tors may proceed againſt him as againſt other bankrupts. 
Provided, that this ſhall not extend to any debt contracted 
before March the 8th, 1764. And provided alſo, that no- 
thing herein ſhall ſubject any, perſon intitled to privilege 
of parliament to be arreſted or impriſoned during the time 
of ſuch privilege, except in caſes made felony by any of 
the ſtatutes of bankruptcy. | 
3. But notwithſtanding that a perſon may have commit- For what debts = 


ted any of the aboveſaid aQs of bankruptey, yet neverthe- ET 
leſs no commiſſion of bankrupt ſhall be iſſued on the petition of what is to be 


one or more creditors, unleſs the fingle debt of fuch creditor, or _ previcus 
of - two or more being pariners,, amount 10 1001. or of two CN 
= /uch creditors petitioning amount; ta 150 1, or of three or mare 
Fo r al, 66. 2. 4. 30, 642. 
dy] : And the creditor or creditors petitioning, ſhall before 
on. the commiſſion ſhall be granted, make affidavit before a 

| maſter in chancery (to be filed with the proper officer) of 
ded | the truth of the debt, and ſhall alſo give 2001. bond to 
eral | the lord chancellor for proving the debt as well before 

the commiſſioners, as upon a trial at law, if the due iſ- | 
x of | fuing of the commiſſion ſhall be conteſted, and alſo for { 
30. | Proving the party a bankrupt, and further to proceed on 

| ſuch commiſſion as hereaſter is mentioned: and if it ſhall | 
appear, that the commiſſion was taken out fraudulently, 1 
the lord chancellor may order ſatisfaction, and may aſſign | 
ſuch bond to the party injured. id. i 

4. But theſe circumſtances abovementioned being ob- {ſving the com- 0 
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ſerved, then the lord chancellor may on ſuch complaint Tithe, 
in writing as aforeſaid, by commiſſion under the great 4 
ſeal, appoint ſuch wiſe and honeſt diſcreet perſons, as to | 
him ſhall ſeem good, to be commiſſioners. 13 El. c. 7. | 


6 


5. Which 


160 


Commiſſioners 
vath, 


Notice 'in the 
pazetre of the 

commiſſion be- 
ing iſſued. 


Bankrupt to 
ſurrender. 


Creditors to 
tome in. 


Chufing afſig- 
ne es. 


whom to be 
ledged. 


Expences of the 
commiſſion, 


The money uitb 


Bankrupt. 


5. Which commiſſioners before they act, ſhall admini- 


ſter to each other the following oath ; «I 4 B. do ſwear, 
6 that I will faithfully, impartially, and honeſtly, ac- 
% cording to the beſt of my ſkill and knowledge, execute 
* the ſeyeral powers and truſts repoſed in me as a com- 
ec miſſioner in a commiſſion of bankrupt againſt and 
<« that without favour or affection, prejudice « or malice. 
<< So help-me God.” 3 G.-2; e. 30. f. 43. 

And they, ſhall keep a memorial thereof figned by them, 
amongſt the proceedings. id. ſ. 44. 

6. Then the commiſſioners ſhall cauſe notice of the 
commiſſion being iſſued to be given in the gazette, and 
likewiſe notice in writing to be Teft at the bankrupt's uſual 
place of abode, or perſonal notice to be given if he is in 
92851 rn 
In which lh alſo ſhall be appointed a time and 
FF of meeting of the commiſſioners ; Which meeting 
ſhall be at three ſeveral times within forty-two days, the 
laſt of which ſhall be on the forty-ſecond day; within 
which time the bankrupt ſhall ſurrender himſelf, and diſ- 
cover his eſtate and effects. 5 G. 2. c. 30. / 1, 2 

But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; ſo as ſuch order be made 
by him, fix days before the expiration of the forty-two. 
1 

8. A creditor may chuſe whether he will come in un- 
der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 
Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be 
admitted as a creditor under the commiſſion. And a pe- 
titioning creditor, by the very petition, hath made his 
election. 1 tk. 83, 152. 

The firſt meeting ſhall be for chuſing an aſſignee or 
aſſignees of the bankrupt's eſtate and effects (which in 
London ſhall be at Guildhall). 5 G. 2. c. 30. J. 26. 

10. But before aſſignees are choſen, the major part in 
value of the creditors may direct how and with whom the 
money to be received ſhall remain til! divided : to which 
the aſſignees ſhall conform, as often as 1001, ſhall be got 


in 2. +. 40: /- l. 


11. And the creditor or creditors who ſhall ſue out the 
commiſſion, ſhall proſecute the ſame at their own expence 
till aſſignees be choſen ; and the commiſſioners ſhall at the 
meeting for chuſing aſſignees, aſcertain ſuch coſts, and by 
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writing under their hands order the aſſignees to reimburſe 
the ſame, out of the firſt effects that ſhall be got in. 5 C. 


2. c. 30. f« 25. 


12. At the ſaid meeting for chuſing aſſignees, the com- Who mall vote 


miſſioners ſhall admit the proof of any creditor's debt, that 
lives remote from the place of meeting, by affidavit; and 
alſo permit any perſon duly authorized by letter of attor- 
ney from ſuch creditors (oath being firit made of the due 
execution thereof, either by affidavit ſworn before a matter 
in chancery, or before the commiſſioners viva voce; and 
in caſe of creditors reſiding in foreign parts, ſuch affidavits 
to be made before a magiſtrate where the party ſhall be 
reſiding, and together with ſuch creditors letters of at- 
torney, to be atteſted by a notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch cre- 
ditor: And every creditor ſhall be admitted to prove his 
cebt, without paying any thing for the ſame. And the 
commiſſioners ſhall aſſign the eſtate and effects unto ſuch 
perſon or perſons as the major part in value of the credi— 
tors, according to the debts then proved, ſhall chuſe. 5 C. 
2. c. 30. /. 25, 26. 

But no creditor ſhall ſo vote, whoſe debt ſhall not 
amount to 101]. id. /. 27. 

13. And the commiſſioners may from time to time ap- 
point new aflignees, if the major part of the creditors, 
whoſe debts amount to 101. ſhall think fit; and the for- 
mer aſhgnees ſhall aſſign to them in ten days after notice 
of ſuch choice, and of the new aflignees acceptance there- 
of, ſignified under their hands; on pain of 200. to the 
creditors with full colts. 5 G. 2. c. 30. /. 30. 

And the lord chancellor, on petition of any creditors, 
may order former aſſignments to be vacated, and new aſ- 
ſignments to be made, of the effects not received; and the 
commiſſioners ſhall cauſe notice thereof to be given in the 
two next gazettes, and that the debtors do not pay to the 
aſſignees removed. id. /. 31. 

And the new aſſignees, on filing a ſupplemental bill, 
ſhall be intitled to the benefit of the proceedings ain a ſuit 
begun in the time of the firſt aſſignees; for there is no 
privity between the bankrupt and the aſſignees, or at moſt 
but an artificial one; and it would be hard, where there 
have bcen pleadings, examinations, and the like, in a 
former ſuit, that the new aſſignees ſhould not have the 


benefit thercof, but. ſhould be obliged to begin again. 
I Alt. 88, 
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14. On certificate under the hands and ſeals of the 
commiſſioners, that ſuch commiſſion is iſſued, and ſuch 
perſon proved before them to become bankrupt, any judge 
or juſtice of the peace, ſhall on application to them for 
that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him to 
the common gaol, there to remain until he be removed by 
order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cuſtody ; 
whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be exa- 
mined. And the commiſſioners by ſuch or any other their 
warrant, may ſeize the goods and papers of ſuch bankrupt 
which ſhall be in any priſon (neceſſary wearing apparel of 
himſelf and wife, and children excepied). 5 C. 2. c. 30. 

wy > 
f But if the perſon ſo apprehended ſhall, within the time 
allowed, ſubmit to be examined, and in all things con- 
form, he ſhall have the ſame benefit as if he had ſurren- 
dred. 53 C. . e. 30. . 18. 

By which laſt clauſe it ſeemeth, that the bankrupt ſhall 
not be apprehended and committed, until he ſhall have 
made default in not ſurrendering and making diſcovery, 
after due notice as aforeſaid, 

15, The bankrupt, after aſſignees ſha]l be appointed, 
ſhall deliver up to them on oath (to be adminiſtered by 
a maſter in chancery, or juſtice of the peace) all his books 
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of account, papers, and writings not ſeized by the meſ- 
ſenger of the commiſſion, and not before delivered up, 
and then in his power, and diſcover ſuch as are in the 
power of others; and being not in cuſtody, ſhall at all 
times attend the aſſignees, on reaſonable notice given to 
him in writing, or left for him at his place of abode, in 
order to aſſiſt in making out the account of his eſtate, 5 
. 1 £30. . 4. 

16. And ſuch bankrupt having ſurrendred, ſhall at all 
ſeaſonable times, before expiration of forty-two days, 
or further term, be at liberty to inſpect his papers, in 
preſence of the aſſignees, or ſome perſon appointed by 
them, and to bring with him for his aſſiſtance any perſons 
nt exceeding two at a time, and to make extracts from 
hence, the better to enable him to diſcover his effects. 
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17. And in order thereto, he ſhall be free from arreſt 
or impriſonment of his creditors, in coming to ſurrender, 
and from his ſurrender, for the ſaid forty-two days or Sg 
ther term; provided he was not in cultody at the time of 
ſurrender. And if he be arreſted for debt, or on an eſcape 
warrant, coming to ſurrender, or after ſurrender within 
the ſaid term; then, on producing the notice under the 
hands of the commiſſioners or aſſignees, to the officer who 
ſhall arreſt him, and making it appear to ſuch officer that 
ſuch notice is ſigned by them, and giving the officer a copy 
thereof, he ſhall be immediately diſcharged : And if any 
officer ſhall in ſuch caſe detain him, he ſhall forfeit to him 
for his own uſe 5l. a ys by action of debt, with full 
coſts. id. 

18. And if the bankrupt be in priſon or cuſtody at the 


time of iſſuing the commiſſion, and is willing to ſurrender 
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Shall be freed 
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Bankrupt in pri« 


on when the 


commiſſion ts 


and be examined, and can be brought before the commiſ- iſſ.ed. 


fioners and creditors, the expence thereof ſhall be paid out 


of his eſtate ; But if he is in execution, or cannot be 
brought before the commiſſioners, then they ſhall attend 
him in priſon ; and the aſſignees may appoint a perſon to 
attend him in prifon, and to produce him his books 
and papers, in order to prepare his laſt diſcovery and exa- 
mination z a copy whereof the aflignees ſhall apply for, 
and the bankrupt ſhall deliver to them, ten days before 
ſuch laſt examination. 5 C. 2. c. 30. / 6. 

19. And the commiſſioners may examine him (on oath, 


Bnkrnp? to be 


21 J. c. 19. f. 9.) as well by word of mouth, as on interro- ! eumines. 


gator ies in writing, touching his trade, dealings, eſtate, and 
effects; and take down in writing his anfwer to verbal 
examinations; which he ſhall ſign: And if he ſhall refuſe 
to anſwer, or not anſwer fully all lawful queſtions, or 
refuſe to ſign the ſame; the commiſſioners may by war- 
rant commit him to priſon without bail, till he fall ſub- 
mit to them, and full anſwer make, ad ſign the ſame ; 
which warrant ſhall ſpecify ſuch queſtions. 5 C. 2. c. 
30. /. 16, 17. 


As well by word of mouth, as on interrogatories in writing] 
M. 4 G. 2. X. and Solomen Nathan, The defendant was 
committed by the commiſſioners, who in their warrant 
recite, that he had been examined before them upon his 
oath, upon which examination he had notoriouſly preva- 
ricated ; they therefore commit him without bail or main- 
prize, until he ſhall make a full and true diſcloſure and 
diſcovery of his eſtate and effects, or be otherwiſe deliver- 
ed by due courſe of law. Upon a habeas corpus it was 

2 moved, 


Bankrupt. 


moved, that the defendant might be diſcharged. One 
reaſon whereof was becauſe the ſtatute requires, that there 
ſhall be interrogatories exhibited for his examination, that 
ſo he may have time to conſider of his anſwer, and it can 
then appear to the court, whether he is bound to anſwer : 
perhaps this prevarication might be in a matter they had 
no power to inquire into. And by the court ; Interroga- 
tories are a term known in law, and import that the que- 
ſtions are put in writing. And they ſaid that Holt Ch. J. 
held, that the bankrupt ought to haye a copy, and time 
to conſider of his anſwer. Str. 880. 


Or not anſwer fully] In the aforeſaid caſe of K. and Solo- 
mon Nathan, another objection againſt the commitment 
was, that they commit him, becauſe upon his examination 
he had notoriouſly prevaricated; this being too looſe an ex- 
preſſion, for he might prevaricate, and yet give a full an- 
fwer at laſt, And by the court; Where theſe ſpecial au- 
thorities are given, the words of the act ought to be pur- 
ſued. Str. 880. 


The commiſſioners may by warrant commit him] H. 1 G. 
3. K. and Perret. The defendant being brought up by 
habeas corpus, appeared upon the return to have been 
committed, „ until ſuch time as he ſhall ſubmit himſelf 
c to the ſaid commiſſioners or the major part of them, 
“ and full anſwer make to their ſatisfaction, to the que- 
« ftion ſo put by them to him as aforeſaid.” Which 
queſtion was ſpecified in the warrant to have been, that 
fince he did admit there was a deficiency of 13,5131. he 
ſhould give a true and particular account what was become 
of it, and how he had diſpoſed thereof. His anſwer was, that 
on goods fold the laſt year he had loſt upwards of 2, ocol. 
that by mournings he had loſt upwards of 1,0001. and 
that for q or 10 years (he was ſorry to fay it) he had been 
extremely extravagant, and ſpent large fums of money, 
Which anſwer not being ſatisfactory to the commiſſion- 
ers, they - committed him as aforeſaid. And now the 
court, judging the anſwer to. be very inſufficient and un- 
ſatisfactory, ordered him to be remanded, Afterwards, 
he was brought up again, and it appeared that he had 
given a further anſwer, and particularized a woman up- 
on whom he had ſpent 5,0c01. from December 1758 
to December 1759, and particularized the times of ſend- 
ing and giving it to her; but that no other perſon was 
privy to this, and that the woman (whole name was 
Sarah Powell, otherwiſe Taylor,) is dead, as he has 
heard: with ſeveral other improbable circumſtances. It 
was 
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was urged, that now having given a full anſwer, he 
ought to be diſcharged; that it is not material, in the 
preſent reſpect, whether his anſwer de true or falſe, 
or whether his conduct was prudent or imprudent ; and 
if he be not now diſcharged, he muſt be impriſoned 
for life. But the court {till held the anſwer to be in- 
compleat and unſatisfactory, and again ordered him to 
be remanded, [And this man was afterwards convicted 
and executed, for concealing his effects.] Burrow, 
Mansfield. 1122, 1215. 3D. 

Till he ſhall ſubmit to them, and full anſwer mate] In the 
aforeſaid caſe of Solomon Nathan, the commitment was, 
until he ſhall make a full and true dijclofure and diſcovery »f 
his eflate and effects, or be otherwiſe derrvered by due cour fe of 
law. And by the court; This commitment not purſuing 
the words of the ſtatute, the priſoner muſt be diſcharged. 
Str. 880. | 

MH. 8 IV. Bracy's caſe. A commitment until he hu 
conform himſelf to their authority, was adjudged ill, becaute 
too general; ſince they have authority in other matters 
beſides that: and it is beſt in the like caſes, ſtrictly to 
purſue the ſtatute. L. Raym. 100. 

Another commitment til diſcharged by due courſe F law, 
adjudged ill for the ſame reaſon. id. 851. 

But if on an habeas corpus there appear inſufficiency in 
the warrant of commitment, the judge? nevertheleſs ſhall 
commit him to the ſame priſon, to remain as aforeſaid, 
unleſs it be made appear that he hath fully anſwered all 
lawful queſtions, or unleſs it appear that he had ſuſficient 
reaſon for not ſigning. 5 E. 2. c. 30. ſ. 18. 

And if the gaoler ſhall ſuffer him to eſcape, or to go 
without the walls or doors of the priſon; he ſhall, on 
conviction by indictment or information, forfeit 500 J. to 
the creditors, id. 

Alſo, the gaoler ſhall, on requeſt of any creditor who 
mall have proved his debt, and producing a certificate 
thereof under the hands of the commiſſioners, produce 
and ſhew him to ſuch creditor ; on pain of 100 l. to the 
creditors by action of debt. id. .. 1 


20. And by the ſaid ſtatute it is enaQed, that if he ſhall Bankrupt not 


not within the ſaid time ſurrender himſelf to the commtſ{. wrensing ant 
coniorming tes 


ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be 
examined from time to time on cath, and in all things 
conform to the ſtatutes concerning bankrupts, and alſo 
on his examination fully diſcover all his cftate, and how 
diſpoſed of, except what hath been lens de diſpoſed of 
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in the way of his trade and dealings, and except what 
hath been laid out in the ordinary expence of his family, 
and alſo deliver up to them all his effects (except the ne- 
ceſſary wearing apparel of himſelf, and wife, and chil. 
dren) ; then in caſe of any default and wilful omiffion in 
not ſurrendring and ſubmitting to be examined, or in 
caſe he ſhall: remove, conceal, or embezzle any part of 
his eſtate to the value of 20. or any books of account, 
or writings relating thereto, with intent to defraud his 
creditors, and being thereof convicted by indictment or 
information, he ſhall be guilty of felony without benefit 
of clergy, and his eſtate ſhall be divided among his cre- 
a. „ 30. [> 1. | 

And by the 20 G. 2. c. 52. All offences by bankrupts 
made felony by the ſeveral acts concerning bankruptcy, 
are excepted out of the genera] pardon. 

21. And every perſon who ſhall accept any truſt, or 
conceal any eſtate of the bankrupt, and ſhall not in forty- 
two days after iſſuing the commiſſion, and notice there- 
of in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 
examined; ſhall forfeit to the creditors 1001. and double 
value of the eſtate concealed, by action of debt with full 
colts. 5 E412. e. 30-\þ- 21. 

22. Alſo the commiſſioners may examine on oath the 
bankrupt's wife, like as other perſons. 21 7. c. 19. /. 
5, 6. 

23. As alſo they may examine in like manner every 
other perſon, duly ſummoned before, or preſent at their 
meeting, touching the perſon, trade, dealings, eſtate, and 
effects of the bankrupt, and any acts of bankruptcy by 
him committed ; and may take down in writing the an- 
ſwers to verbal examinations, which the party ſhall ſign 
And if any of them ſhall refuſe to anſwer, or not anſwer 
ſully all lawful queſtions, or refuſe to ſign the fame, the 
commiſſioners may by warrant commit him to priſon 
without bail, till he ſhall ſubmit to them, and full an- 
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1 ſwer make, and ſign the ſame; in like manner as is ſaid 


before in ſection the 1th concerning the bankrupt him- 
elf. 5 G. 2. c. 30. þ 16, 17, 18, 19. 

24. The ſaid commiſſioners ſhall have power by thei: 
diſcretions to take ſuch order with the lands of ſuch bank- 
rupt; as well copy or cuſtomary hold as freehold, which 
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14 he had in his own right before he became a bankrupt; 0! 
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he may lawfully part with; or with any perſon of truſt to 
any ſecret uſe of ſuch bankrupt; and alſo with all his 
money, goods, chattels, wares, merchandizes, and debts ; 
and cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may; and the ſame to be ſold by deed in- 
dented, and inrolled in a court of record ; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. /. 2. 
25. And if any lands or goods ſhall deſcend or come to Bankrupt's fu- 
the bankrupt afterwards, before the debts be fully paid; ture cftate. 
the ſame ſhall be diſpoſed of in like manner. 13 El. c. 7. 
11. 
26. But this ſhall not extend to lands aſſured by ſuch Lands ſold bona 
perſon before he becomes bankrupt, provided the aſſur- 
ance be made bona fide, and not to his own uſe only, or 
of his heirs; and that the party to whoſe uſe they are aſ- 
ſured, be not privy to the fraudulent purpoſe of the bank- 
rupt to deceive his creditors, 13 El. c. 7. /. 12. 
27. Alſo the commiſſioners may by deed indented, ard Eftate tail, 
incolled at Veſiminſter in fix months, ſell the bankrupt's 
eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift; which fale ſhall be good 
againſt all perſons, whom the bankrupt by common 
Fe nd or otherwiſe, might cut off, 21 7. c. 19. 
12. 
28. Alſo, if the bankrupt hath conveyed any eſtate, on Effate mort- 
condition, or power of redemption, at a day to come, by 98% 
payment of money, or otherwiſe ; the commiſſioners be- 
fore the time of the performance of fuch condition may 
appoint under their hands and ſeals any perſon to make 
tender or payment of money, or other performance, as 
fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as 
275 as any other eſtate of the bankrupt. 21 7. c. 19. 
13. 
29. Perſons purchaſing copyhold or cuſtomary lands cn gomary 
ſhall pay fine to the lord of the manor, who ſhall there- lands. 
upon admit them. 13 El. c. 7. , 4. 
In order, to fave the expence of two fines, it was re- 
commended by the lord chancellor Hardwicke in ſuch 
caſe, to leave out the copyhold eſtate in the aſſignment ; 
and then the commiſſioners, when they can meet with 
a purchaſer, may convey to him in the firſt inſtance, 1 
Atk. 96. 
30. Effects which a bankrupt hath as executor only Efe, which be 
ſhall not be applied to the uſe of the creditors ; but ſhall bath as executor, 


go according to the direction of the teſtator. 1 Att. 
101. 


31. Com- 


Bankrupt. 


| 31. Commiſſioners and others by warrant under their 
open hands and ſeals, may break open the bankrupt's houſes, 
doors, trunks, and cheſts, where he or any of his goods 
{hall be reputed to be, and ſeize upon and order his body 
„ and goods as before is ſaid. 21 F. c. 19. / 8. 
culently convey- 32. If the bankrupt ſhall convey to any of his children, 
ing. or other perſon, any lands or goods, or transfer his debts 
| into other mens names, except the fame be conveyed or 
Wil transferred on marriage of any of his children, or for 
1 ſome valuable conſideration; the ſame may be diſpoſed of 
in like manner, 1 J. c. 15. / 5. 

And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands, goods, or eſtate, 
to the value of 20 J. to defraud his creditors, and ſhall not 
diſcover the ſame, and (if it lie in his power) deliver the 
ſame to the commiſſioners; or if he cannot make it appear 
to the commillioners, that he hath ſuſtained ſome caſual 
loſs whereby he is diſabled to pay what he oweth ; he ſhall, 
on conviction upon indictment at the aſſizes or ſeſſions, 
be ſet on the pillory in ſome publick place for two hours, 
and have one of his cars nailed to the pillory, and cut 
„ 

Bankrupt ©” 33. And if any bankrupt, after iſſuing the commiſſion, 
pouncing wit | ; ; OS . 
the perſon ſuing ſhail compound with the perſon ſuing out of the ſame, for 
cut the com- more than his proportion with the reſt of the creditors ; 
* ſuch commiſſion may be ſuperſeded, and the lord chan- 
cellor may award to any creditor petitioning another com- 
miſſion, and the perſon ſo compounding ſhall loſe his 
whole debt, and deliver up to the new commiſſioners all 
he ſhall have ſo received for the uſe of the other creditors, 
: 5. 
Danse 34» If a debtor to a bankrupt pays him voluntarily, he 
| 6 muſt pay it over again, but it is otherwiſe, if he pays him 
14 by com pulſion of law. Read. Bankr. 
35. But no real creditor of the bankrupt ſhall be liable 
to refund to the aſſignees, any money which before the 
ſuing torth the commiſſion was in courſe of trade received 
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ff by him of the bankrupt before he had knowledge of the 
1 perſon's becoming a bankrupt, or being inſolvent, 19 
W 1! 5 5. Co 19s! |. . | 
| | dcs 36. And no purchaſer for valuable conſideration ſhall 
| {| ator tive years, be impeached, unleſs the commiſſion be ſued out in five 
| | \| years after the perſon ſhall become. bankrupt, 21 J. c. 
It! 19. /. 14. 
; | _ aan mL If the bankrupt, at the time he ſhall become bank- 
| [i | * rupt, ſhall by conſent of the true owner, have in his poſ- 
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ſeffion and difpoſition any goods whereof he ſhall be re- 
puted owner, and take upon him the ſale or diſpoſition 
thereof as owner; the commiſſioners may diſpoſe of the 
ſame, as fully as any other part of the bankrupt's eſtate, 


* 
2 


21 J. 4 19. / 115 


38. If any eſtate of the bankrupt be extended after he Debt due tothe 
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is become a bankrupt, by any perſon under pretence of his king · 


being an accountant or indebted. to the king; the com- 
miſſioners may examine on oath, whether the ſaid debt 
were due to ſuch debtor or accountant, on any contract 
originally made between ſuch accountant and the bank- 
ruptz and if it was made with any other perſon than the 
ſaid accountarit, or for the uſe of any other perſon, the 
commiſſioners proceedings ſhall be available againſt the 
ſaid extent. 21 J. c. 19, /. 10. 

Otherwiſe, an extent of the crown is available againſt 
a commiſſion of bankruptcy; the crown not being with- 
in the ſtatutes of bankrupts. 1 Ak. 262. 


30. The commiſſioners or aſſignees may ſtate accounts 6,,nimeners 


between the bankrupt and his debtors or creditors, and ſet may ftate 
one debt againſt another, and the balance only ſhall bens. 


paid on either fide. 5 G. 2. c. 30. .. 28. 


40. Alſo the aſſignees with conſent of the major part May refer to 


in value of the creditors preſent at a meeting purſuant to 
notice to be given in the gazette, may ſubmit diſputes re- 
lating to the bankrupt's eſtate to arbitration; and may 
compound for debts owing to the bankrupt. 5 G. 2. 
c. 30. / 34, 35. 

41. Creditors of à joint eſtate, where there are no ſe- 
parate creditors, may exhauſt both the joint and ſeparate 
eſtate; but where there are both joint and ſeparate credi- 
tors, the joint creditors (as they gave credit to the joint 
eſtate) ſhall have firſt their demand on the joint eſtate, 
and the ſeparate creditors (as they give credit to the ſe- 
parate eftate) ſhall have firſt their demand on the ſeparate 
eſtate : But if there be a ſurplus of the ſeparate eſtate, 
the joint creditors are inticled to it ; for a bankrupt has 
no right to any thing, till they are fully ſatisſied. But 


for the ſaving of expences, where there is a joint com- 


miſſion depending, it ſeemeth beſt for the ſeparate credi- 
tors not to take out a ſeparate commiſſion, but to apply 
to the court for an order to be admitted to come in and 


prove their debts under the joint commiſſion. 1 Ai. 67, 


I 38, 227. 


42. Every perſon who ſhall, after the time of ſurren- R-wirl for dif 
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der, voluntarily make diſcovery to the commiſſioners or 
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aſſignees, of any part of the bankrupt's eſtate, not before 
eome to the knowledge of the aſſignees, ſhall have 5 J. 
per cent. and ſuch farther reward as the affignees and the 
major part of the creditors in value, preſent at any meet- 
ing, ſhall think fit. 5G. 2. c. 30. / 20. 

43. Creditors having ſecurity by judgment, ſtatute, 
recognizance, ſpecialty with penalty or without, ox other 
ſecurity, or having no fecuriry, or having made attach- 
ments in London, or elſewhere by any cuſtom, of the 
goods of ſuch bankrupt, whereof there is no execution 
or extent ſerved and executed upon the lands, goods, or 


| eſtate of ſuch bankrupt before he ſhall become bankrupt, 
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ſhall not be relieved for more than a rateable part with 


the other creditors, notwithſtanding any penalty or 
greater ſum contained in ſuch, ſecurity. 21 F. c. 19. 


he 9- 


44. Perſons taking ſecurities payable at a future day, 
for goods delivered to perſons who ſhal} become bank- 
rupts before the time of payment, ſhall be admitted to 
prove their ſecurities, and receive their proportion, de- 
ducting intereſt from the time of payment to the time it 
would have become due. 7 G. c. 31. /. 1, 2. 

45. The obligee in any bottom-ree, or reſpondentia 
bond, and the aſſured in a policy of inſurance, ſhall be 
admitted to claim; and after the loſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened before iſſuing the commiſſion. 19 C. 2. c. 32. 


7. 2. * 


46. The mortgagee may chuſe whether he will come 
in as a creditor. Read. Bankr. 

47. A landlord may diſtrain for his rent upon a bank- 
rupt's goods, either before or after the aſſignment ; but if 
he neglects to do it, and ſuffers them to be removed, he 
can only come in upon an average with the reſt of the 
creditors. But if the goods remain on the premiſſes, he 
may diſtrain them, even after the meſſenger is in poſſeſ- 
ſion, or after ſale by the aſſignees. And he is not re- 
ſtricted to one year only, as in the caſe of executions, 
but may diſtrain for his whole arrear. 1 Atk. 102, 3. 

48. An apprentice, for money to be refunded given 
with him on his binding, ſhall come in only amongſt the 
reſt of the creditors pro rata, 1 Atk. 149. 

49. Where debts carry intereſt, the ſame ſhall be con- 
tinued down to the date of the commiſſion ; but note- 
creditors have no right to prove intereſt upon them, un- 


leſs it is expreſſed in the body of the notes. Even at law, 
where 


r — 
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where notes are for value received, and intereſt is not ex- 
preſſed, the jury do not give the plaintiff, in an action 
upon the notes, intereſt for chem, but by way of damages 
only : and commiſſioners of bankrupts cannot award da- 
mages. 1 Att. 151, 259. 
50. Aſſignees ſhall not be anſwerable for loſſes occa- Afſignees how 
fioned by their own neceſſary acts; but if an aſſignee 5 1 
truſts a perſon with the payment of money, who fails, 


and the money is loſt, ſuch affignee ſhall be anſwerable 


over to the creditors, unleſs he conſulted the body of 
the creditors in the appointment of ſuch agent. 1 At. 
87. 


51. An aflignee, who is an officer of the court, and an Aſſignee cannot 
officer of the commiſſion, ſhall not be allowed to ſtop a tan for money 


. S=x . due to himſelf, 
perſon's ſhare in the dividend, on account of his own 


private debt, which is owing to him from that perſon : 
he hath his remedy at law, and ought not to intermix 
his own private affairs with the commiſſion, to which he 
is only a truſtee, 1 Ark. go. 

52, If any perſon ſhall ſwear that any ſum is due to Swearing to a 
him from the bankrupt, which is not due, or more than fie debt. 
is due; he ſhall ſuffer as in caſes of perjury, and more- 
over forfeit double to the creditors. 5 G. 2. c. 30. /. 

29. 

5 The aſſignees ſhall keep books of account of all Aſſignees ts 
ſums and effects received; which every creditor who hath Keep books. 
proved his debt may inſpect at all ſeaſonable times. 5 G. 

4. 6. 30. /. 20. 

54. The aſſignees ſhall, after four months, and with- Firſt dividend. 
in twelve months after iſſuing the commiſſion, cauſe at 
leaſt twenty-one days notice to be given in the gazette, 
of the time and place the commiſſioners and aſſignees in- 
tend to meet to make a dividend; at which time, the 
creditors who have not before proved their debts may 
prove them: and the affignees ſhall produce fair ac- 
counts, and be ſworn to them before the commiſſioners, 
if required by the creditors; and they ſhall be allowed 
therein all reaſonable, expences. And the commiſ- 
ſioners may then order, under their hands, a diſtribu- 
tian (to every creditor a portion ratelike, according to 
the quantity of his debts, 13 El. c. 7. .. 2.); which 
order ſhall contain the time and place of making it, 
and the total of the debts proved, and of the money in 
the hands of the affignees, and how much in the pound 
ſhall be then diſtributed ; one part of which order ſhall 
be filed among the proceedings under the commiſſion, 

and 
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Allowance to 
the bankrupt, 


Certificate and 
allowance there- 
ot. 


Bankrupt, 


and each of the aſſignees ſhall have a duplicate thereof. 
And the aſſignees ſhall take receiptg for the ſame, 
in a book to be kept forghhat purpoſe. 5 C. 2. c. 30. 

3 
f Ws The "41 Ii ſurrendring and conforming, ſhall 
be allowed 5 1. per cent. if after ſuch allowance, the neat 
produce of his eſtate will pay 10 5 in the pound; fo as 
the ſaid-5 |; per cent. amount not to above 2001]. 

And if the neat produce will pay 12s. 64. in the 
pound; he ſhall be allowed 71. 10s. per cent: fo as it 
amount not to above 2501, 

And if it will pay 15s. in the pound, he ſhall be al- 
lowed 10 J. per cent. ſo'as it exceed not 3001, 

If the neat produce will not pay 105. in the pound, the 
bankrupt ſhall be allowed ſo much as the aſhgnees and 
commiſſioners ſhall think fit, not ain 31. per cent. 
5 G. 2, c. 30. .. 7, 8. 

But the ſame ſhall not be paid to the bankrupt, till a 
final dividend ſhould be made ; becauſe until that time, 
creditors may ſtill come in to prove debts, 1 Atk. 
208. | | 

56. But no diſcovery on oath ſhall intitle the bankrupt 
to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
der their bands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eſtate, and in all 
things conformed himſelf; and that there goth not ap- 
pear to them any reaſon to doubt of the truth of ſuch diſ- 
covery, or that the ſame is not a full diſcovery ; and un- 
leſs four parts in five in number and value of the cre- 
ditors, who ſha!! be creditors for not leſs than 201. and 
who have proved their debts, or ſome perſon by them au- 
thorized thereto, ſhall fign ſuch certificate, and teſtify 
their conſent toſuch allowance and certificate, and to the 
bankrupt's diſcharge, to be alſo certified by the commiſ- 
ſio ers; but the commiſſioners ſhall not certify the ſame, 
till they have proof by affidavit of ſuch creditors, or of 
the perſon by them reſpectively authorized, ſigning the 
ſ:id certificate, and of the power by which any perſon is 
ſo authcrized (and the letter of attorney of a creditor re- 
ſiding in foreign parts, atteſted by a notary publick, ſhall 
be ſufficient evidence in ſuch caſe of ſuch power, 24 C. 
2. c. 57. .. 10.) which ſaid affidavit, together with ſuch 
power to ſign, ſhall be laid before the lord chancellor 
with the certificate in order for allowing the ſame ; — and 

unleſs the bankrupt make oath, that the certificate and 
conſent of the creditors were obtained fairly and without 
fraud 
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fraud; and unlefs the certificate ſhall, after ſuch oath, be 
allowed and confirmed by the lord chancellor, or two of 
the judges to whom he ſhall. refer it; and any of the cre- 
ditors ſhall be allowed to be heard againſt making the 
certificate, and againſt the confirmation of it : nor ſhall 
any commiſſioner. ſign the certificate, till after four parts 
in five in number and value of the creditors ſhall have 
ſigned it. 5 C. 2. c. 30. /. 10. 5 

And every ſecurity given to the uſe of any ereditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void, id. /. 11. 

Moreover, no bankrupt ſhall be intitled to ſuch allow- 
ance, who hath upon marriage of any child given above 
1001. unleſs he prove by his books, or upon his oath, that 
he had remaining at the time ſufficient to pay his debts z 
or who hath loſt in one day the value of 51, or in the 
whole the value of 1001. in 12 months next before his be- 
coming bankrupt, at cards, dice, tables, tennis, bowls, 
billiards, ſhovelboard, cockfighting, horſe-races, dog- 
matches, foot -races, or other paſtime or game, or in bear- 
ing a part in the ftakes, or by betting ; or hath within one 
year before he became a bankrupt loſt 1001. by contracts 
for the ſtock of any company, or publick funds, where 
the contract was not to be performed within a week, or 
where the ſtock was not actually transferred. 5 G. 2. c. 
30. ,. 12. 

And moreover, by 24 G. 2. c. 57. When any perſon 
ſhall fraudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt, which ſhall 
in fact not be really owing; and ſhall, in reſpect of ſuch 
fictitious debt, ſign the certificate for ſuch bankrupt's diſ- 
charge; in ſuch caſe, unleſs the bankrupt ſhall, before 
the major part of the commiſſioners have ſigned the certi- 
ficate, by writing ſigned by him and delivered to one or 
more of the commiſſioners or aſſignees, diſcloſe the fraud, 
and object to the reality of ſuch debt, the certificate ſhall 
be void, and the bankrupt ſhall not be intitled to his diſ- 
charge or allowance. /. 9. . 

57. The bankrupt, after allowance of the certificate, 
ſhall attend on notice in writing from the aſſignees, to 
ſettle accounts, and ſhall have 25. 6d. a day allowed for 
attendance ; and if he ſhall neglect or refuſe, he ſhall, 
on oath made by the aſſignees before the commiſſioners, 
be apprehended and committed to cloſe gaol, by warrant 
of the ſaid commiſſioners, till he confo:m, 5 C. 2. c. 30. 
J. 36. 

1 | 58. Is 


Bankrupt's duty 
after allowance, 


c 
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Commiſſioner 58. To prevent expences, no money ſhall be paid out 


bay. of the effects for eating or drinking of the commiſſioners, 


or of any other perſon; nor ſhall the commiſſioners have 
above 20s. each for each meeting; nor any ſchedule be 
annexed to the deed of aſſignment: Commiſſioners acting 
contrary hereto, ſhall be diſabled for ever to act as ſuch, 
5 G. 2. c. 30. ſ. 42. | 

Half fees on re- 59. If by the death of commiſſioners, or otherwiſe, it 

newing the cam be neceſſary to renew the commiſſion, half fees only ſhall 
be paid. 5G. 2. c. 30. /. 45. 

Attorney's bill, 60. All bills of fees or diſburſements demanded by any 
ſolicitor, clerk, or attorney, ſhall be ſettled and certified 
by a maſter in chancery, who ſhall have for the ſame 20s. 
5 G. 2. c. 30. /. 46. 

Bankrupt dying. 61. Bankrupt dying before diſtribution, ſhall not hin- 
| der the diſtribution. 1 F. c. 15. / 17. 

And if the certificate be allowed in the life- time of the 
bankrupt, it is good, tho' it be not confirmed by the lord 
chancellor till after his death: for the operative force of 
it ariſes from the conſent of the creditors; and when 
confirmed, it hath its effect from the beginning. 1 Att. 


And the allowance to the bankrupt, being a veſted in- 
tereſt, ſhall go to his executor. 1 Atk. 208. 

Second dividend, 62. In 18 months after iſſuing the commiſſion, the aſ- 
ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
tice to be inſerted in the gazette of the time and place the 
commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 
what is in their hands ſhall by order of the commiſſioners 
be forthwith divided, Which ſecond dividend ſhall be 
final, unleſs a ſuit in law or equity be depending, or part 
of the eſtate ſtanding out that cannot have been diſpoſed 
of, or that the major part of the creditors ſhall not have 
agreed to be fold, or unleſs ſome other or future eſtate of 
the bankrupt ſhall come to the aſſignees; which they ſhall, 
as ſoon as may be, convert into money, and in two 
months diſtribute the ſame in like manner. 5 G. 2. c. 30. 
. Pat no ſuit in equity ſhall be commenced by the aſ- 
ſignees, without conſent of the major part in value of the 
creditors, who ſhall be preſent at a meeting of the creditors 


purſuant to notice in the gazette, id. /. 38. 
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63. If the bankrupt ſhall be taken in execution, or de- 2 dis- 
tained in priſon, for debt owing before his bankruptcy, by 15 
reaſon that judgment was obtained before the certificate 
was allowed and confirmed; any judge of the court, on 
producing the certificate, may order him to be diſcharged 
without fee. 5 C. 2. c. 30. , 13. 

And if the bankrupt's eſtate will pay 15 5. in the pound, 
he ſhall be diſcharged from all debts by him owing at 
the time he became bankrupt: And if he ſhall be arreſted 
or proſecuted for any debt due before ſuch time, he ſhall 
be diſcharged on common bail, and may plead in genera], 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence; and the certificate of his eonforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the tra- 
ding, bankruptcy, commiſſion, and other proceedings pre- 
cedent to the obtaining the certificate ; and a verdict ſhall 
paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make ap- 
pear a concealment by the bankrupt to the value of 101. 

And if the plaintiff is caſt, the defendant ſhall have full 
coſts. 5 G. 2. c. 30. .. 7. 

But if any commiſſion of bankruptcy ſhall iſſue againſt 
any perſon who ſhall have been diſcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eftate ſhall remain liable to his 
creditors (his tools of trade, neceſſary houſehold goods 
and furniture, and neceflary wearing apparel of himſelf 
and wife and children only excepted), unleſs the eftate 
of ſuch perſon ſhall produce clear of all charges 15 8. in 
the pound. id. .. g. 

624. But the bankrupt's diſcharge, and allowance of his Sureties not dif- 
certificate, will not preclude the creditors from proceed- charged. 
ing againſt his ſureties. 1 Atk. 83. 

65. The commiſſioners ſhall, on lawful requeſt of the Commiſſioners to 
bankrupt, declare how they have beſtowed his lands and ee. — pay 
my and pay to him the overplus, if any there be. 13 El. FE 
4. 

66. On petition to the lord chancellor, he may order Proceeding: to 
the proceedings to be entered of record, to be at any time oC * 
ſearched and produced as evidence, 5 C. 2. c. 30. i 


4. 41 
67. Com- 
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Remedy on com- 67. Commiſſioner ſued for any thing done on the ſta- 
| 88 veins tute of 13 El. and 1 J. may plead the general iſſue; and 
N if he recovers, ſhall have his coſts. 1 J. c. 15. /. 16. But 
! there is no proviſion for any thing done by them, or by 
| the aſſignees, on any of the ſubſequent ſtatutes. 


King's death not 68. The commiſſion ſhall not abate by the death of the 
to abate the 


mmiica, King. 5 6. 2. c. 30. . 45. 


Note; The act of 5 G. 2. c. 30. ſo often mentioned 
above, is but temporary, and by the laſt continuance is 


of force till Sept. 29. 1771, Ec. 
A. Warrant to apprehend a bankrupt. 


Weſtmorland. ] 6 


HERE As a certificate under the hands and ſeals if 

bath this day been produced before me 

ſetting forth that a commiſſun of bankruptcy is iſſued againſt 

and that the ſaid is proved before. them the 
faid being the major part of the commiſſianers aut ho- 

. rized in the ſaid commiſfun, to be a bankrupt ; and whereas 
application hath been made to me by by order of the ſaid 
commiſſuners, for the apprebending the ſaid Theſe are 
therefore to require you, on fight hereof, to take and apprehend 
the ſaid —— and bring him before me or ſome other of his ma- 
Jefly's juflices of the peace for the ſaid county, to be proceeded 
againſt according to law. Given under my hand and ſeal ibis 
— day , &c. 


B. Commitment thereon. 


To the keeper of the common gaol 
at -in the ſaid county, J. P. 

Weſtmorland, & eſquire, one of his majeſty's juſtices 
of the peace for the ſaid county, 
ſendeth greeting-: 


Send to you herewith ———— being duly certifigd to be a 
bankrupt, requiring you to keep him in the ſaid gaol until 
be ſhall be diſcharged according to law. Given 
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Barratry. 


J. What it is. 
II. How puniſhed. 


IJ. Wheat it is. 


HIS word barratry we have received either from 
the Danes, or Normans, or both: for baratta in the 
Daniſh, and baret in the Norman, do equally ſignify a 
quarrel or contention, 

And a barrator, in legal acceptation, doth ſignify 3 
common mover, exciter, or maintainer of ſuits or quarrels, ei- 
ther in courts, or in the country, 1 Inſt. 368. 1 Haw. 
243. 


A common mover} It ſeems clear, that no one can be a 
barrator in reſpect of one act only; for every indictment 
for ſuch crime muſt charge the defendant with being a 
une ater: 1 Haw. 243, 4. 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in ho danger of being judged guilty. of an act 
of barratry, in reſpect of his maintaining another in a 
groundleſs action, to the commencing whereof he was no 
way privy. T Haw. 243. 

Alſo it hath been holden, that a man ſhall. not be ad- 
judged a barrator, in,reſpe& of any number of falſe ac- 


tions brought by him in his own right; for in ſuch caſes 
he is liable to coſts, 1 Haw. 243. 


In ccurts] Either courts of record; or not of record, as 
in the county, hundred, or other inferior courts. 1 III. 


368. 


Or in the country] In three manners: 1. In diſturbance 
of the peace. 2. In taking or keeping of poſſeſſions of 
lands in controverſy, not only by force, but alſo by 
tubtilty and deceit, and moſt commonly in ſuppreſſion of 
truth and right. 3. By falſe inventions, and ſowing of 
calumniations, rumours, and reports, whereby diſcord and 
diſquiet may grow between neighbours. 1 nt. 368. 


. N D. Heu 


Barratry. 


IT. How pnniſhed. 
By the ſtatute of 24 Ed. 3. c. 1. The juſtices of the peace 


fall have power to reſtrain all barrators, and to purſue, ar- 
reſt, take and chaſtiſe them, according to their treſpaſs or 
offence. 

And altho' this ſtatute doth not create the offence, bur 
ſuppoſes it at common law, and only appoints the puniſh- 
ment, yet an indictment of barratry, concluding againſt 
the form of the flatute, is holden to be good, and agreeable 
to many piecedents. Cro. Eliz. 148. 1 Haw. 244. 

But it hath been reſolved, that ſuch indictment is not 
good, without alſo concluding . again/? the peace; for this 
is an eſſential part of it, as being an offence by the com- 
mon law, 1 Haw. 244. | 

And it hath been holden, that an indictment of this 
kind may be good, without alledging the offence at any 
certain place; becauſe, from the nature of the thing, con- 
ſiſting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places; for which cauſe it is 
ſaid,” that a trial ought to be by a jury from the body of 
the county. 1 Haw. 244. | 

Which caſe, and that of a common ſcold, ſeem to be 
the only offences for which a general mo lie, 
without ſhewing any of the particular facts in th indict- 
ment; for barratry is an offence of a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be too prolix to enumerate them 
in the indictment ; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoſſible to prepare 
a defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances; 
and therefore the court generally will not ſuffer the pro- 
ſecution to go on in the trial of the indictment, without 
ſuch note being given to the defendant. 1 Haw. 244. 
2 Haw. 226, 7. 8 

As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his good behaviour; and if 
he be of any profeſſion relating to the law, he ought alſo 
to be farther puniſhed, by being diſabled to practice for 
the future, 1 Jaw, 244. 
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Baſtards. 


Warrant for a barrator. 
Weſtmorland. ; To the conſtable of ——— 


We? EREAS complaint upon cath hath been made unto 
me one of his majeſlys juſtices of the peace in 
and for the ſaid county, that A. O. of —— in the ſaid county, 
yeoman, on the = day of in the —— year of the reign 
of ——— and on divers other days as well before as after- 
wards at aforeſaid in the county aforeſaid, and at di- 
vers other places within the county aforejaid was and yet is a 
common barrator, and daily diſturber of the peace of our ſa- 
dereign lord the king, and alſa a common brawler, wrangler, 
fighter, ſcandalizer, and ſower of ſedition, ſuits, and diſcords, 
berween his neighboars, and «ther the liege people and ſubjets of 
cur ſaid ſcvereign lord the king, io the great damage and di- 
Aurbance of the ſaid liege people and ſubjecls of our ſaid lord 
the king, and againſt the peace of our ſaid lord the king, and 
to the evil example of all cthers in the like caſe offending : 
Theſe are therefore to command you forthwith to bring the {aid 
A. O. before me to anſwer unto the ſaid complaint, and to find 
ſureties for his perſonal appearance at the next general quarter 
ſeſſions of the peace to be holden for the ſaid county, then and 
there to anſwer unto an indiciment on the behalf of our ſaid 
ſovereign lord the king to be preferred againſt him for the ſaid 
offences. Hereoſ fail not upon the peril that ſhall enſue there- 
on, Given under my hand and ſeal the — day of 


Baſtards. 


Concerning the ſettlement of baſtard children, 
ſee title Pod. 


J. Who ſhall be deemed a' baſtard. 
1! Securing the reputed father. 
II Order of filiation and maintenance. 
il Form of the order. 
V. Appeal againſt the order. 
N 2 VI. Punifh- 
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VT. Puniſpment of the mother and reputed fathey. 
VII. Mother or reputed father running away, 
VIII. Murdering à baſtard child. 

TIX. Capaciiy of a baſtard as to inheritance. 


1. Who ſhall be deemed a baſtard. 
Meaning of the 1. 1 word baſtard ſeemeth to have been brought 


OW Sena. unto us by the Saxons ; and to be compounded of 
baſe, vile or ignoble, and /tart, or fteort ſignifying a riſe 
or original. By the common people in the north (among! 
whom is preſerved much of the ancient Saxon) it is full 
pronounced baſtart, denoting a perſon ſprung from a vile 
or ſpurious origin; even as an up/tart is a perſon ſudden]; 

- riſen from a mean extraction in general, 

Baſtard born in 2. Lord Cote ſays, We term all by the name of baſtards 

lawtul marriage. that are born out of lawful marriage. By the common 
law, if the huſband be within the four ſeas, that is, within 
the juriſdiction of the king of England, if the wife hath 
iſſue, no proof is to be admitted to prove the child a ba- 
ſtard, unleſs the huſband hath an apparent zmpoſſibility of 
procreation, as if the hufvand be but eight years old, or 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage. But if the iſſue be born 
within a month, or a day, after marriage, between par- 

ties of full lawful age, the child is legitimate, 1 1%. 
244. | 

M. 6 G. 2. Lomax and Holmden. In ejectment the 
queſtion on a trial at bar was, whether the leſſor was fon 
and heir of Caleb Lomax, eſquite, deceaſed z which de— 
pended on the queſtion of his mother s marriage. And 
that being fully proved, and evidence given of the hul- 
band's being frequently at Landen, where the mother liy- 
ed, ſo that nds muſt be preſumed ; the defendan's were 
admitted to give evidence of his inability from a bad ha- 
bit of body. But their evidence not going to an 1A 
bi/itz, but an improbability only; that was not thought 
ſukicient, and there was a verdict for the plaintiff, S. 
940. 

And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non-acceſs to his wife was ad- 
mitted, - but the child was deemed to be his; but as this 
5 was built on no rational foundation, it is now en- 
tirely departed from; and though the hufband and u iſe 
are both in England, if there is ſufficient proof chat be 


had no acceſs to her, the child will be a baſtard. er 
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this was determined in the caſe of Pendrell and Pendrell. 


M. 5 G. 2. which was an iſſue out of chancery, to try 


whether the plaintiff was the heir at law of one Thomas Pen- 
drell. It was agreed, that the plaintiff's father and mother 
were married, and cohabited for ſome months ; that they 
parted, ſhe ſtaying in London, and he going into Stafford- 
ſhire; that at the end of three years the plaintiff was born. 
And there being ſome doubt upon the evidence, whether 
the huſband had not been in Londan within the laſt year, 
it was ſent to be tried. And the plaintiff reſted at firſt 
upon the preſumption of law in favour of legitimacy, which 
was encountered by ftrong-evidence of no acceſs. And 
it was agreed by court and counſel, on the trial at Guild- 
ball, before Lord Ch. J. Raymond, that the old doctrine of 
being within the four ſeas was not to take place, but the 
jury were at liberty to conſider of the point of acceſs, 
which they did, and found againſt the plaintiff, And the 
court of chancery acquieſced in the determination. Str. 
925. Andr. . ; 

7.10 G. 2. K. and the inhabitants of Bedall in York- 
ſhire, An order was made upon one Meer, as the putative 
father of two baſtards, born of the body of Elizabeth the 
wife of Richard Sharpleſs: in which it was ſtated, that for 
ſeven years before, the huſband had had no acceſs to her, 
the having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the 
juſtices adjudge to be true, and that Moor is the father of 
tzem, and order him to provide accordingly, Upon ap- 
peal to the ſeffions, the caſe is ſtated with ſome variation: 
that in 1728, ſhe was married to Sharpleſs, then a ſoldier 
in M7ullin's troop, in a barn, by a perſon not in the habit 
ef a clergyman ; that there had been no acceſs for ſeven 
years : but it appearing by a certificate from the commiſ- 
lary general's office, and from the evidence of Simeon 
Clarkſon, that one Richard Sharpleſs, who he was told was 
formerly in Mullin's troop, was muſtered as a private 
gentleman in the third troop of horſe guards, from June 
25 1733, to Feb. 23, 1736, though Clarkſon ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
*/arpleſs pretended to be married as aforeſaid ; upon this 
ſuppoſition of the huſband's being alive, the ſeſſions were 
of opinion, the children were not baſtards, and reverſed 
the order of the two juſtices, And now upon debate, the 
order of ſeſſions was quaſhed, and the order of two juſtices 
connrmed: for it being ſtated in both orders, that there 
was no acceſs according to the caſe of Pendrell and Pen- 
N 3 arell, 
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drell, it was immaterial whether the huſband was alive or 
not. Str. 1076. 

And, M. 10 V. K. and Abberton. The caſe was, a 
feme covert, during the abſence of her huſband at Cadis, 
was brought to bed of a baſtard ; and her huſband was not 
in England from the time of her conception, till ſhe was 
brought to bed. The queſtion was, whether this child was 
a baſtard, eſpecially within the words of the ſtatute of the 

| 18 Elix. (hercafter following) which ſaith, children begotten 
end born out of lawful matrimany ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
| of the child; and if ſuch a mother ſhould kill ſuch a child, 
il ; the could not be guilty of murder within the ſtatute of the 
| 21 J. c. 27. But by the court; He is baſtard who is 
begotten and born of a feme covert, whilſt the huſband is 
beyond the four ſeas. And in a real action, if general 
baſtardy was pleaded, the biſhop ought to certify ſuch a 
on“ : baſtard, And where a man is baſtard, he is ſuch ta 
all purpoſes, and why not within the 18 E/, For though 
the ſtatute of 21 J. is a penal law, yet the act of 18 E. 
is a remedial law, L. Raym. 395, 396. 
Raw far the 3. But this non- acceſs of the huſband ought to be proy- 
1 ed otherwiſe than upon the wife's oath ; as in the follow- 
ſuch caſe. ing caſe; M. 8 G. 2. K. and Reading. The defendant 
Reading was adjudged by an order of baſtardy, to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn, The ſaid woman on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of her body in or about Auguft 1732, and ſeveral times 
ſince ; and that her husband had no acceſs to her from 
ay 1731, to the time of her examination in that court, 
being the zd of Oclober 1733, and that the ſaid Reading was 
the father of the ſaid child. And the queſtion on removal 
of the ſame into the king's bench was, whether the wilt in 
this caſe could be admitted as an evidence for or again her 
husband, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs to 
no other fact but that of incontinence, and that this ſhe 
muſt be admitted to be witneſs to from the neceſſity of the 
thing ; but not to the abſence of her husband, which 
might properly be proved by other witneſſes; and likened 
it to the caſe of hue and crv, where the On robbed 
ſhail be admitted a witneſs of cs fact of robbery, but not 
to prove any other matter relating thereto, as in what 
hundred the place was, and the like, becauſe that may be 
proved by others. Se. Ca. V. 2. 175, 
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And in the caſe of X. and Rooke, MH. 26 G. 2. The 
order of the two juſtices ſtates; it appears to us by exa- 1 
mination of Derothy the wife of the reverend Mr. Henry 8 | 
Bird, that ſhe lived ſeparate from her huſband from Mi- 5 1 
chaelmas 1750, to F:bruary 1752; and that ſhe has not in ; 1153 
all that time ſeen or been with hiu, he being a priſoner * : | | | 
in York caſtle: I hat Jahn Nate hed carnal knowledge of | 1 


her body, on the goth of Ja],e 1750, and got her with 
child of the baſtard. Exception was taken, that the 
wife in this caſe was an incompetent witneſs, By Lee 
Ch. J. and the court: How far the evidence of the wife 
is to be admitted upon orders of baſtardy, is now ſettled 
in the caſe of K and Reading; whe 3 the wife appeared 
upon che order to de the only witneſs to charge the puta- 
tive father : upon this, the order was quaſhed ; and the 
reaſon given by the court was, that the wife might be ad- 
mitted to prove the act of adultery ex neceſſitate, tor of that 
there could be no other evidence; but not to prove other 
facts, of which there may be witneſſes, This caſe be- | 
ing ſimilar, muſt be determined upon the authority of 

| 

| 

| 


that caſe, The wite's examination alone does not make 
the order bad, but the facts to which ſhe is examined, 
The neceſſity of the thing excepts her, as to the fact of 
adultery, out of the general rule; but not as to the fact 
of no acceſs, for that may be proved by particular circum- 
ſtances examinable by the juſtices below. But upon this 


order ſhe appears to be the only evidence; and her decla- | | 1 
| rations are not admiſſible to baſtardize her iflue, And the 7 | 
'S order was quaſhed. 10 
m But in the caſe of X. and Pedal! abovementioned, The 1 | 
t, order reciting, that on the examination of the mother, and : | 1 
as | on other proof, it appeared that her huſband had no acceſs 10'S 
Al | to her, was held to be good ; for there the woman's oath i x 
in is not ſet forth as the only evidence, but other proof, which 1 
er muſt be intended __ proof. Andr. 8. 1 | l 
ole 4. AH. 5 An. St. George's and St. Margaret's Neftminſter. Cuid born 1 14 || 
to Where a woman is ſe; ar ated from her huſband by a divorce ring a d,. | il 
ſhe a menſa & thro, the children ſhe has during the ſeparation WR: i 
he are baſtards ; for a due obedience to the ſentence ſhali be [ | i T0 
ic intended, unleſs the contrary be ſhewed : but if a huſband 4 1 I! 
ned and wife, without ſentence, do part and live ſeparate, the | i ll 
bed children ſhall be taken to be legitimate, and fo deemed till | | 1 if 
not the contrary be proved, for acceſs ſhall be intended, But | 9 0 
hat if a ſpecial verdict find the man had no accets, it is a baſ- Ws i 

be tard; and fo was the opinion of lord Hale, in the caie of ry | | 

Dickins and Cellins, 1 Salk. 123. e 
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5. The law hath. appointed no exact certain time, for 
the birth of legitimate iſſue, by the widow after the death 
of her huſband. 1 Danv. 726. 

M. 7 J. Alſop and Bowtirell. The queſtion was, whe- 
ther, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was proved, that her 
deceaſed huſband's father did much abuſe her, and cauſed 
her to lie in the ſtreets; and three phyſicians (two of 
them being doctors of phyſick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual time for a woman to go with child, 
is nine months and ten days, to wit, ſolar months, at thirty 
days to the month, and not Junar months ; and that by 
reaſon of the want of ſtrength in the woman or the child, 
or by reaſon of ill uſage, ſhe might be a longer time, viz. 
to the end of ten months or more. And the phyſicians far- 
ther affirmed, that a perfect birth may be at ſeven months, 
according to the ſtrength of the mother or child, which 
is as long before the time of the proper birth. And by the 
ſame reaſon it may be as long deferred by accident, which 
is commonly occaſioned by infirmities of the body, or paſ- 
fions of the mind. And the child was adjudged to be le- 
gitimate. Cro. Fac. 541. 


I. Securing the reputed father. 


By the 6 G. 2, c. 31. Whereas the laws now in being 
are not ſufficient to provide for the ſecuring and indemni- 
fying pariſhes and other places, from the great charges 
frequently ariſing from children begotten and born out of 
lawful matrimony; it is enacted, That if any ſingle woman 
ſhall be delivered of a baſtard child, which ſhall be chargeable, 
or likely io become chargeable, to any pariſh or extraparochial 
place; or ſhall declare herſelf to be with child, and that ſuch 
child 1s likely to be born a baſiard, and to be chargeable to any 
pariſh or extraparechial piace; and fhall in either of ſuch caſes, 
in an examination (A) to be taken in writing, upon oath, be- 
fore one Juſtice of the county, city, or town corporate, where 
ſuch pariſh or place ſhall lie, charge any perſon with having 
gotten her with child; it ſhall be lawful for ſucb juſtice, upon 
application made to him by the overſeers of the poor of ſuch pa- 
riſh, or one of them, or by any ſubſtantial houſholder of ſuch 
extraparochial place, to iſſue out his warrant (B) for the im- 
mediate apprebending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, or before any other af his 
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majeſty*s juſtices of the peace of ſuch county, city, or town cor- 
porate : And the juſtice before whom ſuch perſon ſhall be brought 
ſhall commit (C) him to the common gaol or bouſe of correction, 
unleſs he ſhall give ſecurity (D) to indemnify ſuch pariſh er place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, or gene- 
ral ſeſſions, of the peace, to be holden for fuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be made, 
in purſuance of an aft paſſed in the 18th year of the reign of her 


late majeſly queen Eliſabeth, concerning baſlards ᷣ gotten and 
born out of lawful matrimony, 1. 1. 


Iſſue out his warrant for the immediate apprehending] If the 
conſtable, having a warrant to apprehend the reputed fa- 
ther, ſhall willingly or negligently ſuffer him to eſcape ; 
he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned; and under the influence thereof 
be compelled to make ſatisfaction to the proſecutors, 


Unleſs he ſhall give ſecurity] Whether a bond or other ſe- 
curity ought to be made to the churchwardens and over- 
ſeers and their ſucceſſors, or to their executors or admini- 
ſtrators, hath been queſtioned ; concerning which the au- 
thor of the Readings upon the flatutes ſaith thus: Thoſe 
gentlemen who have taken upon them, to direct the offi- 
cers, to have ſuch bonds or other ſecurities made to them 
and their ſucceſſors, would do well to conſider, whether 
the churchwardens and overſeers are ſuch a corporation as 
can purchaſe, ſue and be ſued; And whether bonds, be- 
ing things in action, it may not be difficult for the ſuc- 
ceſſors of the churchwardens and overſeers, to whom the 
were made, to maintain an action on a bond made to their 
predeceſſors. *Tis true, churchwardens may maintain an 
action for the goods of their church : But they are not 
ſuch a corporation, as can take or purchaſe lands, or take 
ſecurities for the uſe of their church, except in London. 
And it never was pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect in re- 
lation to the poor, and conſequently can neither ſue nor 
be ſued as ſuch, Read. Baſt. 

And indeed, upon the whole, the taking of a bond in 
any kind ſeemeth not ſo convenient for the pariſh, as an 
order made by the juſtices; becauſe the ſuing upon a 
bond is both tedious and expenſive, whereas the courſe of 
carrying an order into execution is very ſhort and eaſy. 
But then, on the other hand, a bond will bind a man's 
executors ; but the order of the juſtices being obligatory 


only 
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only upon the man himſelf, when he dies, the order dieth 
with him. 


To appear at the next general quarter ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated. But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not 
only to appear at the ſeſſions, but alſo to abide ſuch order 
as ſhall be made in purſuance of the act of the 18 Fl. In- 
deed, it doth not appear very clearly, for what purpoſe 
he ſhall be bound by the juſtice to appear at the ſeſſions 
at all: it cannot be by way of puniſhment; for it may 
turn out, upon hearing the cauſe, that he ſhall not be the 
reputed father. But the words of the act mult be pur- 
ſued ; and therefore he muſt be bound to appear at the next 
general quarter ſeſſions [or, general ſeſſuns] of the peace to 
be holden for ſuch county or liberty, and to abide and per- 
form ſuch order or orders as ſhall be made in purſuance of an 
act paſſed in the 18th year of the reign of her late majeſty queen 
Eliſabeth, concerning baſtards begotten and born out of lawful 
matrimony. 


Eliſabeth] This ſtatute recites the name of queen Eli 
ſabeth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. 

And if ſuch woman ſhall die, or be married, before fhe ſhall 
be delivered, or miſcarry of ſuch child, or ſhall appear not to 
have been with child at the time of her examination, ſuch perſon 
ſhall be diſcharged from his recognizance at the next ſeſſions, or 
immediately releaſed out of cuſtody by warrant of one juſtice re- 
fling in or near the limits where ſuch pariſh or place ſhall lie. 

» 2. 

And on application made by any ſuch perſon, who ſhall be 
committed to any goal or houſe of correction, or by any perſon on 
his behalf, to any juſtice reſiding in or near the limits where 
ſuch pariſh or place ſhall lie; ſuch juſtice ſhall ſummon the 
overſeers of the poor of ſuch pariſh, or one or more ſubſtantial 
boufholders of ſuch extraparachial place, to appear before him 
at a time and place to be mentioned in ſuch ſummons, to ow” 
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cauſe why ſuch perſon ſhould not be diſcharged : And if ns order 


ſhall appear to have been made, in purſuance of the 18th of 


Eliſ. within fix weeks after ſuch woman ſhall have been de- 
livered, ſuch juſtice may diſcharge him from his impriſonment, 


. 

But it ſhall not be lawful for any juſtice, to ſend for any 
woman, before ſhe ſhall be delivered, and one month after, in 
order to her being examined concerning her pregnancy; or to 
compel any woman, before ſhe ſhall be delivered, to anſwer any 
queſtions relating to her pregnancy. 1. 4. 


To compel any woman] N. 11G. K. and Chandler. In- 
dictment for ſecreting a woman big with an illegitimate 
child, fo that ſhe could not be had to give evidence abovt 
the father. | he dcfendant demurred. And by the court, 
Judgment mult be given for the defendant, for the child 
cannot be iliegitimate before it is born, there being always 
a poſſibility that it may be born in lawful wedlock. And 
by this act the woman 1s not to be compelled. Str. 612, 


; 5 Raym. I 368, 


III. Order of filiation and maintenance. 


If ſecurity hath not been given to indemnify the pariſh, 
the next thing in the courſe of proceeding is the order 
of filiation and maintenance to be made by the juſtices, 
founded on the 18 El. c. 3. as followeth : 

Concerning baſtards begotten and born out of lawful ma- 
trimony, the ſaid baſtards being now left to be kept at the 
charges of the pariſh where they be born, to the great burden 
of the ſame pariſh, and to the evil example and encourage- 
ment of lewd life, it is enacted, that two juſtices (1 Q.) 
in or next unto the limits where the pariſh church is, within 
which pariſh ſuch baſtard ſhall be born, upon examination 
ef the cauſe and circumſtunce (F), fhall and may by their dis- 
cretion, take order (G) as well for the puniſhment of the 
mother and reputed father, as alja for the better relief of juch 
periſh, in part or in all; and ſball and may, by lite diſeretion, 
take order for the keeping of everv juch bajiard child, by charg- 
ing ſuch mother or reputed fath'r, with the payment of u ney 
weekly, or other ſuſtentation, for the relief of ſuch child, in 
ſuch Ways as they ſhall think meet and convenient And if after 
the ſame order by them ſubſcribed under their hand, the mother 
or reputed father, upon notice tiere, ſhall nat for Their part 
ovſerve and perform the ſuid onder, that then every ſuch party 
{a making default in nit performing the faid erder, to be com- 
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mitted to ward to the common gaol, there to remain without 
bail or mainpriſe, except he or ſhe ſhall put i» ſufficient ſurety 
(H) to. perform the ſaid order, or elſe per fonaily to appear at 
the next general ſeſſions of the peace, be holden in that county 
where ſuch order ſhall be taken ; and «jo to abide ſuc order, 
as the ſaid juſtices, or the more part of them, then and there 
ſhall take in that behalf (if they then and there ali take any); 
and that if at the jaid ſefſums, the ſaid juſiices Mall take no 
other order, then to abide and perfyrm the order b fore made, 
as is aboveſaid. 


The ſaid baſtards being now left to be kept at the charges of 
the pariſh where they be born] For at that time they could 
have no other ſettlement. There were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 
other where the perſon ſhould have refided for the moſt 
part during the ſpace of three years. So that till the child 
ſhould be three years of age, it could poſſibly have no other 
ſettlement. And the place of birth continues to be the 
ſettlement of baſtard children ſtill, unleſs in ſome few ex- 
cepted caſes. 

And hereby there is an inconvenience, which frequently 
happens to pariſhes, where the mother reſides under a cer- 
tificate, and not being then become chargeable, cannot 
be removed. Indeed, if ſhe be ſent to any place, then 
known or probably ſuſpected to be with child; the juſ- 
tices poſſibly may bring ſuch practice under the general 
rule of fraud and colluſion, and conſequently determine 
the ſettlement not to be obtained by tuch birth. Other- 
wiſe, there ſeemeth to be no remedy. For the clauſe 
ſometimes inſerted in certificates, acknowledging the 
ſettlement of ſuch baſtard child when it ſhall be born, and 
promiſing to receive and provide for it, ſeemeth to be void, 
For it is abſurd to acknowledge a child unborn to be le- 
gally ſettled any where. And for the churchwardens and 
overſeers of ſuch place to promiſe to provide for it, is 
more than they have authority to do as publick officers 
and they cannot charge the pariſhioners with what the 
law doth not charge them. 


Two juſtices in or" next unto. the limits where the pariſh 
church is] By this meaſuring, as it were, from the pariſh 
church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 El. is different 
from moſt other ſtatutes: for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 


more juſtices may do ſuch a thing : but here the ſtatute 
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ſaith only, that two juſtices, dwelling in or next unto 
the pariſh, ſhall have power to take order therein. And 
Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this caſe, tho' likely enough to happen, hath 
not yet been determined. If they will not proceed at 
all, there ſeemeth to be no doubt, but that they may be 
compelled by a mandamus ; and if they cannot agree, yet 
{ill it ſeemeth, that they may in like manner be com- 
pelled, for till that i is done, they have taken no order for 
the relief of the pariſh, which the ſtatute requires that 
they ſhall do. But whether if one of the next juſtices 
ſhal! refuſe, and another, not the next, ſhall or may act 
in ſuch caſe, doth not appear to have been adjudged, — 
By altering the words thus, Two or more juſtices in or near 
unto the limits, would remedy the defect. 


Shall and may by their diſcretion] Here is no time limited 
for their proceeding in this matter; ſo that the order may 
be made at any time after the birth of the child. 

And in the caſe of K. and Miles, MN. 1 G. On motion 
to quaſh an order of baſtardy, it was reſolved, that if the 
father run away, and return, tho' 14 years after, yet an 
order to fix the child on hun is good; for there is no ſta- 
tute of limitation in theſe caſes. Se. C. V. 1. 77. 

But by the aforeſaid ſtatute of the 6 G. 2. if the reput- 
ed father is in priſon, and no order ſhall be made in fix 
weeks after the birth of the child, he may in ſuch caſe be 
diſcharged from his impriſonment ; but the order never- 
theleſs made upon him afterwards, will be good. 


Take order] Herein they mult proceed as in all other 
like caſes, by giving the party accuſed an opportunity of 
being heard in his defence, In the caſe of K. and Cotton, 
T.6& 76.2. An information was moved for againſt 
the defendant, who with another juſtice made an order 
of baſtardy upon one Fitzgerald, without ſummoning him 
to appear before them to make his defence. Upon appeal 
to the ſeſſions he was acquitted, and put to great ex- 
pences; which it was inſiſted was contrary to natural 
juſtice, By Mr. Juſtice Page; No man in an office can 
be ſuppoſed to be ſo ignorant, as not to know it is 
againſt natural juſtice, to convict a man without a ſum- 
mons ; the examination ought to be ſo made, that the 
truth may up pear, and that muit be by examining both 
ſides, othe rwile it is partial; the ſcandal, the expence, 
and the diſorder in Mr. Fitzgerald's family, are things 
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that ought to be conſidered; here was no taking by war- 
rant, and therefore an action of falſe impriſonment would 
not lie; and this is the only method can be uſed to pu- 
niſh the juſtice, Mr. J. Probyn; The principal objection 
about a ſummons is right in law, and in reaſon ; poſſibly 
an action on the caſe might be framed ; there may poſſi- 
bly have been only an error in judgment, and it is hard 
to grant an information. Mr. J. Lee; If this was ſtrictly 
a conviction, againſt which no appeal lies, an information 
ought to be granted ; but he thought the matter was not 
ſo very — in the caſe of orders. And the rule was 
diſcharged. //. C. V. 1. 179. 

E. . 2K. v. Taylor and Neale. Motion in the 
king's bench for an information againſt the defendants, 
two juſtices of Devonſbire, for making an order on one 
Nicholas Mould, adjudging him to be the putative father 
of a baſtard child, without ſummoning him, and alſo for 
refuſing to hear his. witneſſes, On ſhewing cauſe, it ap- 
peared that he was ſummoned by a third juſtice, which 
the court held to be ſufficient. And by Lord Hardwick? 
Ch. J. If the party, being ſummoned, will not attend 
himſelf, there is no reaſon the juſtice ſhould hear any de- 
| fence made for him; for if that were allowed, no offender 
of this fort would appear. Therefore the juſtices in this 
caſe acted right. And it is but as this court does, when 
orders of baſtardy are removed hither by certiorari : for we 
never allow any exceptions to be taken to the order, un- 
leſs the patty attend in perſon ; that the court may take 
care of him, and make him indemnify the parith, if the 


order is good. 2 S. Caf. 192, Caſes in the time of Lord 
Hardwicke 112. 


By charging ſuch mother] If the mother ſhall marry be- 
fore any order made, it hath been doubted whether the 
Juſtices can then charge her, as having no effects of her 
own, the ſame by the marriage being veſted in the huſ- 
band. As in the caſe of Ellen Bent, E. 5 G. 3. She was 
delivered of a baſtard child in the pariſh of Clifton. After 
which, and before any order made, ſhe married one Abra- 
ham Taylor of the pariſh of Middleton. The overſeers of 
Clifton apply to the juſtices, who made an order of filia- 
tion, charging her with 8 d. a week towards the relief of 
the pariſh. She pleaded her utter inability, and refuſed 
to pay. Upon which the juſtices commit her to rhe houſe 
of correction. She was brought up by habeas corpus, and 
her counſel moved for her diſcharge, inſiſting upon the 
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Alegality of her commitment; for that, being a married 
woman, ſhe was not an object of the juſtices juriſdiction. 
But it was reſolved by the court, that marriage doth not 
exempt the mother of a baſtard child ſrom the power of 
the law. And ſhe was remanded. 


With the payment of money weekly, or other ſuſtentation] 
That is, to the overſeers for the uſe of ſuch child. But 
whether the overſeers ſhall have the ſole application of 
the money, and ordering of ſuch child, or the reputed 
father may take the child from the pariſh, and provide 
for it himſelf, hath been doubted, and feemeth not yet 
to have been fully ſettled by the unanimous reſolution of 
the court. And there are difficulties on both ſides. If 
the reputed father indemnifies the pariſh, the intention of 
the act ſeemeth to be anſwered; and there may be ſup- 
poſed ſomething of natural affection (eſpecially if he ac- 
knowledges the child to be his) inclining him to be re- 
gardful of the child's welfare; at leaſt more than can be 
reaſonably expected from parith officers. But then, to 
be allowed' to take the child from its mother, with whom 
the pariſh officers uſually and verv properly leave it, whilſt 
very young, is unnatural and cruel; and it is very rare, 
that the reputed father ingenuouſly owas himſelf to be the 
real father, But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
proper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to 
the pariſh from that time ſhould ceaſe. 

In the caſe of Richards and Samon againſt Hodges, T. 
2 Che. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings ; which was thus : 
Richards and Samon, being church-wardens, brought an 
action againſt Hodges, on his bond in the uſual form to 
indemnify the pariſh in the caſe of a baſtard child, The 
defendant pleaded Non damnificatus generally, The plain- 
tifts replied, that neither the defendant nor any other, 
for the ſpace of one month after the making of the bond, 
did provide any maintenance for the child ; by reaſon 
whereof, the pariſhioners, to prevent the ſaid child's pe- 
riſhing by hunger and cold, were forced for all the time 
aforeſaid to pay, and have paid 4s. for the maintenance 
and nouriſhment of the ſaid child. To which the defen- 
dant rejoined, that he would have nouriſhed the ſaid child 
at his proper coſts and charges for all the time aforeſaid, 
and offered ſo te do, as well te the plaintiffs as to other 
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the pariſhioners, but they refuſed to permit him, and of 
their own wrong, and againſt the will of the defendant, 
put the ſaid child to nurſe, and paid the ſaid 4s. Upon 
which rejoinder, the plaintiffs demurred in law. And 
by the court, the rejoinder is not good, becauſe it is a 
departure from the firſt plea in bar; for the defendant in 
his plea ſays, that the pariſhioners were not damnified, 
and when the plaintiffs by their replication ſhew how 
they were damnified; there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 
in his plea in bar. And tho' it was urged for the defen- 
dant, that this was no damnification at all, becauſe it 
was the voluntary act of the pariſh to put the child to 
nurſe, when the defendant himſelf offered to maintain it, 
and that they ought not to take advantage of their own 
wrong; yet it was not allowed: For the court held clcar- 
ly, that the rejoinder was a departure; and for that rea- 
ſon, it was adjudged for the plaintiffs. 2 Saunders, 83, 

A. 21 Cha. 2. Burwell's caſe. Two juſtices order 
the reputed father to pay fo much a week to the pariſh, 
until the child ſhould be 12 years of age. This was 
held by the court to be wrong ; and the reaſon given 
was, becauſe the father might take it away when he 
pleaſed ; and therefore the order ought to have been, that 
he ſhould pay ſo long as the child ſhould be chargeable to 
the pariſh. 1 Ventr. 48. | 

E. 24 Cha. 2. Sherman's caſe. An order was made, 
that the father ſhouid pay ſo much a week, till the child 
ſhould be able to get its living by working. It was ſaid 
by Twiſ/den this order could not be good; for perhaps the 
father would take it away and maintain it himſelf, which 
he may do if he pleaſeth. 1 Ventr. 210. | 

E. 11 An. ©, and Smuth, Order to pay 18. a week, 
till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable : poſſibly he 
may gain a ſettlement; or a perſon may give him an 
eſtate ; or the father may take him, By the court: This 
is only a remote poſſibility. As to the father's taking 
him, he oughr to have done it at firſt; and by ſuffering 
the order to be made, it ſhall be deemed a refuſal in 
law; beſides, he ſhall not then be ſuffered ; he may ſell 
him, or make away with him, as too often happens. 
Caſ. of S. 64. 

T. 27 G. 2. Newland and Oſman. Debt upon a bond, 
with a condition to indemnify and fave harmleſs the - 
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riſh of Eling from a baſtard child. Plea; that the defen- 
dant had maintained, ſupported, and nouriſhed the ſaid 
child to a certain day, that is to ſay, to the 27th of Oc- 
tober laſt, and that then he offered to take the ſaid child 
to maintain, which they refufed, and that if the church- 
wardens or any of them have been damnified, it is of 
their own wrong. Replication; that for 3 weeks from 
and after the ſaid 27th day of October, the defendant did 
not provide nouriſhment for the child, but failed, and by 
reaſon thereof the plaintiffs, after the three weeks, ex- 
pended 3s. for the maintenance of the child, and fo 
were damnified. Demurrer; and joinder in demurrer. 
The queſtion of law is, Whether a putative father may 
take a baſtard child into his own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
caſe in 2 Saund, 83. was mentioned, wherein the court 
held this to be a good plea. 1 Ventr. 48. that the father 
may maintain the child himſelf, 1 Ventr. 210. that the ju- 
ſtices can only make an order to maintain, ſo long as the 
child ſhall be chargeable. By Lee Ch. J. The right 
way is, to make the order, ſo long as the child ſhall be 
chargeable, It is not to be limited to any certain time, 
And the reaſon given in all theſe caſes is, that the father 
or mother may take it before the time. The intention 
of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify pariſhes. 
And the law could never think of taking the care and 
education of children from their parents, Nor could this 
enter into the mind of any judge. Nouriſhing and main- 
taining certainly anſwers education. It hath been ob- 
jected, that the excuſe is collateral: I do not think fo; 
for all the inhabitants are parties, and the overſeers are 
but truſtees for them. It ſeems a ſufficient excuſe ; and 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind. 
Wright J. In the caſe in Saunders, it ſeems to have 
been admitted, that if this had been pleaded in the firſt 
inſtance, it would have been good. I never did hear 
before, that the care of the child devolved upon the pariſh, 
where there was any other perſon to take care of it, 
They are obliged to maintain the child, where it is in 
danger of ſtarving. This court has conſtantly held, that 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned, This is not a 
collateral excuſe; but ſuch an one as will fave the pe- 


nalty. And I cannot ſee that the pariſh has any ſort of 
Vol. I. 0 right 
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right or intereſt in the child. Denniſon J. The mate. 
rial objection taken to this plea is, Whether or no che 
putative father of a baſtard child can by the law of Eng- 
land take his baſtard child from the pariſh, I never did 
hear this doubted before. And I think that the notion 
that he cannot, 1s not to be countenanced nor encouraged, 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſt. 
ed with the guardianſhip. I am forry that was ever in- 
troduced into the law of England. It is an injurious no- 
tion of the people of England. I will rather ſuppoſe, 
that the pariſh officers will be crue] to the child, than 
the father. All the eaſes admit  tacitly that the father 
hath ſuch a power. And ſome of them ſay fo exprefs]y, 
And I am very well fatisfied that the law is ſo. Inhabi- 
tants, churchwardens, overſeers, are all the fame; and 
every part of the condition is an{wered, I have known 
this plea very often pleaded. And that caſe in Saunder, 
is the rule. Fefter J. I am not ſo clear in theſe points. 
I think the care of .educating baſtard children, is not to 
be conſidered 2s a burden on the pariſh, but as a truſt ; and 
that it ſhould not be fo eaſy for fathers to take them cut 
of their care and cuſtody. The ſtatute is expres, that 
the juſtices ſhall order the father to contribute to the pa- 
riſh for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 
yet they may look upon them as a burden and a jhame, 
and therefore either neglect them, or put them into im- 
proper hands. The reſolutions and orders of juſtices ot 
the peace have been grounded upon this; not for requi— 
ring ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 
not ſo cjear. The cale in Saunders was only his own 
opinion. Judgment for the defendant, unleſs de fired 
to be argued again this term. (This was at the deſire of 
the plaintiff's counſel). Finally, in the cafe of Hutland 
againſt Malen and Briſtow, T. 33 & 34 C. 2. In the 
common pleas. *(Which was on a {uit upon a bond for 
indemnifying the plaintiff from the charges of a baſtard 
child, but it went off upon an error in the pleadings). 
The court ſaid, we need not in this caſe fay, whether the 
father or the mother hath a right to have the child while 
under 7 years of age. And by the lord chief juſtice i- 
lers: I give no opinion, whether the father has any power 
over the child, who is nullius filius. Grodius ſays truly, 
the mother is the only certain parent. And an order of 
zuſtices 
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juſtices to remove the mother, always removes the child, 
2 Wilſon, 126. q 

Such party fo makirg default in not performing the ſaid or- 
der, to be committed UnxIl default ſhall be made, the ju- 
ſtices have no powe + commit, or to require ſureties for 
performance of the order, or for appearing at the ſeſſions. 
L. Raym. 858. 3 Salk, 66. 1 Barnardiſt. 261. 

And hereby a paſſage might be left open to avoid the 
future payments, by the reputed father complying at pre- 
ſent, and afterwards running away. But the aforeſaid 
ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intend- 
ed to remedy this inconvenience; by which, one or more 
juſtices, either before or after the birth, may commit 
him to the gaol or houſe of correction, unleſs he ſhall 
give ſecurity to indemnify the pariſh, or otherwiſe enter 
into recognizance to abide ſuch order or orders as ſhall 
be made in purſuance of the act of the 18 El. 

To be committed to ward to the commatWgao!j In the afore- 
ſaid caſe of Ellen Bent, the juſtices had committed her to 
the houſe of correction. It was objected, that the ſtatute 
gives no power to do this; but the commitment, if any, 
ought to have been to the common gaol. But that was 
held by the court to be well enough. For the ſtatute of 
the 7 J. c. 4. gives power to commit fuch lewd women to 
the houſe of correction. And by the 6 G. c. 19. a gene- 
ral power is given, for ſmall offences, or for want of ſure- 
ties, to commit either to the gaol or houſe of correction. 


Except be ſball put in ſufficient ſurety te perform the ſaid er- 
der} That is, by recognizance ; which, if the order is 
diſobeyed, ſhall be forfeited, and eſtreated into the exche- 
quer. But this makes nothing for the relief of the pa- 
riſh, And therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 
to the pariſh officers ; or elſe, that the perſon not paying, 
as well as not giving ſecurity, might be committed till pay- 
ment ſhould be made, Or if no ſecurity is given, it ſeem- 
eth that the priſoner, diſobeying the order, may be indict- 
ed, fined, and impriſoned for the contempt. Alf the or- 
ders are removed into the king's bench, and there con- 
firmed z the court, on non- performance, will grant an 
attachment. 

It frequently happens, that he reputed father, by 
giving bond to indemnify the pariſh, eſcapes paying 
any thing towards the maintenance of the child, un- 
leſs the mother, with her child, will throw herſelf 
upon the pariſh, which ſometimes perhaps her abi- 
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lity will not permit, or otherwiſe ſhe diſdains to do. In 
ſuch caſe it hath been practiſed ſometimes, for the woman's 
father to bring an action againſt the man ſor ſpecial da- 
mage ſuſtained by the loſs of his daughter's ſervice; and 
a jury according to circumſtances, will give reaſonable 
compenſation, | 


IV. Form of the order. 


The uſual approved form of the order of filiation 
and maintenance, 1s as follows : 


Weſtmorland. F- HE order of J. P. and K. P. eſquires, 
two his majeſiy's juſtices of the peace 
in and for the ſaid county of, one whereof is of the quorum, and 
both reſiding [in, or] next unto the limits of the pariſh church 
within the pariſh e in the ſaid county, made the —— 
day of in the year concerning (a male) 
baſtard child, lately born in the pariſh of aforeſaid, of 
the body of A. M. ingle woman : 
Whereas it hath appeared unto us the ſaid juſtices, as well 
upon the complaint of the churchwardens and overſeers of the 
poor of the ſaid pariſh of as upon the oath of the ſaid 
A. M. that ſbe the ſaid A. M. on the day of 
now laſt paſi, was delivered of a (male) baſtard child at 
in the pariſh of — in the ſaid county, and that 
the ſaid baſtard child is now chargeable to the ſaid pariſh of 
and likely ſo to continue; and further, that A. F. f 
. in the ſaid county, yeoman, did beget the ſaid baſtard 
child on the body of her the ſaid A. M. And whereas the ſaid 
A. F. bath appeared before us, in purſuance of our ſummons 
for that purpoſe, but hath not ſhewed any ſufficient cauſe why 
he the ſaid A. F. hall not be the reputed father of the ſaid 
baſtard child: [Or, And whereas it hath been duly proved to 
us upon oath, that the ſaid A. F. hath been duly ſummoned to 
appear before us the ſaid juſtices, to the end we might examine 
into the cauſe and circumſtance of the premiſſes ; and whereas he 
the ſaid A. F. hath neglected to appear before us, according t0 
fuch ſummons :] Me therefore upon examination of the cauſe 
and circumſtance of the premiſſes, as well upon the oath of tbe 1 
A. M. as otherwiſe, do hereby adjudge him the ſaid A. F. t0 
be the reputed father of the ſaid baſtard child. 

And thereupon we ds order, as well for the better relief of 
the ſaid pariſh of — as for the ſuſtentation and relief of 
the ſaid baſtard child, that the ſaid A. F. ſhall and do Aar 
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with, upen notice "of this our order, pay or cauſe to be paid to 
the ſaid churchwardens and overſeers of the poor of the ſaid 
pariſh of or to ſome or one of them, the ſum of b 


for and towards the lying-in of the ſaid A. M. and the main- 


tenance of the ſaid baſtard child, to the time of making this our 
order. 

And we do alſo hereby further order, that the ſaid A. F. 
ſhall likewiſe pay or cauſe to be paid to the churchwardens and 
overſeers of the poor of the ſaid pariſh of — for the time 
being, or to ſome or one of them, the ſum of —— weekly and 
every week from this preſent time, for and towards the keeping, 
ſuſtentation, and maintenance of the ſaid baſtard child, for and 
during ſo long a time, as the ſaid baſtard child ſhall be chargeable 
to the ſaid pariſh of — | 

And we do further order, that the 2 A. M. Hall alſo pay 
or cauſe to be paid to the ſaid churchwardens and over ſeers of 
the poor of the {aid pariſh of for the time being, or to 
ſome or one f them, the ſum 0 weekly and every week, 

e 


fo long as the ſaid baſtard child ſhall be chargeable to the ſaid 
pariſh of ———— in caſe fhe ſhall not nurſe and take care of the 
faid child ber ſelf. 


Given under our hands and ſeals the day and year firſt above 


written, 


One whereof is of the quorum] Many orders formerly 
have been quaſhed, for want of ſetting forth that one of 
the juſtices was of the quorum ; but now by the ſtatute of 


26 C. 2. c. 27. no order ſhall be quaſhed for that defect 
only. 


Nhereas it hath appeared unto us] K. and Beard. The 
examination of the woman muſt be by two juſtices, as 
well as the ordering part; for the examination is a judi- 
cial act, and ought to be by both; ang; it is not enough 
that one ſhould examine, and make report to the other ; 
but if they are both preſent, and one only examine, it 
is well enough, for it is in fact the examination of bath. 


2 Salk, 478. 


As well upon the complaint of the churchwards and over- 
ſeers] It had been ſaid that an order made without the 
complaint of the pariſh officers, is not good, Blackerby 
44. | 
But in the caſe of K. and Buckall, M. 3 G. 2. where 
it was objected, that the order did not appear to be made 
upon complaint of the pariſh ; it was anſwered, that the 
ſtatute does not require that the pariſh ſhould — 

3 . but 
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but gives the juftices power to make ſuch order on the 


complaint of any other. And the order, as to that part, 
was confirmed. 1 Barnardiſt. 261. 


As upon the oath of the ſaid A. M.] It ſeemeth, that 
the mother may be examined upon oath, concerning the 
reputed father, and of the time and other circumſtances; 
for that in this caſe, the matter, and the trial thereof, 
dependeth chiefly upon the examinaton and teſtimony of 
the mother. Dalt. c. 11. 


Mas delivered of a (male) baſtard child] H. 8 G. K. and 
England. An order was quaſhed, becauſe the ſex of the 
baſtard, or the name of it were not mentioned; only, a 
certain baſtard child born of the body of ſuch a woman. 
Str. 503. | | 6 | 


At in the ſaid pariſh 0 J. AH. 11 Ann. Q, and 
Caſh. The order did not ſet forth that the child was born 
in the pariſh ; and by the ſtatute the juſtices cannot make 
an order to compel a man to contribute towards the main- 
tenance Bf a baſtard child, but in caſe of that pariſh 
where the child was born: And quaſhed for this reaſon, 
Caf. of S. 59. 

T. 7 G. X. and Butcher, Exception was taken to an 
order of baſtardy, that it did not appear the child was 
born in the pariſh to which the relief is ordered; ſor it 
ran, Ve two juſtices of the borough of Lime Regis, reſiding 
within the limits where the pariſh church is, within which pa- 
Tiſh the child wwas born Which is only an averment, 
that the juſtices reſided in that pariſh where the child was 
born, but that might not be the ſame pariſh ordered to 
be re.ieved, And for this fault the order was quaſhed, 
Str, 437. " | 

. K und Childers. On a rule to ſhew cauſe, 
why an order of two juſtices for relief of a baſtard child, 
and an order of ſeſſions confirming the ſame, ſhould not 
be quaſhed ; it was objected, that it was not directly ad- 
judged that the child was born in the pariſh (of Staple- 
hur/t), and yet the order requires the defendant to pay the 
ſum cf 45s. to the churchwardens of that pariſh to re- 
imburſe them. It was anſwered, that it doth ſufficiently 
appear in the order, that the child was born there; for it 
adjudges, that the defendant ſhould pay this ſum, for the 
charges the pariſh of Staplehur/t were at upon account of 
the woman's lying in there, But the court ſaid, that 
they do not allow of inferences to give the juſtices juriſ- 
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diction; and accordingly quaſhed both the orders. 1 Bar- 
nardiſi. 326. 

E. 10 G. 2, K. and Greaves, The pariſh where the 
child is born, is only to be indemnified; and if the baſ- 
tard has acquired a ſettlement elſewhere, the father is then 
diſcharged. DNelſ. Bait. 


And upon this head it is obſervable, that there is one 


caſe, which altho' it frequently happeneth, yet it is not 
within the ſtatute; and that is, where a baſtard is born 
in a pariſh where the mother hath no ſettlement. The 
child ſhall go with its mother for nurture, whilſt it is a 
nurſe child, to her place of ſettlement; and fuch place 
can have no remedy upon this ſtatute, for that the child 
was not born there. And it ſeemeth that the pariſn, 
where it was born, ſhall not be liable to maintain it, un- 
til the child ſhall be lawfully removed thither, as to its 
place of ſttlement. 


Chargealle ts the ſaid pariſh] Order to prov ide for a baſ- 
tard child: Exception was taken, that the order doth not 
ſet forth that he is chargeable to, the pariſh, or likely 
to be ſo. Aud quaſhed by the court. C.mb. 29. 

But in X. and Matthews, II. 8 U., Exception was taken, 
that the order doth not ſet forth that the child is likely to 
become chargeable: But this exception was over-rulcd ; 
for that it is ſelf-evident, that every baſtard child is likely 
to become chargeable, 2 Salk. 475, 6. 


And further, that A. F. of in the ſaid county, ; yeoman, 
did beget the ſaid baſlard c wild} T. 2 6. 2. K. and Browne, 
Upon an order of baſtardy it was ſtated, that the huſband 
had been abſent ſix years, and that during his abſence 
the defendant had carnal knowledge of the wife, and there- 
fore they adjudge him to be the putative father. But by 
the court, This arder, muſt be quaſhed ; for his lying 
with her is not a ſuficient reaſon to infer him the father 
of this child : and though the juſtices need not ſhew the 
grounds they go upon, yet if they do, and it appears no ſuf- 
cient ground, their order will be bad. Str. 811. 


Summons] If the order do not ſet forth, that the deſen- 
dant was duly ſummoned to appear, and for What cauſe, 
it ought to be quaſhed, X. and Gl egg. 10 Hod. 4. 


Do herely adjudge} T. 4 Ann. 2, and W:fton. The great 
objection which ſtuck long with the court, was, that it 
was ſaid in the order, we the ſaid Juſtices doth adjudge, 


inſtead of de adjudge; and after the caſe kad depended 
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two terms, and been ſeveral times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the or- 
der. L. Raym. 1198. | 

And afterwards, H. 4 Ann. The ſame juſtices made 
another order, with the very ſame fault in it, viz. doth 
adjudge ; and upon a certiorari, that was quaſhed, L. 


Raym. 1198. 


Aajudge the ſaid A. F. to be the reputed father] E. 20 
C. 2. K. and Perhaſſe. An order was quaſhed, becauſe, 
there was no adjudication, that the perſon againſt whom 
the complaint was made, was the reputed father. 2 Sid. 

63. 

: H. 9 G. 2. K. and Jenkins, Motion to quaſh an order 
of two juſtices, whereby they adjudge, that ſuch a perſon 
is net the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, becauſe in ſuch a 
caſe the pariſh cannot appeal, becauſe an appeal is only, 
when the party refuſes to give ſecurity to come to ſeſſions. 
And by the whole court, the two juſtices have no ſuch 
authority : for their whole power depends on the ſtatute 
of 18 Eliz. and that is only to take order for puniſhment 
of the parties, and for relief of the pariſh and this order 


is for neither the one nor the other, Se.. C. V. 2. 161. 
Str. 1050. | 


The ſum of —— for and towards the lying-in] M. 12 Ann. 
2. and Odam, Order for maintenance of a baſtard child, 
was excepted to, becauſe the defendant is upon fight of 
the order to pay 91. in groſs; and after that, fo much 
weekly. And by the court: By the ſtatute the juſtices 
are to take order for relief of the pariſh, and keeping of 
the child, by payment of money weekly, or other ſuſ- 
tentation; and this may be only indemnifying the pariſh 
for money laid out before the reputed father was found. 
1 Salk. 124. | 


The ſum of weebly] E. 20 C. 2. X. and Perkaſſe. 
It was moved in the court of king's bench, to quaſh an 
order for maintaining a baſtard child made at the quarter 
ſeſſions, and the exception was, becauſe it was unreaſon- 
able, in reſpect of the ſmallneſs of the ſum ; namely, but 
29, a week for the maintenance of the child : And the 
court were of opinion that it ſhould be quaſhed, unleſs 
cauſe ſhewn ; and they faid, that altho' none but the ju- 

tices could declare the father, yet if they were unreaſon- 
2 in the ſum, the court might judge of that. 2 Sid. 
303. | | 
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Note, this caſe proceeds on the aforeſaid ſuppoſition 
of the power of the ſeſſions to make an original order. If 
the juſtices make ſuch order for the reputed father to pay 
ſuch a ſmall ſum, the ſeſſions on appeal undoubtedly may 
alter it. And that ſeemeth the regular courſe. Whether 
the court of king's bench will unravel the cauſe upon the 
merits, may be a queſtion. There may be circumſtances, 
before the juſtices, of allevation; as where the juſtices, 
tho' they cannot regularly refuſe: the woman's oath con- 
cerning the reputed father, yet may have reaſon to ſuſpect 
that paſſion or reſentment have ſome influence with her, 
or that ſhe cannot perhaps certainly know wbo is the fa- 
ther of the child, In ſuch caſe, the juſtices may think 
fit not to overload the perſon, againſt whom ſhe ſwears ; 
tho' not perhaps to charge: ſo ridiculous a ſum (if they 
charge any thing) as 2d.. a week. 


During ſo long time as the ſaid baſtard child ſhall be 
chargeable] E. 9 V. K. and Barebaker: An order to pay 
ſo much. money by the week, till the child ſhall be four- 
teen years of age, was adjudged to be bad: for the juſ- 
tices have no power but to indemnify the pariſh ; and 
that is only to oblige him to maintain the child, as long 
as it is or may be chargeable. 1 Salk. 121. 2 Salk. 

8. 
kl order that the putative father ſhould pay ſo much a 
week, until it ſhould be able to get its living by work- 
ing, was quaſhed ; it ſhould have been for ſo long time, 
as the child ſhall be chargeable to the pariſh. 1 Vent. 
210. 

But in the caſe of X. and Street. M. 1 G. 2. An or- 
der of baſtardy was made, to pay ſo much weekly, till 
the child was nine years old, if it ſhould fo long live. 
And by the court, It is a good order, for we cannot in- 
tend it able to provide for itſelf ſooner. Str. 788. 

So in the caſe of K. and Buckall, M. 1 G. 2. Excep- 
tion was taken, that the order appointed the ſum of 28. 
to be paid weekly, till the child ſhould come to the age 


of twelve years, without ſaying, if the child ſhall be ſe 


long chargeable to the pariſh. It was anſwered, that indeed 
the old authorities lay it down in general, that orders of 
baſtardy, as wel! as other orders relating to the poor, muſt 
be under the limitation mentioned ; but the later authoritics 
have been, that orders of baſtardy need not : and this, it 
was ſaid, is founded upon good reaſon; ſor there cannot 
be any reaſonable intenduent, that baſtards, who have 
no kindred, will have proviſion from any body, till ſuch 
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an age as is mentioned in the order. And of that opi- 
nion was the court, and confirmed the order as to that 
point. 1 Barnardi/t. 261. 

But then the child may be bound an apprentice into 
another pariſh before that age; and having gained a fet- 
tlement in ſuch other pariſh, the effect of the order ſhould 
then ceaſe. Therefore it is beſt. in this and all ſuch like 
Caſes to hold to the ſtatute: and the ſtatute here only 
gives power to the juſtices 10 tate order for the relief of the 
pariſh where the child ſhall be born. 

In Brewne's caſe, T. 9 W. it was ſaid, the juſtices can- 
not order a ſum, for putting out the child an apprentice, 
Comb. 448. | | 

But in the aforeſaid cafe of K. and Buckall, M. 3 G. 2. 


Where it was objected, that the order was for the repu- 


ted father to pay 41. to the overſeers for binding the child 
out apprentice, when it ſha'] come to the aye of 12 years; 
and did not ſay, if the child ſhall want it; ſo that tho 


the child ſhould be provided for in any other way, the 


ſum muſt be ſtill paid to the overſeers: The objection 
was over-ruled by the court; and the order, as to that, 
held good. 1 Barnardiſt. 261. 

But it ſeemeth not neceſſary to incumber the order 
therewith ; for it may be the ſame thing if the pariſh bind 
him out, and pay the money; for until ſuch ſum ſhall be 
run off by the weekly payments, ſo long the child con- 
tinues chargeable, | | 

BUT after all, ſo far as theſe errors above rehearſed 
ſhall affect only the form of the order, and not the me- 
Tits thereof; the ſame may be amended at the ſeſſions, 
by the 5 G. 2. c. 19. before the appeal ſhall be pro- 
ceeded upon, and then the court ſhall go upon the 
merits, 


V. Appeal againſt the order. 


There is a clauſe in the ſtatute of the 3 Ca. c. 4. 
which hath generally been miſunderſtood, as giving a ju- 
riſdiction to the juſtices in ſeſſions to proceed originally 
in caſes of baſtardy; which would deprive the party of 
the benefit of an appeal, unleſs we could ſuppoſe an ap- 
peal from one ſeſſions to another, that is, from the ſame 
court to the ſame court, which is abſurd. And the plain 
ſolution of the matter ſeems to be this: The ſtatute of 
the 18 El. c. 3. was only explanatory of, and ſupplemen- 
tary to, the 14 El. c. 5. which ſtatutes taken grit 
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did enact (amongſt other) theſe four things; 1. That the 
juſtices within the ſeveral counties, and alſo the juſtices 
within cities, boroughs, and towns corporate, within their 
reſpective limits, fhall take order by a weekly taxation of 
all and every the inhabitants for relief of the poor. 2. 
That in cafe of the ſeveral pariſhes, with reſpect to baſ- 
tard children, two juſtices in or next unto the limits 
where the pariſh church is, within which pariſh ſuch 
baſtard ſhall be born, ſhall take order for the keeping 
ſuch baſtard child, by charging the mother or reputed fa- 
ther, with payment of money weekly, or other ſuſtenta- 
tion, for the relief of ſuch child. 3. That if any perſon 
is aggrieved with any ſuch taxation, he may appeal to 
the next general ſeſſions to be holden within the ſhire. 
4. With a proviſo, that the county juſtices ſhall not in- 
tromit, or enter into any city, borough, or town corpo- 
rate, having juſtices of its own, for the execution hereof, 
for any matter or cauſe ariſing within the precin&s of ſuch 
city, borough, or town corporate; but the juſtices there 
ſhall proceed, as the juſtices elſewhere may do within the 
reſpective counties. Now both the ſaid ſtatutes were 
ſuffered to expire, except only ſo much as is contained 
in the ſecond particular above-mentioned, rendring the 
mother and reputed father of baſtard children liable to 
maintain them, which is yet in force; therefore the 
clauſe of appealing, and the power of juſtices in corpo- 
rations, was gone. Upon which account, the ſaid ſta- 
tute of the 3 Cha. c. 4. which contained the aforeſaid ſe- 
cond clauſe concerning baſtard children, ſupplied the 
omiſſion, by enacting, that all juſtices of the peace within 
their ſeveral limits and precin#ls, and in ther ſeveral ſeſſions, 
may do and execute all things concerning that part of the flatute 
of the 18 El. c. 3. which- concerneth baſtards begotten and born 
out of lawful matrimony, that by juſtices in the ſeveral counties 
are by the ſaid flatute limited to be done, ——— So that the 
power of proceeding originally in the ſeſſions cannot 
hereby be ſupported ;- but the juſtices, whether of the 
counties at large, or of towns corporate or other fran- 
chiſes, out of their ſeſſions, ate to charge the mother and 
reputed father; and if any perſon is aggrieved, he may 
appeal to the ſeſſions: juſt in the ſame manner, as if the 
aboveſaid four clauſes were all ſill in force. 

By the faid ſtatute of the 18 El. c. 3. the mother or 
reputed father Tefuſing to perform the order of the two 
Juſtices, ſhall be committed, unleſs they ſhall put in ſuf- 
Fcjent ſurety to perform the faid order, or elſe perſenally 
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to appear at the next general ſeſſiuns of the peace, to be. holden 
in that county where ſuch order ſhall be taken; and alſo 10 
abide fuch order; as the ſaid juſtices, or the more part of them, 
then and there ſhall take in that behalf (if they then and there 
ſpall take any); and that if at the ſaid ſeſſions, the ſaid juſtices 
ſhall take: no other order, then to abide and perform the r be- 
fore made, as is aboueſaid. 


Perſonally to appear] H. 8 W. K. and Anbei The 
court will not quaſh an order of baſtardy, unleſs va re- 
puted father be preſent in court. 2 Salk, 475. 
And the reaſon is, that if the cauſe ſhall go Againſt 
him, he may be proceeded againſt, in caſe of contempt or 
diſobedience. 


At ibe next general ſeſſions] That is to ſay, the next 
general ſeſſions after notice of ſuch order. 3 Keb. 551. 


General ſeſſions] T. 10 V. K. and Shaw. An order was 
made by two juſtices, adjudging Shaw to be the reputed 
father of a baſtard ; whereupon he appealed to the next 
quarter ſeſſions after notice; where the order of the two 
Juſtices was diſcharged : And now it was moved to quaſh 
the order or ſeſſions, becaufe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 


been a general ſeſſions before the general quarter ſeſſions, 
as in London and Middleſex, where there are four general 


ſeſhons in the year, beſides the quarter ſeſſions, And 
quaſhed for this fault. 2 Salk, 482. 


To be holden in that county] It was moved to: quaſh an 
order, for that it was at the ſeſſions of the peace in the 
county aforeſaid, and did not. ſay for the county; but 
this was rer led; for that there is not ſo much ſtrict- 
neſs required in orders, as there is in indictments. 1 
Lentr. 37. 

To which may be added alſo, that this is according to 
the words of the ſtatute, 


In that county where ſuch order ſhall be taten] 7. 15 Cha. 
2. K. and Coy/lan. Reſolved, that this ſhall be intended 
of the next ſeſſions of that part of the county, where it 
was made, and not at the next ſeſſions in any county at 
large; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in diſtin& parts of the 
county. 1 Sid. 149. 


To abide ſuch order as the ſaid . or the more part 
of them, ſhall then and there tate] M. 13 C. A. and . 
he 
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The order of two juſtices being quaſhed upon the me- 
rits by the ſeſſions on an appeal, the defendant is 
thereby legally acquitted, and cannot be drawn in queſ- 
tion again for the ſame fact. L. Raym. 1423, 4. Str. 

16. | | 
, But the order quaſhed for want of form, is as no or- 
der at all; and therefore the two juſtices may proceed de 
novo. 

If the two next juſtices make an order, and the party 
appeals to the next ſeſſions, and they alter, or diſcharge 
(upon the merits), or confirm that order; no other ſeſ- 
ſions can order any thing contrary thereto, for the older 
upon the appeal is final, Cro. Car. 341, 350. Pridgeon's 
caſe. | 

T. 1 E. 2. X. and Arundel, Two juſtices make an 
order, that the defendant ſhall pay a ſum in groſs, and 
alſo 28. a week fo long as the child ſhall be chargeable. 
The party appeals to the ſeſſions, who confirm the order. 
At a ſubſequent ſeſſions, the father of the baſtard deſired 
to have the. keeping of it, and that the payment of the 
28. a week ſhould ceaſe ; which the ſecond ſeſſions or- 
dered. Motion was made to quaſh this laſt order of ſeſ- 
ſions, becauſe in this caſe they had no juriſdiction. And 
the court held, that the ſecond ſeſſions had no authority 
to order the ſubtraCtion of the 2s. a week; and the or- 
der was quaſhed, becauſe it was made out of time (being 
3 years after the appeal), and therefore the juſtices had 
no juriſdiction. Se. C. V. 1. 234. 


VI. Puniſhment of the mother and reputed father. 


By the 18 El. c. 3. Concerning baſtards being left to be 
kept at the charges of the pariſh where born, to the great bur- 
den thereof, and to the evil example and encouragement of lewd 
life, it is enacted, that the two next juſtices ſhall take order 
therein, as well for the puniſhment of the mother and reputed 
father, as far the relief of the pariſh. 

And by 7 FJ. c. 4. Every lewd woman which ſhall have 
any baſtard which may be chargeable to the pariſh, the juſtices 
of the peace ſhall commit ſuch lewd woman 1 the houſe of cor- 
rection, there to be puniſhed and ſet on work, during the term 
of one whole year; and if ſhe ſhall eftſoons offend again, then 
to be committed to the ſaid houſe of correction as aforeſaid, and 
there 10 remain until ſhe can put in good ſureties for her good 
bebaviour, nat to offend ſo again. ſ. 7. 
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Baſtard which may be chargeable]. It ſeemeth by theſe 
words, that ſuch a woman ſhall not be ſent to the houſe 
of correction, until after the child be born, and that it 
be living; for it muſt be ſuch a child as may be charge. 
able to the pariſh. Dalt. c. 11. 

And if the will diſcharge the pariſh of keeping the baſ. 
tard, ſhe cannot be puniſhed by this ſtatute of 7 J. 

But nevertheleſs ſhe may be puniſhed (Lord Coke ſays) 
by the ſtatute of 18 El. 2 Inſt, 733. 

Which opinion ſeems juſtly queſtionable : for the pre. 
amble of the ſaid act of 18 El. (as hath been rehearſed) 
ſeemeth to reſtrain the juriſdiction of the juſtices to the 
parents of ſuch baſtard children only as are left to be kept 
at the charges of the pariſh where born. 


The juſtices of the peace ſhall commit] It ſeemeth that ſuch 
commitment ought to be by two juſtices at the leaſt; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next juſtices authorized by the 18 El. Dalt. 
3 


Shall commit ſuch lewd woman] But ſuch puniſhment ſhall 
not be, until after the wom? is delivered of her child; 
neither are the juſtices to meddle with the woman, until 
the child be born, and ſhe ſtrong again. Dale. c. 11. 

Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correction, but rather that 
the child ſhould remain in the town where it was born (or 
ſettled with the mother) and there to be levied by the 
work of the mother, or by relief from the reputed father; 
and yet the common opinion and practice is otherwiſe, v2, 
to ſend the child with the mother to the houſe of correc- 
tion; and this may alſo ſeem reaſonable, where the child 
ſucketh on the mother. Dalt. c. 11. 


But it ſeemeth much the beſt, to commit the mother 


only, and not the child, but leave it to her choice whe- 
ther ſhe will take it with her; and if ſhe will not, then 
to ſend it to its lawful place of ſettlement. 


Then to be committed to the ſaid bouſe of correction as afort- 
faid] Which words do imply that ſhe ſhall not be puniſhed 
as for a ſecond offence, unleſs ſhe hath been committed to 
and puniſhed in the houſe of correction for the firſt, 


VII. Mother or reputed father running away. 


IVhcreas the putative fathers and lewd mothers of baſtard 
children run away out of the pariſh, and ſometimes ent of the 
county, 
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county, and leave the baſtard children upon the charge of the 
pariſh where they are born, alths' they have e/lates ſufficient to 
diſcharge the. pariſh ; it ſhall be lawful for the churchwardens i | 
and overſeers for the poor of ſuch pariſh where any baflard child 1 
Hall be born, to take and ſeize ſo much of the goods, and receive | 
ſo much of the annucl rents or profits of the lands of ſuch pu- | " 
tative father or lewd mother, as Hall be ordered by any two 8 
juſtices, towards the diſcharge of the pariſh, to be confirmed at 1 
the ſeſſions, for the bringing up and providing for ſuch baſ- 1 
tard child; and thereupon the ſeſſions may make an order for the | 
churchwardens or overſeers of the poor of ſuch pariſh, to diſ- . 
poſe of the goods by ſale or otherwiſe, or ſo much of them for | | 
the purpoſes aforeſaid, as the court ſhall think fit, and to receive. ” 
| the rents and profits of the lands, or ſo much of them as ſhall _ th 
| | be ſo ordered by the ſeſſums. 13 & 14 C. 2. c. 12. ſ. 19. ö 
ZE. 2 Ann. O. and Chaffey. Order to the churchwardens [| 
and overſeers, to ſeize the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, wi at the juſtices think proper, | 
and not what the churchwardens and overſeers think pro- TE 
per. L. Raym. $58. 70! 
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VIII. Murdering a baſtard child. 


i 
1. By the 21 J. c. 27. If any woman be delivered of any Concealine the f | 
iſſue of her body, male or 2 which being born alive, death of a be- | 
ſhould by the laws of this realm be a baſtard, and ſhe endeavour 4 child. 4 
privately, either by drowning, or ſecret burying thereof, or any it 
other way, either by berſelf, or the procuring of others, ſo to | 
conceal the death thereof, as that it may nat come to light, wwhe- hi 
ther it were born alive or not, but be concealed, ſhe ſhall ſuffer [1 


death as in caſe of murder, except ſhe can prove by one witne/s | | 
at leaſt, that the child was born dead. | 

And it hath been adjudged, that in order to convict a | 
woman by force of this ſtatute, there is no need that.the U 
indictment be drawn ſpecially, or conclude againſt the | 
form of the ſtatute ; for the ſtatute doth not make a new | 
offence, but only makes ſuch concealment an undeniable | 
evidence of murder. 2 Haw. 438. 

Alſo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proof that the 
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child was born alive, or that there were any ſigns of hurt 

upon the body, but it ſhall be undeniably taken that the 

child was born alive, and murdered by the mother. 2 | 

Haw, 438. will 
But 


„. — — 


S —— — —A —7§t ) 
— - " 


4144 ͤ af ins = 2 


Pd 


Baſtards, 


But of late years, as this law ſeemeth to be ſomewhat 
ſevere, it hath been uſual, upon trials for this offence, 
to require ſome ſort of preſumptive evidence that the 
child was born alive, before the other conſtrained pre. 
ſumption is admitted, that becauſe the death was concea]- 
ed therefore it was killed by its parent. 4 Blachſt. c. 14. 


page 198. 


Alſo, it hath been adjudged, that where a woman lay in 
a chamber by her ſelf, and went to bed without pain, and 


waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and put it in a trunk, 


Giving a potion 
to caule abortion, 


and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help, 
2 Haw. 438. | 

Alſo, it hath been agreed, that if a woman confeſs her- 
ſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was 
born alive. 2 Haw. 438. : 

2 If a woman be with child, and any gives her a po- 
tion to deſtroy the child within her, and ſhe take it, and 
it works ſo ſtrongly that it kills her, this is murder ; for 
it was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy her child within her; and therefore he that 
gives her a potion to this end, muſt take the hazard, and 
if it kills the mother, it is murder. 1 H, H. 429, 

o. 

: If a woman be quick or great with child, if ſhe take, 
or another give her any potion to make an abortion, or 
if a man ſtrike her, whereby the child within her is kill- 
ed, tho' it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, whether it 
were killed or not. 1 H. H. 433. 

But if the child be born alive, and afterwards die of the 
poiſen or bruiſes it received in the womb; it is murder 
in ſuch as adminiſtred or gave them. 1 Haw. 80. 4 
Blackſt. c. 14. p. 198. 

So if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in purſuance of that procurement kill the infant; 
this is murder in the mother, and the procurer 1s accel- 
ſary. 1 H. H. 433. 
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IX. Capacity of a *baſtard as ts inneritance. 


A baſtard can have no name of reputation as ſoon as he 
is born; but after he 1s born, and hath gained by time a 
name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho' he can have no heirs but of 
his body. 1 /n/t. 3. 6 Co. 65. 

A baſtard is terminus a quo ; "e is the firſt of his family, 
for he hath no relation for which the Jaw takes any notice; 
but this muſt be underſtood as to civil purpoſes, for there 
je a relation as to moral purpoſes, therefore he cannot 
marry his own mother, or ſiſter, or the like, 3 Salk, 
6b, 

Conſideration of natural affection will not raiſe an vſe 
o a baſtard; for though there is natural affection between 
them, yet the railing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Jank. 47. Dyer, 

If the iſſue of a man who is a baſtard purchaſe land, 
and dies without iſſue; tho' the land cannot deſcend to 
any heir on the part of the father, yet to the heir on the 
part of the mother (being no baſtard) it may; fo if the 
baſtard was attainted : for the heirs of the part of the 
mother make not any conveyance by the baſtard, Ney, 
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A. Voluntary examination of a woman with child 
of a baſtard: by 6 G. 2. c. 31. 


Weſtmorland. 8 voluntary exa mination of A. M. of 
in the faid c: unty, | ſingle Womans 
taten on oath, before me one of bis maje/iy's juftices «f 
the peace in and for the faid county, tis —— day of ——, 
Il bo ſaith, that ſhe is now with child, and that the fail 
child is likely to be born a boflard and to le chargealle 2 


the pariſh of in the faid county, and 1 AF, 0 


— — — it the ſaid count! 3 Ted, is the fat! ber of he 62 
child. 

The mark of 
Taken and ſigned the day and year + A. XI. 


above written, be ſore me 


J. P. 
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Examination after the birth. 


Weſtmorland. 8 8 HE examination of A. M. 7 — 
in the ſaid county, ſinglewoman, taken 


one of his majeſiy's juſtices of the 


upon oath before me 


peace in and for the ſaid county, this day of ; 
Ibo faith, that on the — day of now 


laſt paſt, at in the pariſh e in the county 
afareſaid, ſhe the ſaid A. M. was delivered of a (male) baj- 
tard child, and that the ſaid baſtard child is likely to become 
chargeable to the ſaid pariſh of ——— ; and that A. F. of 
in the ſaid county, weaver, did get her with child of 
the ſaid baſtard child. 


The mark of 
Taken and ſigned the day and year + A. M, 


abovewritten, before me 
Fa P. 


B. Warrant for apprehending the reputed father 
before the birth; on 6G. 2. c. 31. 


Weſtmorland. 3To the conſtable of 


HEREAS A.M. of —— ii the ſaid county, 

W fenglewoman, hath by her voluntary examination taken 
in writing upon oath, before me one of his majeſty's juſti- 
ces of the peace in and for the ſaid county, this preſent day de- 
clared herſelf to be with child, and that the ſaid child is likely 
to be born a baſtard, and to be chargeable ta the pariſh of 
— in the ſaid county, and that A. F. of - in 
the ſaid county, weaver, 1s the father of the ſaid child; Aud 
whereas O. P. one of the overſeers of the poor of the pariſh 
0 aforeſaid, in order to indemnify the ſaid pariſh in 
the premiſſes, hath applied to me to iſſue aut my warrant for 
the apprehending of the ſaid A. F. I ds therefore hereby com- 
mand yau, immediately to apprebend the ſaid A. F. and to 
bring him before me or ſome ather of his majeſty's juſtices of 
the peace for the ſaid county, t find ſecurity to indemnify the 
ſaid pariſh of or eiſe to find ſufficient ſurety for his 
appearance at the next general quarter ſeſſians, [or, next ge- 
neral ſeſſions] of the peace to be holden for the ſaid county, 
and to abide and perform ſuch order or orders as fhail be made, 
in purſuance of an att paſſed in the eighteeuth year of the 
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Baſtards. 


reign of her late majeſiy queen Eliſabeth, concerning baſtards 
begotten and born out of (awful matrimony. Given under my 
hand and ſeal the day o, &c. 


The like after birth. 


Weſtmorland. | To the conſtable o.. 


HEREAS A. M. ff in the ſaid county, 

finglewoman, hath by her examination taken in writ- 
ing upon oath, before me | 
the peace in and for the ſaid county, declared, that on the —— 
day of now laſt paſt, at in the pariſh of 
in the county aforeſaid, ſhe the ſaid A. M. was delivered of a 
(male) baſtard child, and that the ſaid baſtard child is likely 
to become chargeable to the ſaid pariſh of — and hath 
charged A. F. of ——— i the ſaid county, weaver, with 
baving gotten her with child of the ſaid baſtard child; And 
whereas O. P. one of the overſeers of the poor [and fo on as 
in the foregoing precedent to the end, ] 


C. Commitment thereupon ; by the 6 G. 2. c. 31. 


To the conſtable of — in the ſaid 
ount ne houte 
. county, and to the keeper of the hou 
of correction [or, common gaol] at 
in the ſaid county. 


b * HERE AS A. M. of ——— ngle woman, in her 
voluntary examination taken in writing and upon cath, 
the ——— day of = now laſt paſi, before me ——— — 


one of his majeſly's juſtices of the peace in and for the ſaid 
county, hath declared herſelf to be with child, and that the 
ſaid ehild is likely to be barn a baſtard, and to be chargeable to 
the ſaid pariſh of and hath charged A. F. of — 
gentlemen, with having gotten her with child of the ſaid child ; 
(Or, if it is after the birth, then ſay, Mhereas A. M. of 


ſingle woman, in her examination taken in writing 


upor oath, before me -— one of his majeſty's juſlices of the 
peace in and for the ſaid county, bath declared, that on the 
— day of now laſt paſt, at in the pariſh 


of in the- county aforeſeid, ſbe the ſaid A. M. was de- 
lrvered of a (male) baſtard child, and that the fſerd baſtard 
child is likely to become chargeable to the ſaid pariſh of — 
and hath charged A. F. of — weaver, with having got- 
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one of his majeſly's juſtices of 
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Baſtard 
Auarzs. 


len her with child of the ſaid h. rd child]; And whereas 
the ſaid A. F. being now perſonally preſent before me, being 
briught by my warrant, upon abtlication for that purpoſe to me 
made, by O. P. one of the overſeers of the poor of the ſaid 
par:'ſh, hath refuſes to grve ecurity {9 1 indemnify the faid pa- 
riſh, and hath alſo refuſed to enter into à recognixamce with 
fr #Frcrent ſurety, upon condition to appear at the next general 
quamter Hans [or, next general ſeſſions] of the peace 0 be 
Volden for ine fard county, and to abide and perform ſuch or- 
der or orders as ſhall be made in pur uance of an act paſſed in 
the cighteenth year of the reign of her late majeſly 4 queen Eliſa- 
beth, concer rang baſtards berettc n and born cut os lawful ma- 
tr m * Theſe are th \crefere a 3 you the ſaid conſtable 
£9 It 28 and conde) the ſaid A. F. to the houſe of correction at 
11 a faid couniv, and to delrver him to the hee per 
thereaf,, to ether with this warrant. And 1 do hereby e 
wor the ſald keeper of the ſaid houſe of corretiton to receive 
7 faid A. F. in 1. your cuſtedy in 25 ſaid houſe of correction, 

and him there ſafely to keep, until he ſhall give ſueh ſecurity, 

or enter into ſuch "Pecognimance as aforeſaid, or be otherwiſe 
lawſully delivered from thence. Given under my hand and 


ſeal ihe day ef, &c. 


D. Bond to indemnity the . pariſh. 


E NOW all men by theſe preſents, that we A. F. f 

in the county of ——— gentleman, and A. 8. 
eoman, are held and firmly bound unto 
thurckwar deus, and — Ve} ſeer s of the poor of the pariſh 


—  — 


of in the ſaid county (10 truſt io the pariſbioner: of 
the faid pariſh) in pounds of good and law ful money of 
Great Britain, to be paid to the ſuid ——— or their certain 


allyrney, their executor Sy e aten, or aſſigns : To which 
payment well and truly to be made, we bind ourſelves, and 
each of us, juntly and ſeverallv, and our and each and every 
of our hers, executors, and adminiſtrators, firmly by theſe pre- 
ents; Scaled" with cur ſeals, and dated the day of 
in the — year of the reign of our ſovereign lord 
George the third, of Great Britain, France, ard Ireland, 
king, ef ender of the faith, and fo forth, and in the year of 
our lo, 5 
The conditions of this obligation is ſuch, that whereas A. M, 
of ing. lerocman, hath in and by her valuntary exanma- 
tion, talen 1 in writing and upan oath, before — one of h1s 
majeſly's juſtices of the peace in _ for the faid county of 
m—— Uolared that ſhe 1 ts with child, and that the faid chitd 
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is likely to be born a baſtard, and to be chargeable to the faid 
partſh of and that the abauebounden A. F. is the Ja- 
ther of the ſaid child; [If it is after the birth, then lay, 
that whereas A. M. of fſinglewoman, in he examina- 


{ian taken in writing upon cat, before — ene of his ma- 
ic juſtices of the peace in and for the ſaid county, L 45 
declared, that on the — day of now laſt paſi, Gt 


- in the pariſh of — in the county afcr, aid he 
the ſaid A. M. was delivered of a (male) baſtard child, 1 
that the ſaid baſtard child. is likely to become chargcable ta the 
ſaid pariſh Vf —— and hath charged the abovebrund A. F. 
with having gotten her with child of the faid baſtard child, 
If therefore the ſaid A F. and A. S. or either of them, their 
er either of their hers, executors, or adminiflrators, da and 
Halt from time to time, and at all times her eaſter, fully and 
cieariy indemnify ne pes harmleſs, as well. the ERPs 4 
churchwardens and over feers of the for of the ſaid pariſh of 
and ther ſucceſſirs for the time being, as 40.5 all and 


foug ular the other pariſhioners and inhabitants of the ſeid parrh 
of which new are, or hereafter ſhall 1 for tie time 


Ming of and from all manner of coſts, taxes, rates, 20 

nents, and charges whatſnever, for or by reaſon of "the birth, 
education and maintenance of the 2 child, and of and from 
all actions, ſuits, troubles and other cl arges and demands what- 
fe eder, touching or concern ing the /a me, that then this Profe: 2 
eb.isation to be void, other wiſe of farce. 


Signed, ſealed, and delivered (having been A. E. 
nrſt duly ſtamped) i in the preſence of A. 8. 
A. W. 
B. W. 


E. Condition of a recognizance for the reputed fa- 
ther to appear at The ſeſſions, and to abide 
ſuch order as ſhall be made; on 6 C. 2. c. 21. 


* HERE AS A. M. of kl *6 man, haz? in 
and by her voluntary examination, taken in 07 ng 
and upon oath, before one of his majeſly's juſtices of 
the Peace in and for the ſaid county of 45 clar 5 that 
fue i with child, and that the ſaid child ts likely to be bern a 
boflard, and to be chargeable to the ſaid pariſh of —— and 
that the abovebounden A. F. is the father of the faid child; 
[If it is after the birth, then ſay, Iihereas A. NMI. of 
ſingle woman, in and by 7 er examination taken in Writing upon 
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cath, before one of his majeſly's juſtices of the peace 
in and for the ſaid county, hath declared that on the ——— 
day of now laſt paſt, at in the pariſh of 
in the cginty aforeſaid, ſhe the ſaid A.M. was delivered of a 
(male) baſtard child, and that the ſaid baſtard child is likely 
to become chargeable to the ſaid pariſh of and hath charged 
the above! ound A. F. with having gotten her with child of the 
ſaid baſt, ard child:] The condition of this recognizance is ſuch, 
that if the aboucbound A. F. do and ſhall appear at the next 
general quarter ſeſſions [or, the next general ſeſſions] of the 
peace to be holden for the ſaid county, and ſhall abide and per- 
form ſuch order or orders as ſhall be made in purſuance of an 
act paſſed in the eighteenth year of the reign of her late majeſty 
gueen Eliſabeth, concerning baſlards begotten and born out of 
lawful matrimony, then this recognizance to be void, other- 


wiſa of force. 


F. Warrant of the two next juſtices, for the mother, 
with a ſummons for the reputed father, to make 
the order of filiation and maintenance; on the 
ez. 


Weſtmorland. 5 To the conſtable of 


NI HE RE AS information hath been made unts us —— 
two of his majgſiy's juſtices of the peace in and for the 
ſaid county, one whereof is of the quorum, and both of us reſi- 
ding next unto the limits of the pariſh church within the pariſh 
of in the ſaid county, as Tell upon the complaint of th: 
churchwardens and overſeers of the poor of the ſaid pariſh, as on 
the oatn of A. M. of 
day of lajt paſt, fhe the ſaid A. M. was delivered if 
a a male) baſ?ard child at in the ſaid pariſh, and that 
F. of —- in the ſaid ceunty, taylor, is the father of 

5 = baſterd child, and that the ſaid baſtard child is nau 
living, and chargeable [or, likely to become chargeable] te th: 
faid pariſh of Theſe are therefore. to command you 10 
bring the ſaid A. M. before us, at the houſe of 


in the ald county, an the —— day of 


in — — 


at the hour 


of —— in the aſterncon of the ſame day, t9 be by us further ex. 
amine, touching the premiſſes ; and that you 2 give notice tbertof, 
9580 the ſeid A. F. that he may likewiſe be at the time and place 
eforeſuid, to make bis lati ful defence : To the end that pen 
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Baſtards. 


the examination of the cauſe and circumſtance, we may take 
uch order therein, as to right dath appertain. And what you 


ſhall do in the execution hereof, you are to make known unto 1s | | 
at the time and place aforeſaid, Given under our bands and 5 | 
ſeals the —— day of, &c. \ 
G. The order of filiation and maintenance is in- . "4 
ſerted before, in the body of the title. | 1 
H. Condition of a recognizance to appear at the N [f 


next ſeſſions, after the order not performed; on 
the 11 El. c. 3. 


] U HE RE AS by an order under the hands and ſeals f | | 
| us two of his majeſly's juſtices of the peace for 1 
the ſaid caunty, one whereof is of the quorum, and both of. us | 
| reſiding in [or, next untq] the limits of the pariſh church within Wo! 
, the pariſh of in the ſaid county A. F. of —— in the 1 
- : ſaid county, taylor, is adjudged to be the reputed father of a 14 i} 
C © taſtard child lately born of the body of A.M. of —— ſengle l {| 
= woman, at —— in the ſaid pariſh © [and then ſet hl 
forth what was ordered therein further] And whereas the il 7 
id A. F. hath not obſerved nor performed the ſaid order: | | 
= The condition therefore of this recognizance is ſuch, that if the Pap 
= abovebound A. F. ſhall obſerve and perform the ſaid order, or ſhall 18 7h 
** = per/mally appear at the next general ſeſſions of the peace, to be 1 
he = bolden in and for the ſaid county, and ſhail then and there abide 1M 
f = ſuch or der as ſball be then made by the court, concerning the ſaid | 0 
iþ = baſtard child, if any ſuch order ſhall be then made; and if no N 1 | 
the = /uch order ſhall be then made or taken by the ſaid court, if the 1 
on = /aid A. F. do and ſhall perform the order already by us made az i. 
—. © coforeſaid; Then this recagnizance ts be void. | 1 
| of 4 10 
ve | | 
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Bent. 


HERE As on the north-weſt coaſts of Eng. 
land, and GOO in the county of Lancaſter, 
the fea is bounded, and the lands are prevented from be- 
ing overflowed, by large hills, the ſand of which is {6 
looſe, that in dry weather it, is thrown by the winds on 


the adjacent lands, to the damage thereof, and the danger 


of the inhabitants, who are expoſed thereby to the inun- 
dation of the ſea; to prevent which, the land owners are 


at great charges, annually. to plant and maintain a ſort of 


ruſh or ſhrub called flarr or bent; but many avorcerly per- 
ſons pluck up and carry away the ſame, to make matts 
nd bruſhes: Therefore if any perſon without conſent of 
the owner, ſhall cut, pull up, or carry away any ſtarr 
or bent off the ſaid hills on the north-weſt coaſts of Eyg— 
land, on complaint thereof on oath to one juſtice, the 
offender ſhall be ſummoned, and on default of appearing, 
the juſtice ſhall iſſue his warrant to apprehend and bring 
him before him ; and being convicted on oath of one wit- 
neſs, or eil he ſhall forfeit 208. half to the in- 
former and half to the owner of the bent, by diſtreſs; 
and for want of ſufficient diſtreſs, to be ſent to the houſe 
of correction for three months, to be kept to hard labour; 


and for a jecond offence, to be committed to the houſe of 


correction for one year, to be whipt and kept to hard 
labour. 

And if any ſtarr or bent ſhall be found within five miles 
of the ſaid fand hills, the perſons convicted of having the 
ſame in cuſtody ſhall forfeit 20s. in like manner, and for 
Want of ſufficient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 

But this ſhall net reſtrain any perſons from the exerciſe 
ol any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea-coaſts in the county of Cumberland, 15 & 16 G, 
r. 04.79 8: 


Bigamz. 
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Bigamp. 


8 bigamy in our law ſeems for the moſt part to be 

uſed to ſignify the having of two wives ſucceſſively 

one after the other, I ſhall take the liberty to transfer he 

offence which is commonly treated of under this title unto 

the title welpgamp, which fignifies more properly the 
having two or more wives or huſbands at the ſame time. 


Black aff, 


N order to avoid repeating the ſame regulations ſo many 

times over, as the offences hereunder mentioned are 
treated of under their reſpective titles in the different parts 
of this book it is thought propaty to inſert here at large, 
the whole law relating to them altogether, and to reter 
from thence to this title for the knowledge of the ſeveral 
particulars. 

By the 9 G. 2. c. 22. (commonly called the 1/altham 
black act, occaſioned by the devaſtation committed in Ep- 
ping foreſt near Waltham in Eſſex, by perſons in diſguiſe, 
or with their faces blacked) which act is required to be 
read at every ſeſſions and leet; and by the 6 G. 2. c. 37. 
and the 10 C. 2. c. 32. which by ſeveral continuances were 
in force till Scpt. 1. 1757, Ec. and finally by the 31 2. 
c. 42. were made perpetual; and alſo by the 27 G. 2. c. 
15. it is enacted as followeth: 

If any perſon or perſons, being armed with ſwords, 
fire-arms, or other offenſive weapons, and having his or 
their faces blacked, or being otherwiſe diſguiſed, ſhall 
(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloſed with any wall, pale, or other fence, wherein any 
deer have been or ſhall be uſually kept; or (2) in any war- 
ren or place where hares or conies have been or ſhall be 
uſually kept; or (3) in any high ron open heath, com- 
mon, or down ; or (4) ſhall unlawfully and wi fully hunt, 
wound, kill, deſtroy, or ſteal any rand or fallow deer ; or 
(5) e fully rob any warren or place where conies or 
hares are uſually kept; or (6) ſhall unlawfully ſteal or 
take away any ſiſh out of any river or pond : 
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Or if any perſon or perſons (that. is whether armed and 
diſguiſed or not) ſhall (7) unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any read or fallow deer, fed 
or kept in any places in any of the king's foreſts or chaſes, 
which are or ſhall be incloſed with pales, rails, or other 
fences ;z or in any park, paddock, or grounds incloſed, 
where deer have been or ſhall be uſually kept; or (8) 
ſhall unlawfully and maliciouſly break down the head or 
mound of any fiſh pond, whereby tl. e fiſh ſhall be loſt or 
deſtroyed; or (9) ſhall unlawfully and maliciouſly kill, 
maim, or wound any cattle; or (10) cut down or other- 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 
ſhelter or profit; or (11) ſhall ſer fire to any houſe, barn, 
or outhouſe, or to any hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or wood; or (12) ſhall] wilfully and 
maliciouſly ſhoot at any perſon in any dwelling houſe or 
other place; or (13) ſhall] knowingly ſend any letter 
without any name ſubſcribed thr reto, or ſigned with a 
fictitious name, demanding money, veniſon or other valu— 
able thing; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw ; 27 G. 2, 
c. 15] or (14) ſhall forcibly reſcue any perſon being law- 
fully in cuſtody of any officer or other perſon, for any the 
ſaid offences; or (15) ſhall by gift or pronſiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 
Join him or them in any fuch unlawful act; or (16) ſhall 
unlawfully and maliciouſly break down, or cut down the 
bank of any river, or any ſea bank, whereby. any lands 
{all be overflowed or damaged; or (17) ſhal} unlawfully 
and malicioufly cut any hop-binds growing on poles in any 
plantation of hops; or (18) fall wilfully and maliciouſly 
ſet on fire, or cauſe to be ſet on fire, any mine, pit, or 
delph of coal, or cannel coal: 

Every perſon ſo offending, being thereof lawfully con- 
victed (in any county in England) ſhall be adjudged guilty 
of felony, and fſhal} ſuffer death as in caſes of felony, 
without benefit of clergy ; but not to work corruption of 
blood, nor forfeiture of lands or goods. 

Note; I have added the words above (whether armed and 
difguiſed or not) to obviete an error which runs thro? moſt 
of the books, in a very material part of this ſtatute, They 
do ſuppoſe that a perſon muſt be armed and diſguiſed to 
commit any of the offences abovementioned, even the 

ending of 2 threatning letter, or perſuading 3nother to be 
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an accomplice; whereas it ſeemeth ſomewhat clear, that 
to be armed and diſguiſed is only neceſſary to conſtitute 
any of the ſix firſt offences, and that any perſon whatſo- 
ever may be guilty of any of the other following offences, 
whether armed and diſguiſed or not. 
Accordingly, in the caſe of X. v. Baylis and Reynolds, 
T. 9 G. 2. The indictment was, that the defendants at 
Ledford in the county of Hereford, being armed with of- 
fenſive weapons, and having their faces blacked, and be- 
ing diſguiſed, did feloniouſly appear in the high road there, 
againſt the form of the ſtatute. The evidence was, that 
there was a great number of rioters aſſembled with intent 
to cut down ſome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces 
blacked ſo as it could not be known who they were, hav- 
ing on womens gowns, Caps, and ſtraw hats, and each 
an axe in his hand, and they advancing foremoſt were 
taken by the conſtables then aſſembled by the juſtices z * 
and after they were taken and confined, the reſt of the 
rioters did cut down the turnpikes, Lord Hardwicke Ch. J. 
directed the jury thus: The ſeveral facts mentioned in the / 
act are not to be taken as being parts of the ſame offence, 
but are every of them ſcveral offences; and this is a direct 2 
ſeparate crime from the reſt, It is a ſingle crime, and is | [1 
for appearing in the high road with faces blacked, and 1 
being otherwiſe diſguiſed. All the other matters proved 1 
are put as circumſtances, but were properly enough given | 


in evidence, in order to ſhew the nature of the fact. 

Therefore if upon the evidence you believe the priſoners | 
did appear in the high road with their faces blacked, that 
is ſufficient within the act, or that they were otherwiſe 
diſguiſed, you are to find them guilty. The jury imme- | 
diately, without going out of court, found them guilty ; 7 
and they were ordered for execution. Caſes in the time of | 


| 
| 
lord Hardwicke. 291, | 
| 


And for the more eaſy and ſpeedy bringing the offenders f 
to juſtice; if any perſon ſhall be charged with being guilty | 
of any the ſaid offences, before any two juſtices where the 
offence ſhall be committed, by information of one or more | 
credible perſons on oath by them to be ſubſcribed, the ſaid 4 
juſtices ſhall forthwith certify under their hands and ſeals, !! 
and return ſuch information to one of the principal ſecre- T 
taries of ſtate ; who ſhall lay the ſame, as ſoon as conve- i + 
niently may be, before the king in his privy council: Wo 
whereupon the king may make order in ſuch his council, } 


al 1 requiting 


Black af. 


requiring the offender to ſurrender himſelf in forty days, to 
any of the juſtices of the king's bench, or to any juſtice 
of the peace, to the end that he may be forthcoming to 
anſwer the ſaid offence according to due courſe of law; 
which order ſhall: be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhi 
(in {ix days after receipt thereof) be proclaimed by him 
or his officers, between ten-and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted ; and a true copy of ſuch order ſhall be affixed up- 
on ſome publick place in ſuch market towns: And if 
ſuch offender ſhall not ſurrender himſelf purſuant to ſuch 
order, he ſhall from the day appointed for his ſurrender, 
be adjudged convicted and attainted of felony, and ſhal 
ſuffer pains of death, as in caſe of a perſon convicted and 
attainted by verdict and judgment of felony, without be— 
nefit of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them ſuch order in council, 
under the fecal of the ſaid council, may award execution 
accordingly. 

And if any perſon, after the time appointed for furren- 
der ſhall be expired, ſhall conceal, aid, abet, or fuccour 
tuch offender, knowing him to have been ſo charged, and 
to have been required to ſurrender himſelf by ſuch order, 


and ſhall be lawfully convicted thereof; he ſhall be guilty 


of felony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 
magiſtrate, officer, or miniſter of juſtice, from apprehend- 
ing and ſecuring ſuch offender, by the ordinary courle of 
law: And if he be taken and fecured before the time of 
furrender, he ſhall have his trial by due courſe of law. 

And the inhabitants of the hundred ſhall make fatif- 
faction (not exceeding 2001.) for the damages ſuſtained 
by the killing or maiming of cattle; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood ; breaking or cutting down the bank of any ri- 
ver, or any ſea bank, whereby any lands ſhall be over- 
flowed or damaged; cutting hop-binds growing on poles 
in any plantation of hops; ſetting on fire, or caufing to 
ſet on fire, any mine, pit, or delph of coal or cannel 
coal ; the ſame to be rateably taxed and levied, as in caſcs 
of robbery by the ſtatute of 27 El. c. 13. 

But no perſon ſhall be enabled to recover damages, un- 
leſs he ſhall by himſelf or fervant, in two days after the 

damage 
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damage done, give notice of the offence unto ſome of the 
inha bitants of Joe town, village, or hamlet near to the 
place where the fact was committed; and ſha), in four 
days aſter ſuch notice, give in his examination on oath, 
or the examination on oath. of his ſervant who had the 
care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knows 
the ſaid perſons or any of them, then ſuch perſon con- 
feſſing ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe N N to law. 

And if an offender be apprehended and lawfully con- 
victed, in fix months after the offence committed, th 
hundred ſhall not be liable. 

And the action ſhall not be commenccd but within one 
year after the offence committed. 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender abovementioned, and ſhall be 
killed, or wounded fo as to loſe an eye, or the uſe of any 
limb, in apprehending or ſecuring, or endeavouring to 
apprehend or fecure any ſuch offender z on proof thereof 
made at the ſeſſions where the oflence was committed, or 
the party killed or wounded, by the perſe n fo Perkhen⸗ — 
ing or cauſing the oftender to be convicted, or the per- 
ſon to 1 wounded; or the executors or ad! deere of the 
party killed, the juſtices ſhall give a certificate rhercof to 
the perſon wounded, or to the executors or auminiitrators 
of the perſon killed; by 1 they mall be 
reccive of the lheriff 5 col. to be allowed in his accounts; 
which he {ha!l pay in 3 avs from the time the certi- 

ficate fall be ſhewed to him, on pain of forfeiting to the 
party 101, for which, and for the penalty, the party may 
bring his action. 
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I having been found by experience, that wad, or black 
cawke, commonly called black lead, is neceſſary for di- 
ſeful purpoſes, and more particularly in the cating 


% 1 O 
Vers u 


1114 hb) 148 


* 


mountain or rid ge of 
Hills 
4 


| 
| 


— 


9 4 2 — —— * — > 
2 — _ . * — — — — 
- 2 - y — — — — — — — — ——— 
— — — = = — — — == 8 ES. * — 6 — . EOS N 
— — = —— — = — 2 * 0 © — — 
ad _ a — 3 — - — - CY RIEL 
— = = - 2 0 
— 5 — 1 — ” a —_ * — 5 — _— 
— = — — 
PC 2 - Z D 


— — —— 


3 — a 


—— 


laſj phemy. 


Pepraving the 
eſtabliſhed reli- 


gon, 


Black lead. 


hills only in this realm, and great deſtruction baving been 
made thereof of late years by evil diſpoſed perſons ; there. 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by force enter into, any mine or wad hole of 
wad or black cawke, commonly called black lead, or into 
any pit, ſhaft, or vein thereof ; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or 
black lead ; or ſhall aid, hire, or command any perſon to 
commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
priſon, or the houſe of correction not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 
correction, at the times, and places, and in ſuch manner 
as the court ſhall think proper ; or he may be tranſported 
for a term not exceeeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſpor- 
ration before the time, he ſhall be guilty of felony without 
benefit of clergy. 25 C. 2. c. 10. / 1. 

And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforeſaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods. %. 3. 


Blaſphemy and pꝛofaneneſs. 


1. LL blaſphemies againſt God, as denying his being 
or providence; and all contumelious reproaches of 
Jeſus Chriſt; all profane ſcoffing at the holy ſcriptures, or 
expoſing any part of them to contempt or ridicule; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the peo- 
ple with falſe denunciations of judgments; and all open 
lewdneſs groſsly ſcandalous—are puniſhable by fine and 
impriſenment, and alſo ſuch corporal puniſhment as to 
the court ſhall ſeem meet, according to the heinouſneſs of 
the crime, 1 Haw. 6, 7. 
2. Alſo ſeditious words, in derogation of the eſtabliſh- 
ed religion, are indictable, as tending to a breach of the 
peace. 1 Haw. 7. 
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3. No perſon ſhall have any benefit of the toleration Denying the 
act, who ſhall deny in his preaching or writing, the doc- Tz. 
trine of the bleſſed Trinity, as it is ſet forth in the 39 ar- 
ticles. 1 V. ſefſ. 1. c. 18. /. 17. a 

4. If any perſon ſhall in any ſtage play, interlude, ſhew, Repreſenting the 
may-garne, or pageant, jeſtingly or profanely ſpeak or uſe _— in flaze 4 
the holy name of God, or of Chrift Jeſus, or of the Holy 9 
Ghoſt, or of the Trinity; he ſhall foreit 101. half to the 
king, and half to him that ſhall ſue. 3 F. c. 21. 

5. If any perſon having been educated in, or at any Chriſtians de- 
time having made profethon of the chriſtian religion in this 8 
realm, ſhall by writing, printing, teaching, or adviſed 1 
ſpeaking, deny any one of the perſons in the holy Trinity to 
be God] or ſhall aſſert or maintain there are more gods than 
one; or ſhall deny the chriſtian religion to be true, or the 
holy ſcriptures to be of divine authority; and ſhall be con- 
victed thereof, in any of the courts at Mſiminſter, or at 
the aſſizes, on the oaths of two witnefles, he ſhall for the 
firſt offence be incapable to have any office eccleſiaſtical, 
civil, or military, (unleſs he thall renounce ſuch opinion in 
the court where he was convicted within four months after 
ſuch conviction ); and for the ſecond offence he ſhall be 
diſabled to be plantiff, guardain, executor, or adminiſtra- 
tor, to take any gift or legacy, or to bear any office, and 
ſhall be impriſoned for three years. 9 & 10 . c. 32. 

But no perſon ſhall be proſecuted for any words ſpoken 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the profecu- 
tion of ſuch offence be within three months after ſuch in- 
formation. id. 

6. M. 1 G. 2. X. and Curl. An information was cxhi- Cafe of Edmund 
bited by the attorney general, againſt Edmund Curl, for Cuil. 
printing and publiſhing two obſcene books, the one ityled 
The nun in her ſmack ; the other, The art of fligging ; ſetting 
out the ſeveral lewd paſlages, and concluding againſt the 
peace, And of this the defendant was found guilty. It was 
moved in arreſt of judgment, that however the defendant 
may be puniſhable tor this in the ſpiritual court, as an of- 

tence againſt good manners; yet it cannst be a libel, for 
which he is puniſhable in the temporal courts. But after 
long debate and conſideration, the court at laſt gave it as 
their unanimous opinion, that this was an offence proper- 
ly within their juriſdiction ; they ſaid, that religion is a 
part of the common law, and therefore whatever is an of- 
tence againſt that, is evidently an offence againſt the com- 
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laſphemp and mofancneſs, 
mon law. And the defendant was ſet in the pillory. Sir. 
788. 1 Barnardiſt. 29. 

7. E. 2 G. 2. K. and Jol/lon. He was convicted on 
four informations, for his blaſphemous diſcourſ.s on the 
miracles of our Saviour. And attempting to move in ar— 
reſt of judgment, the court declared they would not ſuffer 
it to be debated, whether to write againſt chriſtianity in ge- 
ncral was not an offence puniſhable in the temporal courts 
at common law: They deſired it might be taken notice 
of, that they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men up- 
on particular controverted points. The next term ke was 
brought up, and fined 251, foreach of his four diſcourſes, 
to ſuffer a year's impriſonment, and to enter into a recoy- 
nizance for his good behaviour during his life, himſelf in 
3000 J. and 2000l. by others. Str. 834. 

8. In the year 1656, James Nayler for perſonating our 
Saviour, and ſuſfering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored thro' with a red hot 
iron, and to be whipped, and ſtigmatized in the forchead 

with the letter B. 

9. H. 2 G. 3. K. and Aunect. An information as ex- 
hibited by the attorney general againſt the defendant, for 
writing, printing, and publiſhing a certain malignant, pro- 
fane, and biaſphemous libel, intitled, „ The free inqui- 
r tending to blaſpheme Almighty God, and to ridi- 
cule, traduce, "and diſcredit the holy ſcriptures; and on 
conviction, he was ſentenced by the court, to ſuffer one 
nonth's imptiſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 
words, „For blaſphemy;“ then to be kept in the houſe 
of correction to hard labour for one year, and at the ex- 
piration of the year, to be remanded to Newgate, and to 
find ſecurity for his good behaviour during iife, himſelf 
in 1001. and two ſureties in 501. each; and to be fined 
6s. 8d. 

10. All perſons in or belonging to his majeſty's ſhips, or 
veſſels of war, being guilty of profane oaths, curſings, 


execrations, drunkenneſs, uncleanneſs, or über ſcanda- 
lous actions, in derogation of God's honour, and corrup— 
tion of good manners, ſhall incur ſuch puniſhment as a 
court martial ſha!l think fit to impoſe. 
Art. 2. 

For e curſing and ſwearing, ſee title Swearing. 
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F any book ſhall be taken or otherwiſe loſt out of any | 
parochial library; any juftice may grant his warrant to 
ſearch for it; and if it ſhall be found, it ſhall by order of | 
ſuch juſtice be reſtored to the library. 7 Ann. c 14. I 


fo 10. 


Books popiſh. See Poperp. 
Brandy, See Exciſe. 
Braſs. See Pewter. 
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Bꝛead. 1 

| 

HE ſtatute of the 31 C. 2. c. 29. repeals all the | if 
T former laws relating to the aſſize of bread, and re- 4 
enacts the ſame, with additions and amendments. Which, f 
throughout the whole, is a very regular and judicious act; {| | 

ſo that the author hath nothing more to do than to abridge 0 

the ſame in the order as it ſtands: not being able, in 1 

point of method, to alter it for the better. | | 

1. To the intent that a plain and conſtant rule and me- Power to ſet the | 1 
thod may be duly obſerved, in making and aſſizing of the ze. ' oi 
ſeveral ſorts of bread which ſhall be made for ſale, in any | 


place where an aſſize ſhall be thought proper to ſet; it 
is enacted, that it ſhall be lawful for the court, or for the | 
perſon or perſons herein authoriged to fet the aſſize of 1 
bread, to ſet or aſcertain in any place within their juriſ- | 

| 


diction, the aſſize and weight of all forts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price 
to be paid for the ſame, when and as often as they ſhall © 
think proper. 31 G. 2. c. 29. / 2. , | 
2. And therein reſpect ſhall be had to the price, which In proportion 4: 1200 
the grain, meal, or flour ſhall bear, in the market or to the price of i 
markets in or near to the places for which ſuch affize ſhall | i 
be ſet, id. | 
3. And making reaſonable allowance to the bakers for Allowance te | 
| 


their charges, labour, and profit, as they ſhall deem pro- the bakers, 
per. id. 
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Tables of aſſize. 


Bead. 


4. Where an aſſize ſhall be thought proper to be ſet, no 
perſon ſhall make for ſale, or ſell, or expoſe to or for ſale, 
any ſort of bread, except wheaten and houſhold, (other. 
wiſe brown bread), and ſuch other ſorts of bread as ſhall 
be allowed in the affize : but where it hath been uſual to 
make, or the perſons ſetting the aſſize ſhall allow the 
making of bread, with the meal or flour of rye, barley, 
oats, beans, or peaſe, or of any ſuch different ſorts of 
grain mixed together ; the ſame may be there made and 
fold accordingly: And if any perſons ſhall offend in the 
premiſſes, and be convicted thereof by confeſſion or oath 
of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction ; he ſhall forfeit not ex- 
ceeding 408. nor leſs than 20s. /. 3. 

5. And in every place where an aſſize ſhall be thought 
proper to be ſet; the aſſize and weight of the ſeveral forts 
of bread which ſhall be there made, ſhall be ſet according 
to the following tables ; 
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Price of 721 | | 1 
Weine. Price. 
of wheat 
— The penny loaf, | |Quartern loaf, Half peck. Peck loaf, 
King. Wheaten {Houſhold | j Wheaten Houſhold Wheaten)Houſhols |Wheaten'Houſhold 
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In the firſt column is the price of the buſhel of wheat 
TVincheſter meaſure, from 28. ꝙ d. to 14s. 6d. a buſhel, 
the allowance of the magiſtrates or juſtices to the baker 
for baking being included ; and in the next two columns 
are the weights of the ſeveral loaves : Then in the other 
columns are the prices. So that, for example, if the 
price of wheat is 5s. a buſhel, and the magiſtrates al- 


ijowance 18. 6d. to the baker for baking; then oppoſito 


to 6s. 6d. in the firſt column, will be found the weight 
and prices of the ſeveral loaves. 

And as the weight of the penny loaf is here only ſpe- 
cifed, the weight of larger loaves may eaſily be aſcer- 
tained by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the fixpenny loaf fix times as much, and the eigh- 
teen penny loaf eighteen times as much. 

Note, the wheaten loaves are three fourths of the 
weight of the houſhold loaves; and if the magiſtrates or 
juſtices ſhall think fit to allow of any white loaves of 
the price of one penny or two pence, they are to weigh 
three fourths of the weight of the wheatea loaves of the 
ſame price. 
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"And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves ; 
and where it ſhall be thought proper to allow of half-quar- 
tern loaves, the prices » ſuch loaves (if fold ſingly) are 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ) ſet the aſſize and 
fix the price of the ſeveral Joaves of bread, having reſpect 
to the price which the grain, meal, or flour, of which the 
ſame arc made, ſhall bear in the market; but no prsviſon 
being made how they ſhould know what price the reſpec= 


* 


tive ſorts of meal and hour ſhould be eſteemed to bear, 


proportion to the price of Wheat; they are there! 

' . % F 1 4 . 5 d * - # £4 # 
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ſack of meal or flour is to weigh 2 ct. and 2 Qrs. ! 

and that from every ſack of meal or flour there > ought to 
be produced, on the average, 20 ſuch peck loaves of 
bread ; and, by obferving the ſaid rule, megiſtrates and 
E es may at all times know if the baker hath more or 


lels than the allowance they intend to give him. 


A I, 


Of che aſſize and price of bread made of the ſeveral 


grains here under eee 


This table is divided into three columns. Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted fo as to 
ſerve either for the Miuchiſier buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of wo 
thirds wheat and one third rye); the price of either of 
which buſhels in the market being known, the mogiſtrates 
are to add the intended ee thereto; the amount of 
which being found in column 1. the weight which the 
loaves ought to be will be found under the column No A 
and the price of the reſpective peck loaves (Which are to 
weigh 17 Ib. 6 oz. each) under NV 3. » 

Example : When the price of the buſhel of barley in 
the market, with the allowance to the baker is 48. look 
for that ſum in column 1, and under their reſpective titles 
in the ſame line will be ſound the weights which the ſe- 
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4 veral aſſize barley loaves ſhould be of, and the price of 
the peck barley loaf; and ſo of each of the other ſorts. 
Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 
be fet and fixed from the bean columns: and where bread 


is ordered to be made for ſale, of a coarſe fort of maſlin bg 
r miſccliany grain, conſiſting of one third rye, one third OY 
barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley NEL 
columns, 2 © 
Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeveral grains, except the © © © 
bran or hull thereof only, Soc 
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No. 2. 
Weight of the penny loaf. 
Rye Barley. , Oats. \ Beans. | Maſlin, 
oz. dr. OZ, dr. Oz, dr, oz. dr. 02. dr, 
62 867 831 483 12] 70 © 
„„ a 67 o 56 o 
„ 4 85 121 46 10 
35 1138 917 1447 1440 © 
yr. 47149 181 14 106/41 141 e 
27 1330 0 13 14 32 4131 2 
$5 0137 ol12 $3igz $125 0 
z3 124-146 07 FE 6190. 74 8546 
20 1322 810 7 22 1423 5 
ww 47120 12] 9 10,249 128] 23-8 
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Price cf the peck loaf. 


Rye, Barley.| Oats, {| Beans. | Maflin, 
JJ!’ 41%: 4. . d. 
1 
© 4: O * „„ 4 
„„ 10 12 j@ 4 40. £ 
& 3/0 S323 'rHio ;, 6 
o 7812 zi: 310 $310 7 
» ; i 
&: 8710 3, [EI UTR NS 
' 1 
& 10 10 G11 T7310 F310. 0 
© 13 jo toi ro jo 810 10 
i 0 j© 21349 2 j0- $310-M 
i. 7 34 -0,t4  S$$10-46-1$ © 
I 24 I £ 2 -43j0 10348 1 
TC 
% ̃ ˙—v 
3 3 
I 54 1 4: 2 In, . 
[ 

+ GET, „ 
VVV 
3 2 1}. | 
W 
JJ 19 S-73 4054+ 3 
WW 
r 75 16 

1 
r t 
„% c OO 
b V 
TS 1 2 16 $48 OIxE 2 
J) 0 1-10-1314 
„% . 


24 


232 
— 


Aſiize to be ſet 
in averdupols 
weight, 


Prices of grain 
how to be certi- 
fied in London. 


read, 


6. Every aſſize which ſhall be ſet, in any city, town 
corporate, hundred, diviſion, liberty, rape, or wapen- 
take, ſhall be ſet in averdupois weight, and not tro 
weight; and in the proportions directed by the ſaid ta- 
bles, or as near as may be; and the ſaid tables ſhall ex- 
tend as well to ſuch bread which ſhall be made of the 
four of wheat mixed with the flour of other grain, as 
alſo to bread which ſhall be made with the flour of other 
grain than wheat, which ſhall be publickly allowed in 
any place to be made into bread; and the aſſize of all 
ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. /. 5. 

7. The prices which the ſeveral kinds of grain, meal, 
and flour, allowed to be made into bread, ſhall bona fide 
ſel] for in the markets or places in London, where ſuch 
grain, meal, and flour ſhall be publicly fold during the 
whole market, and not at particular times thereof, or on 
particular contracts only, ſhall from time to time be given 
in and certified on oath, en ſome certain day in every 
week, as the court of mayor and aldermen ſhall appoinr, 
by the meal weighers of the ſaid city or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 
certain day in every week to be appointed by the ſaid 
court, be entered by ſuch meal weighers or other perſons 
to be appointed as aforeſaid, in writing under their hands, 
in ſome book for that purpoſe to be provided by the ſaid 
city, and kept at the town-clerk's office. And the next 
day aſter every ſuch price ſhall be ſo given in and certi- 
fied, the aſſize and weight of all ſorts of bread to be (old 
or expoſed to ſale, and the price to be paid for the ſame, 
ſhall from time to time be ſet by the ſaid court, if then 
ſitting ; if not, then by the mayor of the ſaid city. And 
the aſſize ſo ſet ſhall take place from ſuch time as the ſaid 
court ſhall order, and be in force for the ſaid city of Lon- 
don and the liberties thereof and the weekly bills of mor- 
tality (the city of J/efminfler and liberties thereof, the 
borough of Southwark, and weekly bills of mortality in 
the county of Surrey excepted) until a new or other aſſize 
in London ſhall be ſet. And aſter the ſetting of every 
ſuch aſhze by the ſaid court, or by the mayor when the 

ſaid court ſhall not fit, the affize ſo ſet ſhall, with all 
convenient ſpeed be made publick, in ſuch manner as the 
{aid court ſhall direct. But before any advance or reduc- 
tion ſhall in any week be made by the ſaid court or 
mayor, in the price of bread ; the meal weighers or ſuch 
other perſons as aforeſaid appointed to make return of the 
prices 


Bread, 


prices of grain, mea], and flour, ſhall leave in writing 
at the common hall of the company of bakers, a copy 
of every return ſo made and entered by them as aforeſaid 
ſome time of the ſame day on which they ſhall make the 
ſaid return and entry: to the intent that the ſaid company 
may, in the morning of the next day after every ſuch re- 
turn and entry ſhall be made, and before any aſſize ſhall 
be ſet, have an opportunity to ofter to the ſaid court or 
mayor reſpectively, a'l ſuch objections as they ſhall think 
+ againſt any advance or edu being that day made. 


fs The count of ws and aldermen of every other How in other ei- 


city where there ſhal] 
court ſhall fit; and where there ſhall be no ſuch court, 
or being any ſuch, when the ſame ſhall not fit, the mayor, 
bailiffs, or other chief magiſtrate or magiſtrates of every 
ſuch other reſpective city; and in towns corporate, or 
boroughs, the mayor, bailiffs, aldermen, or other chief 
mag iſtrate or magiſtrates of every ſuch town corporate or 
borough ; or two ) juſtices i in ſuch towns and places where 
there ſhall be no ſuch mayor, bailifis, a! dermen, or chief 
magiſtrates ; ſhall and may from time to time as there 
ſhall be occaſion, cauſe the reſpective prices which the 
ſeveral forts of grain, meal, and flour (lit to make the 
different forts of bread allowed there) ſhall nd fide fell 
for in the reſpective publick markets in or near to ſuch 
place, during the whole market, and not at particular 
times thereof, or on particular contracts only, to be given 
in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch da in every week, as they 
ſhall reſpectively appoint. And the 5 ice which ſhall be 
ſo certified, ſhall be entered by the perſons who ſhall cer- 
tify the ſame, in books 'to be Prove and kept by them 
for that purpoſe. And within two days after every ſuch 
price ſhall be ſo returned, the aſſize _ weight of bread 
for ſuch place, and the price to be paid for the ſame, 
ſhall be ſet by ſuch court or mag! e reſpectively as 
moreſaid. And the affize ſo ſet {hall commence on ſuch 
day in every week, and be in force for ſuch time not ex- 
ceeding ſeven days from the ſetting of ſuch ailize, as ſuch 
court or mapilt rates reſpeQively mall direct. /. 7. 

9. If two juſtices of counties at large, ridings, or di- 
viſions, ſhall at any time think fit to ſet an ailize of 
bread, for any place within the limits of their juriſdic- 
tion; in ſuch caſe, it ſhall be lawful for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (fit 
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to make the ſeveral ſorts of bread that ſhall be made for 
| we in any ſuch place) ſhall bona fide ſell for in the re- 
ective publick corn market or maikets in or near any 
ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 
given and certified on oath to them at their reſpective 
places of abode, on ſuch day in every week as they ſhall 
appoint, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned ſhall be 
entered by the perſons ſo returning the ſame in books to 
be provided by them and kept for that purpoſe. And 
within two days after fuch return, the aſſize may be by 
them ſet for every ſuch place, for any time not exceeding 
14 days from the ſetting thereof. And the aſſize fo ſet 
from time to time, {ll commence: and be in force at 
ſuch time after every ſetting thereof and be made pub- 
lick in ſuch places for which the ſame ſhall be ſo ſet, in 
| ſuch manner as the juſtices who ſet the ſame ſhall direct. 
| * 
Bakers may in- 10. Any maker of bread for ſale in any ſuch other city, 
ſpect the certifi- tn corporate, borough, or place, where the aſſize ſhall 
— at any time be thought proper to be ſet, thall have liberty 
ö | at all ſeaſonable times, in the day-time, the next day after 
; ſuch returns ſhall be made and entered as aforeſaid, to fee tw 
| the ſaid entry, without paying any thing for the ſame; | as 
to the intent every ſuch maker of bread for ſale may have 
| an opportunity on the ſaid next day after ſuch entry made gh 
| 
| 


Sr 5 


= 


as aforeſaid, to offer to any ſuch court, mayor, bailiffe, Di 
| aldermen, or other chief magiſtrate or magiſtrates, or ju— 
ö ſtices as aforeſaid, who ſhall think fit to ſet ſuch aſlize | T. 
g within their reſpective juriſdictions, and before any tuch 
| aſſize ſhall be ſet, ſuch objections as he can reaſon:bly 6 Di 
1 make againft any advance or reduction to be made in ſuch N 
| aſſize ſo to be ſet as aforcſaid. /. . f T1} 
| Bakers to pay no 11. No baker of bread for ſale ſhall be liable to pay | 
| e eee any fee, gratuity, or reward, to any perſon for or by N Di 
means of any aſſize to be ſet, Y 10. 
h Form of the re: 12. The form of the return or certificate ſhall be to the Th 
| — turns to be wade, effect following. f 


| The prices of. grain, meal, and flour, as ſold in the | 

corn markct in — in the of ——— the | Th 

| — 4 0 —. * 
y of Dit 

The beſt wheat at —— by the buſhel. 


| 
| The fecond at — — by ditto. 
| I Tie 
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The third at — — by buſhel. 
The bet wheaten flour at — by the lack, 
Houſhold flour at — by ditto, 

Rye at — — by the buſhel. 
Rye meal or flour at — — by ditto. 
Barley at — — by ditto. 
Barley meal at — — by ditto. 
Oats at — — by ditto. 
Oatmeal at —— — — by — 
White peaſe at — — — by the buſhel. 
White pea flour or meal at by 

Beans at — | by the buſhel. 


Bean meal or flour at — by 
To every of which returns the perſons appointed to 
make the ſame ſhall ſign their names or marks. /. 11. 
13. When an aſſize ſhall be ſet, the ſame ſhall be 
made publick in the form or to the effect following: 


for —— to take place on 
the day of now next 
enſuing, and to be in force for 
the ſaid of . 


And in places where penny, two-penny, ſix- penny, 


twelve-penny, and eighteen-penny loaves, ſhall be made, 
as followeth. : 


318. 1 os. dr. 
The penny loaf wheaten is to weigh 
Ditto houſhold is to weigh ——— K 
The two- penny loaf wheaten is to 
weigh 
Ditto houſhold is to weigh — d 


The ſix- penny loaf wheaten is to 
weigh EI 


Ditto houſhold is to weigh —— | 


The twelve-penny loaf wheaten is | 
to weigh — 


Ditto houſhold is to weigh —— | 


The eighteen-penny loaf wheaten 
is to weigh — — — —ñ— 


Ditto houſhold is to weigh — 


And 


bt bt = q 


To wit, } The aſſize of bread ſet the — day 
of 
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Form of publica- 
tion of the aſſize. 
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And in places where quartern, half-peck, and neck 
loaves be made, then as follows : 


Ib. [oz. | dr. . 
The peck loaf and is to be 
wheaten is ſold for 
to weigh 
Ditto houſ- and is to be 
hold is to ſold for 
weigh 
Es „ 1 


And the half peck and quarter of a peck loaves of 
wheaten and houſhold bread are to weigh, in proportion 
to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh; and to be fold accordingly in proportion. 
And when any bread ſhall be ordered to be made with the 
meal or flour of rye, barley, oats, peaſe or beans, either 
alone, or mixed with the meal or flour of any other grain; 
the aſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch 

ö aſſize, ſhall from time to time direct. /. 12. 

Bread of diffe- 14. In places where any ſix- penny, twelve- penny, and 
ö „ eighteen- penny loaves ſhall be allowed to be made or ſold, 
Allowed at the NO peck, half peck, or quarter of a peck loaves ſhall be 
© ſame time, allowed at the ſame time to be made or fold; to the in- 
tent that one of thoſe ſorts of loaves may not he ſold, de- 
ſignedly or otherwiſe, for the other ſort thereof, to the in- 
jury of unwary people: on pain that every one offending 
in the premiſſes ſhall forfeit not exceeding 40 s. nor leſs 
than 20s. as the magiſtrate or juſtice before whom ſuch 

offender ſhall be convicted ſhall think fit. .. 13. 
Hundreds may - 15. If the juſtices of any county, riding, or diviſion, 
be divided for ſhall in their ſeſſions think fit to aſcertain, that any hun- 
ſetting the aſſize red or other place within ſuch diviſion ought to be eſti- 
mated as of or in any one particular hundred, riding, or 
- diviſion of any ſuch county, riding, or diviſion, in order 
that the aſſize of bread which ſhall be ſet for ſuch parti- 
cular hundred or place may extend to or comprize fuch 
other hundred or place; in ſuch caſe, it ſhall be lawful 
for them ſo to do: but by ſo doing thereof, no juſtice of 
any ſuch county, riding or diviſion ſhall be excluded from 
acting as a juſtice in any hundred, riding, or diviſion of 
any ſuch county, in which any ſuch particular * 
ſtricts, 
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ſtricts, or places ſhall lie, or the aſſize for them ſhall be 
fet. . 14. 

165 = entry ſhall be made from time to time. by the Clerk of the 
clerk of the market, or other perſon appointed to make — to keep 
return as aforeſaid, in a book to be provided and kept by 
him, of every return by him made; and alfo of the rate 
at which the price, aſſize, and weight of bread ſhall be 
ſet within his juriſdiction : which book any inhabitant 
may at all ſeaſonable times in the day inſpect without fee. 


fe 17. 
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17. After the aſſize ſhall be ſet no alteration ſhall be ATize'not ws 
made therein in any ſubſequent week, either to rife or price of corn al- 
fink the ſame, except when the price of wheat or other ters 34. a buſhel, 
grain ſhall be returned as having riſen or fallen 3 d. a 

buſhel fince the laſt return; no proviftion being made by 

the aſſize tables for altering any aſſize, when the varia- 

tion in the price hall not have amounted to, and been 

returned 3 d. a buſhel. /. 16. 

18. If any meal weigher, clerk of the market, or other puniſhment 6s 
perſon appointed to make returns as aforeſaid, ſhall neglect, officers for de- 
omit, or refuſe to do any thing by this act required to be . 
done dy him, or ſhall deſignedly or knowingly make any 
falſe return; or if any conſtable or other peace officer ſhall 
refuſe or neglect to obey any warrant in writing delivered 
to him under the hand and ſeal of any magiſtrate or ju- 
ſtice, or to do any other act requiſite to be done by him 
for carrying this act into execution; he ſhall forfeit not 
excceding 5 l. nor leſs than 20s. /. 17. | 

19. If any buyer or ſeller of or dealer in corn, grain, vo 
meal, or flour, on reaſonable requeſt to him made by the ice of corn. 
meal weighers of the city of London, or by the clerks of g 
the market or other perſons reſpeCtively appointed to make 
returns as aforeſaid, ſhall refuſe to diſcloſe and make 
known to them the true real prices which the ſeveral ſorts 
of grain, meal and flour ſhall be bona fide bought at or ſold 
by or for him, at any corn market, or other place where 
corn, grain, meal, or flour is uſually openly or publickly 
fold ; or ſhall knowingly give in any falſe or untrue price, 
or which hath been made hy any deccitful means ; he ſhall, 
on conviction thereof by confeſſion, or oath of one wit- 
neſs, or affirmation of a quaker, forfeit not more than 101, 
nor leſs than 40s, /. 18. 

20. If any court, magiſtrate, or juſtices, who ſhall Magiſtrates may 
have ordered any return to be made as aforeſaid, ſhall 29 for them. 
within three days after ſuch return ſuſpect, that the ſame 
was not truly and bona fide made; they may ſummon be- 
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fore them any perſon who ſhall have bought or ſold, or 
agreed to buy or ſell any grain, meal or flour within 
their reſpective juriſdictions, or who ſhall be thought to 
be likely to give any information concerning the premiſ- 
ſes; and may examine them upon oath, touching the rates 
and prices, which the ſeveral forts of grain, meal and 
flour, or any of them, were really and bona ff fide bought at 
or ſold for, or agreed fo to be, by him, at any time within 

even days preceding ſuch ſunmons And if any perſon 
ſo ſummoned ſhall neglect or refuſe to appear (proof of 
ſuch ſummons being made upon oath); or if any perſon 
ſo ſummoned all' appear, ane neglect or refuſe to an- 
ſwer ſuch lawful queitions touching the premiſſes as ſhall 
be propoſed to him, without {ome juſt or reaſonable ex- 
cuſe to be allowed by ſuch court, magiſtrate, or juſtices ; 
he ſhall, on conviction by oath of one witneſs, or by con- 
feſſion, forfeit not exceeding 101. nor leſs than 40s, 
And if any perſon to examined, ſhall wilfully forſwear 
himſelf, he ſhall ſuffer as in caſes of perjury,—Provided, 
that the party ſummoned be not obliged to travel above 
ve miles from the place of his abode. . 19. 

21. Whenever any court, magiſtrate, or juſtices as 
aforeſaid, ſhall order any bread to be made with the flour 
or meal of any other grain than wheat, or to be mixed 
with the flour of wheat, or to be made with the flour or 
meal of any other ſorts of grain, cither ſeparate or mixed 
together; all perſons who thall widke any bread for fale, 
in any place where ſuch order ſhall be made, {hall make 
bread with ſuch mixed meal or flour, in ſuch manner, and 
of ſuch weight and goodneſs, and ſhall fell the ſame at 
ſuch prices, as WES court, magiſtrate, or juſtices reſpec- 
tively ſal] direct: pain of forf feiting not more than 
51. nor leis than DG 6-2 20. 


True m.king of 22. The ſeveral or rts of bi ead which ſhall be made for 


ſale, or ſold, or expoſed to or for ſale, ſhall always be 
well made, 4 in their ſeveral and reſpective degrees, ac- 
cording to the goodneſs of the ſeveral ſorts of meal or 
flour whereof the lame ought to be made; and no ailum, 
or preparation or mixture in which Ae ſhall be an in- 
gredient, or any other ingrecient or mixture whatſoever 
(except only the genvine mcal or flour which ought to 
be put therein. and common falt, pure water, eggs, milk, 
yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
put therein by thoſe who have ſet the aſſize, and where 
no aſſize ſhall be ſet, then ſuch Jeaven as any magiſtrate 
or juſtice within his juriſdiction ſhall allow to be ſed iy in 
making 
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making of bread) ſhall be put into, or in anywiſe uſed 
in making dough, or any bread to be fold, or as or for 
leaven to ferment any dough, or on any other account, 
in the trade or myſtery of making bread, under any colour 
or pretence whatſoever; on pain that every perſon (other 
than a ſervant or journeyman) who ſhall knowingly of- 
fend in the premiſſes, and ſhall be convicted (A) thereof 
by confeſſion, or oath of one witneſs, before any ſuch 
magiſtrate or juſtice reſpectively, ſhall forfeit not more 
than 101, nor leſs than 40 s. or ſhall by warrant of ſuch 
magiſtrate or juſtice be apprehended and committed to 
the houſe of correction, or ſome priſon of the county, city, 
town corporate, borough, riding, diviſion, or place, where 
the offence ſhall have been committed, or the offender 
ſhall be apprehended, there to remain and be kept to hard 
labour, for any time not excceding one calendar month, 
nor leſs than ten days from the time of ſuch commitment, 
as ſuch magiſtrate or juſtice ſhall think fit. And if any 
ſervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall 
forfeit not more than 5 |. nor leſs than 20s. or ſhall in like 
manner be committed to the houſe of correction or priſon 
as aforeſaid. And it ſhall be lawful for the magiſtrate or 
Juſtice, before whom ſuch offender ſhall be convicted, out 
of the money forfeited, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 
liſhed in ſome news paper, which ſhall be printed or pub- 
liſhed in or near the county, city, or place, where any 
ſuch offence ſhall have been commited. / 21. 


23. No perſon ſhall knowingly put into any corn, 44 


meal, or flour, which ſhall be ground, dreſſed, bolted, 
or manufactured for ſale, either at the time of grinding, 
dreſſing, bolting, or in anywiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhall knowingly ſell, offer, or ex- 
poſe to ſale any meal or flour of one ſort of grain, as or 
for the meal or flour of any other ſort of grain, or any 
thing as or far or mixed with the meal or flour of any 
grain which ſhall not be the real and genuine meal or 
flour of the grain the ſame ſhall import to be and ought 
to be; on pain of forfeiting, not more than 5 1. nor leſs 
than 40 8. /. 22. 

24. No perſon ſhall knowingly put into any bread which 
ſhall be made for ſale, any mixture of meal or flour of any 
other ſort of grain than of the grain the ſame ſhall import 
to be, and ſhall be allowed to be made of, in purſuance of 
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Bread. 


this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other or 
different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 
this act; or any mixture or thing as, for, or in lieu of 
flour, which ſhall not really be the genuine flour the ſame 
ſhall import to be and ought to be; on pain of forfeiting, 


not more than 5 l. nor leis than 20s. 
25. If any perſon who ſhall make an 


# #% 


y bread for ſale, 


ciency ia weight, Or who ſhall ſend out, or ſell, or expoſe to or for ſale, 
any bread which ſhal]! be deficient in weight, according 
to the aſſize which ſhall be ſet for the ſame ; he ſhall for- 
feit (B) not exceeding 58. nor leſs than 18. for every 
ounce wanting in the weight every ſuch loaf ought to be 
of; and for every loaf which ſhall be found wanting leſs 
than an ounce, ſhall forfeit' not exceeding 25. 6d. nor 
leſs than 6d. as ſuch magiſtrate or juſtice before whom 
ſuch bread ſhall be brought ſhall think fit: ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate,. borough, liberty, or fran- 
chiſe, or the juriſdiction thereof, or within the weekly 
biffs of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having juriſdiction in the premifles, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 
been baked, fold, or expoſed to ſale; and fo as ſuch 
bread which ſhall be complained of for wanting weight, 


in any hundred, riding, diviſion, liberty, rape, wapen- 


take, or place, ſhall be brought before ſome juſtice with- 
in ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice," on the behalf of the 
party complained of, that ſuch deficiency in weight wholly 
aroſe from ſome unavoidable accident in baking, or other» 
wiſe, or was occaſioned by ſome contrivance or confede- 


racy. 


26. 


expoſe, or ſend out to or for ſale, any ſort of bread what- 


fo 24. 


very perſon who ſhall make for ſale, or ſell, or 


ſoever, ſhall cauſe to be fairly marked on every loaf 
made, ſold, carried out, or expoſed to ſale as wheaten 


| bread, a large roman W; and upon every loaf made, 


ſold, carried out, or expoſed to ſale as houſhold or brown 
bread, a large roman H; on pain of forfeiting for every 
loaf not ſo marked, not more than 208. nor leſs than 55. 
(except as to ſuch loaves which ſhall be raſped after the 
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of any perſon who ſhall order the ſame to be raſped for 
his own uſe). /. 25. 

27. No baker or other perſon ſhall aſk or take, for any Penah of fell 
bread which he ſhall ſel] or expoſe to ſale, any greater price wh — 
than ſuch bread ſhall be aſcertained to be ſold at by the aſ- by the allize, 
ſize as aforeſaid ; and no baker, or other perſon who ſhall 
make any bread for ſale, ſhall refuſe or decline to ſell 
any loaf or loafs of any of the ſorts of bread which in 
purſuance of this act ſhall be allowed or ordered to be 
made, to any perſon who ſhall tender ready money in 
payment for the ſame, at the price ſet for the ſame by the 
aſſize, when ſuch perſon ſhall have any Joaf in his poſ- 
ſeſſion to be ſold, more than ſhall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and 
which it ſhall be incumbent on ſuch baker or other per- 
ſon complained of to prove before the magiſtrate or ju- 
ſtice to whom ſuch complaint ſhall be made, if thereunto 
required by the party complaining ; on pain of forfeiting 
for every ſuch offence, not more than 40s. nor leſs than 
10s. / 26. 

(And by the 2 & 3 Ed. 6. c. 15. If any baker ſhall 
conſpire not to fell bread but at certain prices; every ſuch 
perſon ſhall forfeit 101. for the firſt offence; and if not 
paid in fix days, he ſhall be impriſoned twenty days, and 
have only bread and water for his ſuſtenance; for the ſe- 
cond offence 201, or the pillory; and for the third of- 
fence 401. or the pillory, and loſs of an ear, and to be- 
come infamous. And the ſeſſions or leet may hear and 
determine the ſame). 

28. No perſon ſhall ſell or offer to ſale any bread of an B <2 inferior to 
inferior quality to wheaten bread, at a higher price than v - : 
houſhold bread ſhall be ſet at by the affize; on pain of ngber price thau 
forfeiting (being convicted thereof. by confeſſion, or oath houthoid, 
of one witneſs, before one magiſtrate or juſtice) the ſum 
of 208. / 27. © 

29. It ſhall be lawful for any magiſtrate or juſtice, or Heuſes may be 
for any peace officer authorized by warrant of ſuch magi- 2 ſearch 
ſtrate or juſtice, at ſeaſonable times in the day-time, to * 
enter into any houſe, ſhop, ſtall, bakehouſe, warehouſe, or 
outhouſe, of or belonging to any baker or ſeller of bread, 
to ſearch for, view, weigh, and try all or any the bread, 
which ſhall be there found : And if any bread, on any ſuch 
ſearch, ſhall be found to be wanting either in the goodneſs 
of the tuff whereof it ſhall be made, or to be deficient in 
the due baking or working thereof, or ſhall be wanting in 
the due weight, or not truly marked, or ſhall be of any 
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other fort of bread than ſhall be allowed to be made by vir* 


tue of this act; any ſuch magiſtrate, juſtice, or peace of- 


ficer may ſeize the ſame; and ſuch magiſtrate, or juſtice 
may diſpoſe thereof, as he in his diſcretion ſhall think fit, 
for the better carrying of this act into execution. /. 28. 

. 2. | 
30. If information ſhall be given on oath, to any ma- 
giſtrate or juſtice, that there is reaſonable cauſe to ſuſ- 
pect, that any miller who grinds any grain for toll or re- 
ward, or any perſon who doth dreſs, bolt, or in anywiſe 
manufacture any meal or flour for ſale, or any maker of 
bread for ſale, doth mix up with, or put into any meal or 
flour ground or manufactured for ſale, any mixture, in- 
gredient, or thing whatſoever, not the genuine produce 
of the grain ſuch meal or flour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſſeſſion of any ſuch miller, mealman, or baker ſhall be 
in anywiſe adulterated ; it ſhall be lawful for any ſuch 
magiſtrate or juſtice, and alſo for any peace officer authc- 
rized by the warrant of ſuch magiſtrate cr juſtice, at all 
ſeaſonable times in the day-time, to enter into any houle, 
mill, ſhop, bakehouſe, ſtall, bolting houſe, paſtry, ware- 
houſe, or outhouſe, cf .or belonging to any ſuch miller, 
mealman, or baker, and to ſearch and examine whether 
any mixture, ingredient, or thing, not the genuine pro- 
duce of the grain ſuch meal or flour ſhall import or ought 
to be, ſhall have been mixed up with or put into any 
meal or flour in the poſſeſhon of any ſuch miller, meal- 
man or baker, either in the grinding of any grain at the 
mil}, or in the dreſſing, bolting, or manufacturing thereof, 
or whereby the purity of any meal or flourſhall be in any- 
wiſe adulterated : And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place al- 
lowed to be ſearched as aforeſaid ; it ſhall be lawful for 
any magiſtrate, juſtice, or officer, authorized as afore- 
ſaid, to ſeize any meal or flour which ſhall be deemed on 
ſuch ſearch to have been adulterated, and all mixtures 
and ingredients which ſhall be found and deemed to have 
been uſed or intended to be uſed for ſuch adulteration ; 
and ſuch thereof as ſhall be ſeized by ſuch peace officer 
all, with all convenient ſpeed, be carried to ſome ma- 
giſtrate or juſtice: And if any magiſtrate or. juſtice, who 
ſhall make any ſeizure in purſuance of this act, or to 
whom any thing ſcized ſhall be brought, ſhall adjudge 
that any mixture or ingredients, not the genuine pro- 
duce of the grain any ſuch meal or flour which ſhall 
haye 
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have been ſo ſeized ſhall import and ought to be, ſhall 
have been put into any fuch meal or flour, or that the 
purity of any ſuch meal or flour ſo ſeized was adulterated 
by any mixture or ingredient put therein ; in ſuch caſe, 
every ſuch magiſtrate or juſtice is hereby required to diſ- 
pole of the ſame, as he in his diſcretion ſhall think pro- 
per. 31 C. 2+.6, . 29. | 

31. Every miller, mealman, baker, or ſeller of bread Penalty of hav- 
as aforeſaid, in whoſe houſe, mill, ſhop, bakehouſe, ſtall, — 
bolting houſe, paſtry, warehouſe, outhouſe, or poſſeſſion, dients. : 
any mixture or ingredient ſhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 
there with an intent to have adulterated the purity of 
meal, flour, or bread, ſhall on conviction by confetlion, 
or oath of one witneſs before any ſuch magiſtrate or juſ- 
tice, forfeit not exceeding 10 J. nor leſs than 408. un- 
leſs the party charged with ſuch offence ſhall make it ap- 
pear to the ſatisfaction of ſuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodzed 
where the ſame was ſeized, with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof; but that the ſame was there for ſome other law- 
ful purpoſe. And it ſhall be lawful for ſuch magiſtrate 
or juſtice, out of the forfeiture when recovered, to cauſe 
the offender's name, place of abode, and offence, to be 
publiſhed in forge news-paper printed or publiſhed in or 
near the county, city, or place, where ſuch offence ſhall 
have been committed. /. 30. 

32. If any perſon ſhall obſtruct or hinder ſuch ſearch, Penalty of ob- 
or the ſeizure of any bread or ingredients as aforeſaid ; he trucking ſearch, 
ſhall forfeit not exceeding 5 l. nor leſs than 20s. . 31. 

33. No perſon who ſhall follow or be concerned in the Perſon interefed 
buſineſs of a miller, mealman, or baker, ſhall act as a not to ct a0 a 
magiſtrate or juſtice in the execution of this act; on pain 9 
of 501. to him who will inform and ſue for the ſame in 
any court of record at Wefminſter. ſ. 32. 

34. If any perſon who {hall follow the trade of a Journeyman 
baker, ſhall make complaint to any magiſtrate or juſtice, . 
and make appear to him by the oath of any credible wit- 
neſs, that any offence which he hath been charged with, 
and for which he ſhall have paid any penalty by this act, 
ſhall have been occaſioned by the wilful neglect or default 
of any journeyman or other ſervant employed by him; 
ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 
ſuch journeyman or ſervant before himſelf or any magi- 
ſtrate or juſtice of the place where the offender can be 

R 2 found ; 


Manner of con- 
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found; and on his being apprehended and brought before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
order what reaſonable ſum ſhall be paid by ſuch journey- 
man or ſervant to his maſter, by way of recompence for 
the money he ſhall have paid by reaſon of the wilful neg- 
lect or default of ſuch journeyman or ſervant. And if 
he ſhall negle& or refuſe, on conviction, to pay imme- 
diately; ſuch magiſtrate or juſtice ſhall commit him to 
the houſe of correction, or ſome other priſon, of the 
place where he ſhall be apprehended or convicted, to be 
kept to hard labour not exceeding one calendar month, 
unleſs payment*thereof ſhall be made after ſuch commit- 
ment, and before the expiration of the ſaid term of one 
calendar month. /. | | 
ner of 5. It ſhall be lawtul for the mayor of Londen, or any 
victing offenders. alderman thereof, within the ſaid city or liberties; and 
for one juſtice within the ſeveral counties, ridings, divi- 

ſions, cities, towns corporate, boroughs, liberties, or ju- 

riſdictions; to hear and determine, in a ſummary way, 

all offemces againſt this act; and for that purpoſe to ſum- 

mon before him the party accuſed ; and if he ſhall not 

appear, or offer ſome reaſonable excuſe for his default, 

then on oath made of the offence by one witneſs, ſuch 

magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 

ing the offender: And on appearance of the party ac- 

cuſed; or if he ſhall not appear, on notice being given 

to or left for him at his uſual place of abode ; or if he 

cannot be apprehended on a warrant granted againſt him 

as aforeſaid ; ſuch magiſtrate or juſtice ſhall proceed te 

inquire of the offence, and to examine any witneſs or 

witneſſes who ſhall be offered on either fide upon oath 

and ſhall convict or acquit the party accuſed ; And if the 

penalty, on ſuch conviction, ſhall not be paid within 24 

hours after ſuch conviction ; ſuch magiſtrate or juſtice 

ſhall iſſue his warrant directed to any peace officer to make 

diſtreſs; and if any offender ſhall convey away his goods 

out of the juriſdiction of ſuch magiſtrate or juſtice, or 

ſo much thereof that the penalty cannot be levied, then 

ſome magiſtrate or juſtice within whoſe juriſdiction the 

offender ſhall have removed his goods ſhall back the ſaid 

warrant, and thereupon the penalty ſhall be levied by di- 

ſtreſs ; and if within five days the forfeiture ſhall not be 

paid, the diſtreſs ſhall be appraiſed and ſold, rendring the 

overplus after deducting the forfeiture and the coſts and 
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charges of the proſecution, diſtreſs, and fale ; which 
charges ſhall' be aſcertained by the magiſtrate or juſtice 
before whom the offender was convicted, or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; and for want of fuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide ot be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 
payment of the penalty and charges, commit ſuch offen- 
der to the common gaol or houſe of correction of the di- 
viſion or place where the offender ſhall be found, there 
to remain for one calendar month from the time of 
ſuch commitment, unleſs payment ſhall be ſooner made. 


And if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one is likely to-give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 


amined ; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 


to convene ſuch witneſs before him, at ſuch reaſonable . 


time as in ſuch ſummons ſhall be fixed: And if any per- 
ſons ſo ſummoned ſhall neglect or refuſe to appear, and no 
Juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate 
or juſtice ſhalt iſſue his warrant to bring ſuch witneſs be- 
fore him; and if on his appearance, or on being brought 
before ſuch magiſtrate or juſtice, he ſhall refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may commit him to the 
publick priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, 
there to remain not exceeding 14 days, nor leſs than 
three, as ſuch magiſtrate or juſtice ſhall direct. /. 35. 


36. And the conviction ſhall be in the form or to the Form of the 


effect following: 


year of 


E it remembred, that on this 


Do Wit, { 
of in the 


the reign of 
majeſty's juſtices of the peace for the ſaid county of or 
m—— and I ds adjudge him to pay and forfeit for the ſame the 
ſum of - 


: - ap under my hand and ſeal the day and year aforeſaid, 


R 3 37. By 


A. O. is convicted before me one of his 


conviction. 
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. By a general clauſe in this fame act, 7 3 34. Al 
penalties and forfeitures, when recovered, ſhall be paid to 
the inſormer. 

But by the 32 G. 2. c. 18. Such of the penalties by 


the aforeſaid act, as thereby are not particularly difpoſed 


of, ſhail be one moiety thereof, where any offender ſhall 
be convicted by confeſſion, or ch of one witneſs, to him 
who ſhall inform and proſecute; and the other moiety 
thereof, and alſo all penalties and forfeitures incurred on 
the weighing, ing, or ſeizure of any bread by any ma- 
giſtrate or juſtice, ſhall be applied for the better carrying 
the ſaid act into execution, as ſuch magiſtrate or juſtice 
ſhall think fir. /. 2, 

38. No certiorari ſhall be granted, to remove any con- 
viction, or other proceeding had thereupon. 31 C. 2. 
6. 29. J 37. 

39. It any perſon convicted ſhall think himſelf ag- 
grieved, he may appeal to the next ſeſſions, and the exe- 
cution ſhall in ſuch caſe be ſuſpended ; fuch perſon con- 
victed entering into recognizance, at the time of the con- 
viction, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 
tion to proſecute ſuch appeal with effect, and to be forth- 
coming to abide the judgment and determination of the 
Juitices at the faid ſeſſions, who ſhall finally determine the 
matter of the faid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 
ty; and if the conviction ſhall be affirmed, the appellant 
ſhall immediately pay down the ſum adjudged, together 
with fuch coſts as the juſtices in their ſaid ſeſſions ſhall 
award; and in default of payment thereof, any two ſuch 
juſtices, or any one magiſtrate or juſtice having juriſdic- 
tion in the place into ck ſuch appellant ſhall eſcape 
or where he ſhall reſide ſhall commit him to the common 
gao] of the county, city, diviſon, or place, where he 
ſhall be. apprehended, until he ſhall make payment ot 
ſuch penalty and of the coſts and charges which ſhall be 
- adjudged on the conviction, to the informer : But if the 
appeilant ſhall be diſcharged, reaſonable cofts ſhall be 


awarded to him againſt the informer, who would in caſe 


of ſuch conviction have been intitled to a ſhare of the pe- 
nalty; and which coſts ſhall and may be recovered by the 
appellant againſt ſuch informer, in like manner as coſts 
given at the ſeſſions are recoverable. * 3 

Provided, that if the conviction ſhall be within fix 
days before the ſeſſions, the party on entering into ſuch 
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recognizance as aforeſaid, ſhall be at liberty to appeal, ei- 
ther to the then next, or to the next following ſeſſions. 


/ = Every action which ſhall be brought againſt any 
re Fro juſtice, or peace officer, for any thing done 
under this act, ſhall be commenced within fix months, 
and laid in the proper county ; and the act of the 24G. 2. 
4. 44. {hall extend to ſuch magiſtrate or juſtice acting un- 
der this act, And no action mall be commenced againſt 
ſuch peace officer, till ſeven days after notice in writing 
ſhall have been given to or left for him at his uſual place 
of abode by the proſecutor's attorney; which notice ſhall 
contain the name and place of abode of the perſon in- 
tending to bring ſuch aQtion, and alſo of his attorney, 
and likewiſe the cauſe of action; and ſuch peace officer 


may within the ſaid feven days tender ſatisfaction ; end if 


the fame is not accepted, the defendant may plead ſuch 
tender in bar of the action, together with the general 


iſſue or any other plea with leave of the court; and it 


£1} 


the jury ſhall find the amends tendered to have ben fuſi- 
cient, or if the plaintift {hall be ron{uit, or ee e 

r Ju r be given for the defendant upon demurrer, 
or if tne action be brought after the time limited, or not 
within che proper county, the jury ſhall and for the de- 
tendant, ad he ſhall be intitled to his ee but if the 
jury ſhall find, that no ſuch tender was made, or not ſut— 
hcient, or ſhall find againſt the defendant on any plea 
pleaded, they fhall give a vergict for che plaintiit, and 
ſuch damages as they thall think proper, = the plaintitt 
thall thereupon recover his coits againſt ſuch detendant. 
j. 40. 

And other perſons ſued - any thing done on this act, 
may plead the general iſlue; and if they recover ſhatl 
have treble coſts, /. 41. 

41. Provided alw rays, that no perſon ſhall be convicted 
for any of the aforctaid OL CNCES, unleis the profecution be 
commenced within three days after the offence Committed, 
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42. Provided alſo, that nothing herein {hall extend to e of the 


prejudice any right or cuſtom of the city of London; or of ® 


the lord of any leet; or clerk of the market; or the dean 
t Ie/imin/ler, or high ſteward of , 64.448 or his de- 
puty; or of the univerſities. * 43, 44, 45 
Note, the reaſon why the 1 508 ſtatute of the 
24 C. 2. c. 44. is here parti cularly mentioned, ſcems to 
be upon the account of ſuch magittrates or chief officers 
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who are empowered to act in ſetting the aſſize, and other. 
wiſe carrying this act into execution, that are not juſtices 
of the peace; as for inſtance, the court of mayor and al- 
dermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and 
in others, eſpecially the more ancient, not one of them is 
a juſtice of the peace, (the corporation having been eſta- 
bliſhed before there was any juſtices of the peace in the 
kingdom: ) but yet they are enabled to proceed in this and 
in many other inſtances, ſpecially, by act of parliament, 
Which obſervation 1s applicable alſo to the power herein 
given to them, to iſſue precepts, to examine upon oath, 
and the like; which power is implied in the general of- 
fice of a juſtice of the peace, but is not applicable to 
thoſe others, without ſpecial words granting the ſame. 
So alſo it was neceſſary for the act to be particular, with 
regard to the indemnification of conſtables and others act- 
ing under ſuch warrants; as alſo of the meal weighers, 
clerks of the market, and others appointed to make re- 
turns of the prices of grain, flour, and the like, who are 
not under the general protection of the law for their pro- 
ceedings in theſe matters, and therefore require an ex- 
preſs declaration in the act itſelf, of their authority and 
privilege in this reſpect, 

4.2. All that hath been ſaid above, as to the price and 
weight of bread, and the like, proceeds upon the ſuppo- 
ſition of an aſſize being ſet. By the 3G. 3. c. 11. re- 
gulations are made altho' no aſſize is ſet, and further pro- 
viſons are enacted as followeth : | 

No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the tables of the aſſize and price of bread in 
the act of the 31G. 2. and the weight of which varies 
according to the variation in the price of grain, ſhall be 
made for or expoſed to ſale, in any place where loaves 
called prized loaves in the ſaid tables ſhall be allowed to 
be fold at the ſame time; that is to ſay, no aſſize Joaves 
of the price of three pence and prized loayes called half 
quartern loaves, nor aſſize loves of the price of fix pence 
and prized loaves called quartern loaves, nor aſſize loaves 
of the price of twelve pence and prized loaves called half 
peck loaves, nor aſſize Joaves of the price of eighteen 
pence and prized loaves called peck loaves, ſhall at the 
ſame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 
buying aſſize loaves for prized loaves, or prized loaves fcx 
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aſſize loves; on pain that every perſon offending ſhall 
forfeit not exceeding 40s. nor leſs that 10s. %. 1. 

And the juſtices in their general, quarter, or petty 
ſcfions, may from time to time appoint, which of the 
ſorts of aſlize or prized loaves, and what other ſorts of 
bread, and what forts of grain, ſhall be allowed to be 
made and ſold within their juriſdiction or any part there- 
of; their order to beentred in a book, which may be in- 
ſpected by the makers of bread for ſale at all ſeaſonable 
times of the day without fee; and they ſhall cauſe a copy 
thereof to be put up in ſome market or other publick 
town of the place, or elſe to be inſerted in ſome publick 
news- paper circulated there. — Provided, that the 
Juſtices ſhali not at any time allow the making for ſale or 
ſelling any ſorts of aſſize bread made of the flour of wheat, 
other than wheaten and houſhold bread, and loaves of 
white bread of the price of two pence or under. /. 2, 3. 

And every maker of bread for ſale ſhall obſerve the 
ſame proportion as to weight, as where the aſſize is ſet ; 
that is to ſay, eyery white loaf of the price of 2d. or un- 
der. ſhall weight three parts in four of the weight of the 
wheaten loaf of the like price; and every wheaten aſſize 
loat, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold affize 
loaf of the like price; and every houſhold aflize loaf, 
ſhail weigh one third part more than a wheaten aſſize 
loaf of the like price; on pain of forfeiting not exceed- 
ing 408. .. 4. 

And every peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for ſale, of the flour of 
wheat, and called F/heaten Bread, ſhall be ſold in propor- 
tion to each other, as to price; and the like, as to loaves 
of Hnſhild Bread, which ſhall be ſold proportionably to 
each other, and for one fourth leſs than //hbeaten Brad 
of the ſame denomination : on pain of forfeiting for every 
loaf, not excceding 40s. nor leſs than 10s. J. 5. 

And the weight of every ſort of bread made for ſale 
{hall be in averdupois weight as follows: Every peck loaf, 
leventeen pounds fix ounces ; half peck loaf, eight pounds 
eleven ounces; quarter of a peck loaf, four pounds five 
ounces and a half; half quarter of a peck loaf, two pounds 
two ounces and three quarters; on pain of forfeiting for 
every ounce wanting not exceeding 58. nor leſs than 1s. 
and for leſs than an ounce not exceeding 2s. 6d. nor leſs 
than 6d; ſo as the fame in any city, town corporate, or 
Within the bills of mortality, be brought before a Fwy 
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and weighed before him within 24 hours after the ſame 


ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days; — unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unavoidible 
accident, or was occaſioned by ſome contrivance or con- 
federacy. /. 6. 

And no perſon ſhall ſell or offer to ſale any bread cf 
an inferior quality to Wheat bread, at an higher price 
than houſhold bread ; on pain of forfeiting not exceeding 
208. /. 7. 

| EA wheaten loaf ſhall be marked with a large Ro- 
man W; houſhold, with a large Roman H: and if any 
perſon ſhall fell or offer to ſale any ſuch loaf unmarked 
(except as to ſuch loaves which ſhall be raſped by the de- 
fire of the purchaſer for his own uſe) ; he ſhall forfeit for 
every ſuch loaf, not exceeding 40s. nor leſs than 10s, ; 
unleſs it ſhall appear to the ſatisfaction of the juſtice to 
whom complaint ſhall be made, that the not marking 
aroſe from ſome unavoidable accident, or was occaſioned 
by ſome contrivance or confederacy. /. 8. 

And bread made of any other grain than wheat ſhall 
be marked with ſome letter or letters not more than two, 
as the juſtices in their general, quarter, or ſpecial ſeſſions 
ſhall order, which order ſhall be entred in a book, unto 
which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 
ſome market or other public town or place within the 
diviſion, or otherwiſe to be inſerted in ſome publick news- 
paper uſually circulated there: And if the juſtices ſhall 
neglect to make {ſuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtinct capital letters as he 
ſhall think fit. And every perſon who ſhall make or 
have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, ſo as 
the ſame may on view thereof be aſcertained under what 
denomination it was made (except ſuch loaves as ſhall be 


raſped by the deſire of the purchaſer for his own ule) ; 


ſhall forfeit not excceding 40 8. nor leis than 5 s. for every 
loaf not ſo marked. /. . 

And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, ſtall, bakehouſe, warehouſe, outhouſe, or 
other place, of or belonging to any baker or ſeller of 
bread; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found: And if any bread ſhall, oa 
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any ſearch or trial by any juſtice, or on proof made before 
him by the oath of one witneſs, be found to be deficient 
in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſs 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the ſame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought, to be yet therein, or with any 
mixture or ingredient which by the aforeſaid act ought 
not to be put therein, or with any thing in lieus of flour 
which ſhall not be the genuine flour, the ſame ſhall im- 
port to be, or made with any leaven not allowed by the 
ſaid former act; ſuch juſtice or peace officer may ſeize 
the ſame, and diſpoſe thereof to poor perſons as to ſuch 
juſtice ſhall ſeem fit; and the maker or ſeller, whoſe 
bread ſhall be found wanting in the goodneſs of the ſtuff, 
or made with ſuch undue mixture as aforeſaid, or undue 
l proportion, or made with any thing in lieu of flour which 
J ſhall not be the genuine flour the fame ſhall import to be, 
or with any leaven not allowed by the ſaid act, ſhall for- 
feit not exceeding 5 J. nor leſs than 20s. ; unleſs the de- 
ſault ſhall appear to have wholly ariſen from ſome un— 
avoidable accident, or ſome contrivance or confederacy. 
+ 0. 
1 / And if any perſon ſhall ob{tru&t or oppoſe any ſuch n 
ſearch, or ſeizure of ſuch bread; he ſhall forfeit not ex- 
ceeding 40 8. nor leſs than 20s. /. 11, 

And no perſon, who ſhall follow or be concerned in 
the buſineſs of a miller, mealman, or baker, ſhall be ca- 
pable of acting as a juſtice in the execution of this act; 
and if he ſhall preſume ſo to do, he ſhall forfeit 501. to 
3 him who will inform or ſue for the ſame. E 1. 
Provided, that if ſuch baker ſhall make it appear to 
3 any ſuch juſtice, that any offence for which he ſhall have 
1 paid the penalty, was occaſioned by the neglect or default 
$ of his journeyman or ſervant; the faid juſtice ſhall iſſue 
- his warrant for bringing ſuch offender before him or ſome 
other juſtice; and, on conviction, ſuch juſtice ſhall order 
what reaſonable ſum ſhall be paid by the ſaid offender by 
way of recompence; and if he do not immediately pay 
the ſame, the ſaid juſtice ſhall commit him to the houie 
of correction or other priſon of the place where he ſhall 
be apprehended, there to be kept to hard labour for any 
| time not exceeding one calendar month, unleſs payment 

de ſooner made, / 13, 
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in the county aforeſaid, baker, on the 


Bead. 


And one juſtice may hear and determine offences in 
like manner as by the ſaid former at. / 14, 15. 

And no certiorari ſhall be granted, to remove any con- 
yiction or other proceedings had thereupon. .. 1). 

With like liberty of appeal as by the ſaid former act. 


FL. 18, 19. 


And perſons convicted on this act, ſhall not be preſe- 
cuted for the ſame offence under. any other law, /: 
23. 

al all penalties and forteitures on this act ſhall go, 
half to the informer, and half as the juſtice ſhall order 
for carrying this act into execution. /. 24. 

Finally, it is provided, that nothing herein ſhall extend 
zo the univerſities. /. 25. 


A. Information of an undue mixture uſed in ma- 
king of bread; on the 31 G. 2. c. 29. J. 21. 


Weſtmorland, E it remembred, that this —— day if 
m the year of the reign 
of = at ——— in the ſaid county, A. I. yeoman, in his 
proper perſon, exhibiteth to me J. P. eſquire, one of his ma- 
Jefty's juſtices of the peace for the ſaid county, a complaint and 
information, and thereby informeth me, that A. O. late of —— 
A — 
Here ſpecify the time of the offence, that the proſecution 
may appear to be commenced within three days after the 
offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bread 
to be ſold, a preparation or mixture in which allum was an in- 
gredient, contrary to the form of the ſtatute in fuch caſe made 
end provided ; whereby the ſaid A. O. hath forfeited a ſum 
of money, not exceeding 10 l. nor leſs than 40 5s. and thereupon 
the ſaid A. I. prayeth the judgment of me the faid juſtice in 
that behalf, and that he the ſaid A. I. may have one moiety 
of the ſaid forfeiture, according to the form of the flatute in 
fuch caſe made; and that the ſaid A. O. may be ſummoned 
# anſwer the premiſſes before me the ſaid juſiice. 
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Bead. 
Summons thereupon. 
Weſtmorland. } To the conſtable of 


HEREAS a complaint and information hath been 
W exhibited before me J. P. eſquire, one of his majeſty's 
juſtices of the peace for the ſaid county, by A. I. yeoman, that 
A. O. late of in the county aforeſaid, baker, on the 
—— day of in the year of the reign of —— did 
put into and uſe, in the making of bread to be ſold, a prepara- 
tion or mixture in which allum was an ingredient, contrary ts 
the form of the flatute in ſuch caſe made and provided: 1 
are therefore to require you forthwith to ſummon the ſaid A. O. 
4% appear before me at on the day of —— at the 
hour of in the forenoon of the ſame day, then and there to 
anſwer to the ſaid information: And be you then there, to cer- 
tify what you ſhall have done in the premiſes. Herein fail 
you not. Given under my hand and ſeal, the day of 
the year aforeſaid. 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default ; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) ta apprehend the offender, and 
bring him before the ſaid juſiice, to anſwer the ſaid infor- 
mation. 

On the party's appearance ; or if he do nat appear, then 
on proof of the ſummons being given to him or left at his 
uſual place of abode ; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 
determine the offence. 


The form of the conviction, by the words of the 
ſtatute, ſhall be as follows. 


Weſtmorland, JD E it remembred, that on this — day 

to wit. of ——— 7n the year of the reign 
of —— A. O. is convicted before me J. P. eſquire, one of 
bis majefly's juſtices of the peace for the ſaid county, for put- 
ting into and uſing in the making of bread to be fold, a pre- 
paration or mixture in which allum was an ingredient : And 
1 do adjudge him to pay and forfeit for the ſame, the ſum of 
froe pounds. Given under my hand and ſeal the day and year 


aforeſaid. 


Warrant 
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Warrant of diſtreſs, on non- payment of the penalty 
within 24 hours after his conviction. 


Weſtmorland 3 To the conſtable Of wocons, 


722 as A. O. late of in the county aforeſaid, 
baker, was on the — day 0 duly convicted, 
before me J. P. eſquire, one of his majeſty's juſtices of the peace 
for the ſaid county, by the oath of A. W. a credible witneſs, 
for that he the ſaid A. O. on the day of —— did 
Hut into and uſe, in the making of bread to be ſeld, a prepa- 
ration or mixture in which allum was an ingredient, again? 
the form of the flatute in ſuch cafe made and provided; by rea- 
fon whererf, I did adjudge and have adjudged him to pay 
and forfeit for the ſaid offente the ſum of 5 l. to be diſtributed 
as is berein after mentioned: And whereas it appears to me, 
that the ſaid ſum, or any part thereof, is not yet paid: I as 
therefore hereby authorize and require you forthwith to make 
diflreſs of the goods and chattels of him the ſaid A. O. and 
if within the ſpace of five days next after ſuch diſtreſs by you 
taken, the ſaid ſum of 5 l. ſhall not be paid, that then you 
do cauſe the ſaid goods by you ſeized to be appraiſed and ſell; 


rendring #he overplus to bim the ſaid A. O. after deducting 


the ſaid ſum of 5 l. and alſo the caſis and charges of the proje- 
cution for the ſaid offence, and of the ſaid diſtreſs and ſali; 
which cofts and charges I ds hereby aſcertain at the ſum of 305. 
And out of the ſaid ſum of 5 l. fo forfeited as aforeſaid, you 
are to pay one moiety to A. I. yeoman, who informed me of the 
ſaid offence, and proſecuted to convittion him the ſaid A. O. 
before me for the ſame; and the other moiety you are to apply 
for the better carrying the act of parliament for the due making 
of bread and for the other purpzſes therein mentioned ints exe- 
cution, according as I ſhall hereafter give you directions: And 
if ſufficient diftreſs cannot be had or found whereupon to lev 
the ſaid ſum of 51. as aforeſaid, you are hereby required to 
certify the ſame to me together with the return of this precept. 
Herein fail you not. Given under my hand and ſeal, the 
— day of in the year of the reign of —, 
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Return of the want of diſtreſs, indorſed upon the 
warrant. 


Weſtmorland. IJ A. C. conflable of in the ſaid county, 

do hereby certify J. P. efquire, one of his 
majefty's juſtices of the peace for the ſaid county, that by vir- 
tue of this warrant, I have made diligent ſearch for the goods 
and chattels of the within mentioned A. O. and that I can find 
no ſufficient goods and chattels of hum the ſaid A. O. whereon 


to levy the within mentioned ſum of 5l. MWitneſt my hand, 
the day , in the year 


A. C. 


Sworn before me the ſaid juſtice, 
the day and year aforeſaid : 


J. P. 


Commitment for want of diſtreſs. 


To the conſtable of — in the ſaid 
Weſtmorland. 3 county, and to the keeper of the com- 
mon gaol at in the ſaid county. 


LOraſnuch as A. O. late of in the county aforeſaid, 
4 baker, was on the day of —— duly convicted before 
me J. P. eſquire, one of his majeſty's juſtices of the peace for 
the ſaid county, by the cath of A. W. a credible witneſs, for 
that he the ſaid A. O. on the —— day e did put into 
and uſe in the making of bread to be ſold, a preparation or mix- 
ture in which allum was an ingredient, againſt the form 
of the ſhatute in that caſe made and provided; by reaſon where- 
of 1 aid adjudge him to pay and farfeit for the ſaid offence 
the ſum of 51. And whereas on the day of in 
the year aforeſaid,” I did iſſue my warrant to the conſtable of 
—— to levy the ſaid ſum of 51. by diftreſs of the goods and 
chattels of him the ſaid A. O. And whereas it appears to 
me, as well upon the oath of the ſaid conflable of —— as other- 
wiſe, that he the ſaid conſtable of — hath uſed his beſt en- 
deaviurs to levy the ſaid ſum on the goods and chattels of the 
ſaid A. O. as aforeſaid, but that no ſufficient diſtreſs can 
be found whereon to levy the ſame : Therefore I do hereby com- 
mand you the faid conſtable of him the ſaid A. O. to 
apprehend and ſafely convey to the ſaid common gaol, and 
him to deliver to the keeper thereef aforeſaid, together with 


this precept : And J ds hereby command ven the aid keeper of 


the 
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the gaol aforejaid, to receive into your cuſtody in the ſaid 
gaol him the ſaid A. O. and him there ſafely to keey for 
the ſpace of one calendar month from the time of this commit. 
ment; unleſs the ſaid ſum of 5 J. aud alſo the coſis and 
charges of the proſecution which I have aſcertained at the ſun; 
bf —— ſhall be ſooner paid. Given under my hand and ſeal, 
the — day of —— in the year aforeſaid. 


B. The like proceſs as above may be for bread 
deficient in weight ; beginning the informa- 
tion, which is the groundwork of the whole, 
thus: | 


HAT A. O. late .of in the county afereſaid, 

baker, on the day of in the year 0 
the reign of —— did expoſe to ſale one loaf” of houſhold bread 
importing to be a two penny loaf, deficient in weight one 
ounce, according to the aſſixe then and there ſet for the ſaid 
bread : 


And ſo in other like caſes, 
Breaking gaol. See Pꝛiſon bzeaking. 


Breaking open doqrs. See Arteſt. 
Brewers. See Exciſe. 


Bꝛibery. 


RIBERY in a ſtrict ſenſe is taken for a great miſ- 
prion of one in a judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, or doing his 
office, or by colour of his office, but of the king only; 
and is ES at the common law by fine and impri- 
ſonment. 1 Haw. c. 67. 
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1. TD Y the 17 Ed. 4. c. 4. Every perſon, uſing the Tre making of 
5 occupation of making of tile called Plain tile de. 
(otherwiſe called Thak tile), roof tile or cres tile, cor- 
ner tile, and gutter tile, ſhall make it good, ſeaſonable, 
and ſufficient, and well whited and anealed. | 
And the earth, whereof any ſuch tiles ſhall be made, 
hall be digged and caſt up before Nov. 1. next before i 
they ſhal! be made; and ſtirred and turned before Feb. 1. 
next following; and not wrought before Mar. 1. next af- 1 
ter: and the fame earth, before it be put to making of | 
tile, ſhall be truly wrought and tried from ſtones. = 
And the veins called malin or marle, and chalk, lying | 
commonly in the ground near to the land convenient to | 
make tile, after the digging of the ſaid earth whereof | 


„rr 


any ſuch tile ſhall be made, ſhall be well ſevered from * lf 


the earth of which the tile ſhall be made. [ 

And every ſuch plain tile ſo to be made ſhall be 10; | 
inches long, 6] inches broad, and half an inch and half a | 
quarter thick : — Roof tile or cres tile, 13 inches long, i 
ha!f an inch and half a quarter thick, with conve- 1 4 
nient deepneſs: — Gutter tile and cover tile 10: inches 1 
long, with convenient thickneſs, breadth, and deepneſs. 

And if any perſon ſhall ſet to ſale any ſuch tile other- 
wiſe made; he ſhall forfeit to the buyer double value of 
the tile, and make fine and ranſom at the king's will. — 
To be recovered by action of debt, with colts. — And 
alſo the juſtices of the peace and every of them may hear 1 
and determine offences againſt this act; who ſhall aſſeſs f 
upon the offender no leſs fine than for every 1000 plain q 
tiles 5 8. for every 100 roof tile 6s. 8d. and for every 
100 corner or gutter tile 28. 

And the faid juſtices ſhall have power to call before 
them or any of them perſons having experience or know- 
ledge in making tile, to ſearch and examine the dig- 
ging, caſting, turning, parting, making, whiting, and 
anealing aforeſaid ; and no perſon ſhall put any ſuch tile 
to ſale before it be ſearched, on pain of forfeiture. And 
if the ſearchers ſhall find any perſons offending againſt - 
this act, they ſhall preſent the defaulters at the next feſ- 
tions, which ſhall be equal to a preſentment cf 12 men. 
And the ſearcher ſhall have of the tile maker for his la- 
bout for every 1000 plain tile ſearched 1 d. for every 100 

Vor. I. 8 roof 


x 7 e 80 = 4 * 
© Tis def "i OT. 8 ; * js, = 


U 

; 
L 

$ 
4 ö 
1 
ET 
q ; 
N t 
, 4 
1 
it 
1 
= | 
| | 
" 

} 

' 

| | 
| | 
j 

| i 
J 
1 
nn 
[| 
FE 
s 
, 
1 
; 
| 

| 
N 


258 Bricks and Tiles. 


roof tile an halfpenny, and for every 100 corner and 
gutter tile a farthing. — Searcher neglecting his duty 
ſhall forfeit 10s; and the juſtices may hear and deter- 
mine the defaults of the ſearchers, in like manner as of 
the tile makers, 

True waking of 2. All earth or clay which ſhall be dug for making 

bricks, bricks for ſale, ſhall be dug and turned at leaſt once be- 
tween Nov. 1. and Feb. 1. and ſhall not be made into bricks 
till after Mar. 1, next following; and no bricks ſhall'be 
made for ſale but between Mar. 1. and Sep. 29 on pain 
of forfeiting 20s, for every thouſand, 12 G. c. 35. /, 
13 

But in London and within 15 miles thereof, any per- 
ſon may dig or cauſe to be dug, at any time in the year, 
brick earth for the making of bricks ; provided ſuch earth 
be turned once before it be made into bricks. 10G. 3. 
t. 4%. /. 3. | i 

Vndue mixtures. 3. By the 12 G. c. 35. No ſoil called Spaniſb ſhall be 
mixed with any brick earth or clay for making bricks for 
ſale; nor any aſhes or cinders commonly called breeze 
ſhall be uſed in burning any bricks for ſale. , 1. 

But by the 3 G. 2. c. 22. and 10G. 3. c. 49. Any 
perſon may make and burn in clamps for ſale bricks 
made of real brick earth, wherein may be mixed any 
quantity of ſea coal aſhes, ſifted or ſcreened thro' a 
ſieve or ſcreen not exceeding a quarter of an inch 
between the maſhes, and not exceeding the rate of 20 
loads to the making of 100,000 bricks, each load not ex- 
ceeding 36 buſhels: Alſo it ſhall be lawful to uſe cin- 
ders commonly called breeze, mixed with coal, or by them- 
ſelves alone, in burning of bricks in clamps. 3G. 2. c. 
+ 3 3-19 &. 2. £49 [46 $» 

And by the 2G. 2. c. 15. In London and within 15 
miles thereof, when any earth ſhall be dug for making 
of bricks for ſale, the owner thereof ſhall uncallow and 
take off all the ſoil, mould, or other compoſt, lying 
upon the ſaid earth, until they come to the real brick 
earth; and none of the ſaid compoſt, mould, or foil, nor 
any mud or dirt of any kind, ſhall be mixed with the 
real brick earth, under any pretence whatſoever ; on pain 
of 20s. for every 1000 bricks made contrary hereunto, 


8 
Fach ſort to be 4. All bricks for ſale ſhall be burnt either in kilns, or 
8 in diſtin clamps by themſelves; that is to ſay, the 
and dictuck. place bricks in kilns or in clamps by themſelves, and the 
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ſtock bricks in kilns or in clamps by themſelves; on pain 
of 20s. for every thouſand. 12 C. c. 38. /. 1, 2. 
Provided, that ſtock bricks and place bricks may be 

burned in one and the fame clamp, ſo as the ſtock bricks 
be therein ſet in one diſtinct parcel, and not diſperſed, 
intermixed, or ſurrounded with place bricks. 3 C. 2. c. 
22. f. 4. {] 
5. All bricks called place bricks, ſhall when burned pimenſions. 

be not leſs than 9 inches long, 2! inches thick, and 4: 

inches wide; and all ſtock bricks ſhall when burned be of 

the ſame dimenſions as to length, and breadth as the place 

bricks, and one eigth part of an inch thicker ; and all pan- 

tiles ſhall when burned be not leſs than 135 inches long, 

and 9: inches wide, and half an inch thick; on pain of 

208. for every thouſand bricks, and 10s. for every thou- 

ſand pan-tiles. 12 G. c. 35. , 1, 2. [Note, the reaſon 

why no proviſion was made concerning pan-tiles, amongſt 

the other ſorts of tiles, by the abovementioned act of the 

17 Ed. 4. is, becauſe pan-tiles are a modern invention 
long after the date of that aCt. ] 


In London and within 15 miles thereof, it is ſufficient, 


7 if the bricks when burned be 8 inches long, 4 inches 

broad, and 2; inches thick. 10G. 3. c. 49. /. 6. 

7 And no penalty in reſpect of the dimenlions of bricks 

a ſhall be recovered, unleſs the information be laid within 

h one month after ſale or delivery of the bricks. 10G. 3. 

0 6. 49. /. 10. 

j 6. The juſtices, at Chriſtmaſs ſeſſions yearly, ſhall Searchers- 

1- appoint 2 ſearchers, to examine as well the earth, clay, 

a- and materials of which bricks are intended to be made for 

2 ſale, as alſo the bricks and pan- tiles both before and af- 
ter they ſha!l be burnt; for which they be paid by the 

15 brickmaker and pan-tile maker, for every 1000 bricks 

ng ſearched one halfpenny, and for every 1000 pan: tiles 

nd ſearched one penny. 12 G. c. 35. / 5, 6. 

ng In London and within 15 miles thereof, the juſtices 

ick of the city or of the ſeyeral counties reſpectively ſhall [i 

nor at their general or quarter ſeſſions appoint ſearchers, 114200 

the who may enter in the day time into any place where clay |. oi 

Jain or earth ſhall be dug or digging for bricks or pan-tiles, {| 4 

to, or where they ſhall be made or making for ſale, or ex- vt . 
poſed to ſale; and every perſon who ſhall make or burn, | ; | 

, or or cauſe to be made or burned, or be concerned or inte- we 

the reſted (as maſter brickmaker) in making or burning any {|| 1 

the bricks or pan- tiles for ſale contrary to the directions above- i 

kock 


mentioned, or in ſelling the ſame, ſhall forfeit 20s. for 11136 
S 2 every 
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every 1c bricks, and 10s. for every 1000 pan-tiles, 


ö. no 
Combinations to 7. All combinations, within the ſpace of 15 miles from : qua 
_— the TLonden, for inhancnig the price of bricks or tiles, ſha! be N oth! 
wy” void; and every brickmaker or tilemaker, oſfending therein | We} 
ſhall forfeit 201. and every clerk, agent or ſervant 101. ; N 
12 &. c 355 8. | ; 3 G 
Penalties, 8. All penalties and forfeitures by the ſaid acts ſhall be ; have 
recovered before one juſtice, on proof by confeſſion or oath 
of one witneſs; which juſtice ſhall levy the ſame by diſ- 
treſs; to be diſtributed half to the informer, and half to 880 
the poor of the pariſh where the offender dwells: and if 
ſafficient diſtreſs ſhall not be found, or ſuch penalties and 
forfeitures ſhall not be forthwith paid, the ſaid juſtice 
ſhall commit the offender to the common gaol or houſe 
of correction for the place where the matter ſhall ariſe, N 
for any time not exceeding two calendar months, unleſs 
ſuch penalties and forfeitures, and all reaſonabie charges, veyo 
ſhall be ſooner paid. 10 E. 3. c. 49. J 8. pariſ 
ways 
The conviction to be in this form, or to the like effed: 
E it remembred, That on the day of in 1 
the year f our lord A. B. is convicted before [1 
me C. D. one of his majeſty's juſtices of the peace for the —— 7 
of (ſpecifying the oftence, and time and place I 
when. and where the ſame was committed, as the caſe 
ſhall be). Given under my hand and ſeal, the day and year V. 
aforeſaid. 1. . 7 
| But no penalty ſhall be recovered, unleſs ſued for within [1 
| one year after the offence committed, 2 G. 2. c. 15. VI 
| J. 2. : 2 IX 
Appeal, 9. Perſons aggrieved may, within four calendar months 
'x after the cauſe of complaint ſhall have ariſen, appeal to A. 
[| the general quarrter ſeſſions, giving 21 days notice at the 
leaſt, in writing, to the perſon or perſons whoſe ads are 
'F complained againſt; and within eight days after ſuch no- 
t tice entring into recognizance before a juſtice with two 
4 ſureties, conditioned to try ſuch appeal at, and abide the 1. 
| order of, and pay ſuch coſts as ſha!) be awarded by the freema 
l court. And the juſtices at ſuch ſeſſions, on proof of ſuch | as of ui 
4 ; notice and recognizance, ſhall hear and determine the ap- Bi 4 
F peal in a ſummary way, and award ſuch coſts to the party 3 
| | appealing or appealed againſt, as they ſha!l think reaſon- | 2 It. 
F able; And their determination. ſhall be concluſive ; and | hr ; 
[1 no 3 
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no order or other proceedings in the premiſſes ſhall be | 
auaſhed for want of form, or removed by certiorari or | 
other proceſs into any of his majeſty's courts of record at | 
Wefiminfler. 10 G. 3. C. 49. f. 11. I 
Note, theſe ſeveral acts of 12 C. c. 35. 2 C. 2. c. 15. 

| 


3 C. 2. c. 22. and 10G. 3. c. 49. are but temporary, and 
have their continuance to Sept. 29, 1773, Ec. 
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N OTE; This title treateth only of county bridges: if 
Thoſe which are under the cognizance of the ſur- 4 
veyor of the highways, as being repaired by the ſeveral | 
pariſhes or diſtricts, are treated of under the title Yinhs 
ways, 


I. Who ſhall repair. || 
II. Power of the leet to inquire thereof. | 1 
II. Power of the juſtices in ſeſſions, | 


IV. Concerning the 300 foot at the end of bridges. l 
: 5 | | 
. V. Indiftment of bridges. 
VI. Charges of repairing. 
| VII. Surveyors of the work. \ 
Te 1 
L VIII. Manner of repairing. | 
IX. Purchaſing lands adjoining. q 
18 : a 1 
'£ A. Contracting for a term of years. 10 
* | 
F I. bo ſhall repair. [ 
O- 1 
vo 1 
be 1. By the great charter, g H. 3. c. 15. No term nor 
l freeman ſha!l be diſtrained to make bridges nor bars, but ſuch 
3 as of old time and of right have been accuſtomed. | 
1 2. And none can be compelled to make new bridges, 1 
P where never any were before, but by act of parliament, Tre 
rty 7 we 
n- 2 Inſt. 701. 108 
6b 3. By the common law, ſome perſons (ſpiritual or tem- 1 
no poral, corporate or not corporate) are bound to repair 


83 bridges. 
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bridges by reaſon of the fenure of their lands or tenements ; 
and ſome by reaſon of preſcription only : 

By tenure, by reaſon that they and thoſe whoſe eſtate 
they have in the lands or tenements, are bound in reſpect 
thereof to repair the ſame. 2 Inf. 700. 

By reaſon of preſcription only ; but herein there is a di- 
verſity between bodies politick or corporate, ſpiritual or 
temporal, and natural perſons: for the bodies politick or 
corporate, ſpiritual or temporal, may be bound by uſage 
and preſcription only, becauſe they are local and have a 
ſucceſſion perpetual; but a natural perſon cannot be bound 
by act of his anceſtor, without a lien, or binding, and 
aſſets. 2 Int. 700. 

And if a man make a bridge for the common good of 
all the ſubjects, he is not bound to repair it; for no par- 
ticular man is bound to reparation of bridges by the com- 
mon law, but by tenure or preſcription. 2 Inſt. 701. 

4. And if none are bounden by tenure or preſcription 
at common law, then the whole county or franchiſe ſhall 
repair it. 2 Iuſt. 701. 

Concerning which, it is enacted by the 22 H. 8. c. 5. 
as follows : Whereas in many places, it cannot be known and 
proved, what hundred, town, pariſh, perſon, or body politic 
ought to repair bridges broken in the highways; in every ſuch 
caſe, the ſaid bridges, if they be witheut a city or town corpe- 
rate, ſhall be made by the inhabitants of the county ; if within 
a city or town corporate, then by the inhabitants of ſuch city or 
town corporate ; if part be in one ſhire, city or town corporate, 
and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhire, cities, 
or totuns corporate, ſhall repair ſuch part as lies within their 


limits. 1. 3. 


Bridges broken in the highways) This extendeth only to 
common bridges in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 
caſe is not by indictments, but by action. 2 1. 701. 


Within a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the repairs of a county 
bridge. 1 Haw. 225. 

5. A tenant at will of an houſe, which adjoins to a 
common bridge, 1s bound to repair the houſe, to that the 
publick be not prejudiced by the want of repair, although 
he be not bound to repair as to his landlord, L. Raym. 
856, 
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6. The freehold of bridges is in him that hath the free- 
hold of the ſoil ; but the free paſſage is for all the king's 
liege people. 2 [nft. 705. 


II. Power of the leet io inquire thereof. 


Decays of bridges are preſentable in the leet, or torn, 
2 Infl. 701. 


III. Power of the juſtices in ſeſſions, 
The juſtices, or four of them at the leaſt (1 Q.) ſhall have 


power to inquire, hear and determine in the general ſeſſians, 
of all manner of annoyances of bridges broken in the highways, 
to the damage of the king's liege people, and to make ſuch pro- 
ceſs and pains upon every preſeniment, againſt ſuch as ought to 
be charged to make or amend them, as the king's bench uſually 
doth, or as it ſhall ſcem by their diſcretions to be neceſſary and 


convenient, for the ſpeedy amendment of ſuch bridges. 22 H, 
.. 


Four of them at the leaſt] If the bridge be within a fran- 
chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire : but if the 
franchiſe be a county of itſelf, and hath not four juſtices 
(1 2.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law. 2 In. 702. 


And to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are 
in another ſhire; or where the bridge is within à city ar 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſajd city; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 
termine ſuch annoyances, being within the limits of their 
commiſſion : and if the annoyance be preſented then to 
make proceſs into every ſhire of the realm, againſt ſuch 
as ought to repair the fame, and to do further in every 
behalf as they might do, if the perſons or lands chargeable 
were in the ſame ſhire, city, or town corporate where the 


annoyance is. 22 H. 8. c. 5. |. 5, 


As the king's bench uſually asth] The preſentment at com- 
mon law, might be before the king's bench, or at the al- 
hizes. 2 Inft. 701. 
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IV. Concerning the zoo foot at the ends of Bridges. 


Such part and portion of the big! ways, as well within 
franchiſes as without, as lie next adioining to any ends of 
any bridges, d diſtant Gow any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, * and 2mended as of- 
ten as need ſhall require; and the juſtices, or four of 
them (1 ©.) ſhall have power to inquire, hear and de- 
termine, in the general ſeſſions, all manner of annoyances 
of and in ſuch highways, fo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thing 
concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do ior the 
making, repairing, and amending of bridges. 22 H. 8. 


8 


V. Indikiment of bridges. 


1. No money ſball be apflied to the repair of bridges, until 
preſentment be made by the grand jury at the afſizes er ſeſions, 
of ther mnſufficiency, inconveniences, or want of reparation, 
e. . . 13. 

2. An indictment for nct repairing a bridge, ought to 
ſhew what ſort of a bridge it is, woether for earts and car- 
riages, or for horſes, or for footmen only, L. Raym. 
1175. 

3. If a man be indicted for that by reaſon of the tenute 
of certain lands he is bound to repair a bridge, it muſt be 
alledged where thoſe lands lie. 2 H. H. 181. 

4. Any particular inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de— 
ſendant to an indictment for not repairing it, and be liable 
to pay the whole fine aſſeſſed by the court, for the default 
of repairs, and ſhall be put to his remedy at law for a 
contribution from thoſe, who are bound to bear a propor- 
tionable ſhare in the charge; for the neceſſity of the caſe 
requires the greateſt expedition in caſes of this nature: 
for bridges being of abſolute neceflity, are not to lie un- 
repaired till ſuits are determined, 1 Faw. 221. 

5. If a manor be held by the ſervice or tenure of re- 
pairing a common- bridge or highway, and that manor 
afterwards comes to be divided into ſeveral hands; every 
ene of theſe alienees being tenants of any parcel, either 
of the demeſnes or ſervices, hall be liable to th: Whole 
charge, 
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charge, and are contributory among themſelves. And 
tho? the lord of the manor might, upon the ſeveral alie- 
nations, agree to diſcharge thoſe that purchaſed of him, 
of ſuch repairs ; yet that all not alter the remedy for 
e publick, but only bind the lord and thoſe that claim 
under him. As the whole manor, and every part of it, 
in the poſſeſſion of one tenant, was once chargeable with 
the reparation ; ſo it ſhall remain, notwithſtanding any 
act of the proprietor : It ſhall not be in his power to ap- 
portion the charge whereby the remedy for publick bene- 
fit ſhould be made more difficult, or by alienations to per- 
ſons unable, to render it, in reſpect of tne parts which 
ſhould come into ſuch hands, quite fruſtrate, 1 Salk. 
358. 

6. It hath been reſolved, that it is not ſufficient for the 
defendants to an indictment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame z 
and it is ſaid, that in ſuch caſe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea. 
1 Haw. 221. | 

7. It ſeemeth, that no inhabitant of a county ought to 
be a juror, for the trial of an iſſue, whether the county 
be bound to ſuch repairs or not; and therefore the jury 
muſt come from ſome adjacent county. 1 Haw. 222. 

And it ſeemeth that the ſame objection may lie as to 
the juſtices, where they are (as it may probably happen) 
all intereſted. In which caſe it ſeemeth that the trial ſhall 
be in the next county. For where an impartial trial can- 
not be had in the proper county, it ſhall be tried as near 
to the ſame as may be. As in the caſe of the king and 
the inhabitants of the county of the city of Norwich, con- 
cerning a county bridge, the trial was in Suffolk. Bur- 
row. Mansfield. 8 59, 860. 

But by a ſpecial ſtatute, an inhabitant of the county, 
in ſuch caſe, may be a witneſs. 1 An. ft. 1. c. 18. 

8. No fine, iſſue, penalty, or forfeiture, upon any preſent- 
ment or indx?ment for not repairing bridges, or the highways 
at the ends of bridges, ſhall be returned into the exchequer, but 
ſhall be paid to the treaſurer, to be applied towards the ſaid 
repairs, and not otherwiſe. 1 Ann. ft. 1. c. 18. . 4. 

9. And no preſentment or indiftment for not repairing 
bridges, or hivhways at the ends of bridges, ſhall be removed 
by certiorari cut of the courty into another court, 1 An. ſt. 1. 
e. 18. . 5. 

But 
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But a certrorart lies to remove an order made by the ju- 
ſtices, concerning the repair of a bridge, purſuant to a 
private act of parliament ; and the juſtices ought to re- 
turn the private act upon which their order is founded, 
Dalt. 504. 

E. 4G. 2. K. and the inhabitants of Handſworth. Upon 
motion to quzſh a certiorari to remove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it 
was inſiſted, that by the 1 An. c. 18. the certiorari is taken 
away. To which it was anſwered, and reſolved by the 
court, that this act extended only to bridges where the 
county is charged to repair; and that where a private per- 
fon or pariſh is charged, and the right will come in que- 
ſtion, the act of the 5 6 V. c. 11. had allowed the 
granting a certiorari. And therefore they refuſed to quaſh, 
Str. god. 


VI. Charges of repairing. 


By the 12 G. 2. c. 29. The charges of repairing and 
amending bridges, and highways at the ends of bridyes, 
ſhall be paid out of the general county rate. /. 1. 


VII. Surveyors of. the work, 


The four juſtices in ſeſſions as aforeſaid may appoint 
two ſurveyors, with ſalaries, to ſce the bridges amended, 
. ci. . 4 

And this buſineſs of ſurveying the bridges, for the more 
convenicnce, is uſually annexed by the juſtices to the of- 
fice of the high conſtables; for which they have by this 
clauſe power to allow them ſalaries, 


VIII. Manner of repairing. 


1. It ſeemeth to be clear, that thoſe who are bound ts 
repair bridges, muſt make them of ſuch height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 
it continue in the old channel, or make a new one. 1 
Haw. 221. 

2. And perſons are not treſpaſſers, for entring on any 

_ adjoining lands for repairing bridges, or Jaying thereon the 
requiſite materials, 1 Haw. 221. 
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IX. Purchaſing lands adjoining. 


The juſtices at their ſeſſions may purchaſe any parcel 
of land, adjoining or near to any county bridge, for the 
more commodious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands ſo purchaſed, ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges. 14 G. 


+ & 33 
X. Contracting for a term of years. 


By the 12 G. 2. c. 29. /. 14. When any publick 
bridges, ramparts, banks, or cops, are to he repaired at 
the expence of the county, the juſtices at their general or 
quarter ſeſſions, after preſentment made by the grand 
jury of their want of reparation, may contract with any 
perſon for rebuilding, repairing, and amending the ſame, 
for any term not exceeding ſeven years, at a certain an- 
nual ſum, 

In order to which they ſhall give publick notice of their 
intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame. 

And fuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors ; who 
ihall give ſuſkcient ſecurity for the due performance there- 
of, to the clerk of the peace. 

And all contracts when agreed to, and all orders relat- 
ing thereto, ſhall be entred in a book to be kept by the 
clerk of the peace for that purpoſe ; who ſhall keep the 
ſame amongſt the records of the county, to be inſpected 
by any of the juſtices at all ſeaſonable times, and by any 
perſon employed by any pariſh or place, contributing to 
the fame without fee. 


Indictment for a bridge out of repair. 


and 5 B* the oaths of gd and law. 

5 ful men of the county aforeſaid, then 
and there ſtworn and charged to inquire for our ſaid lord the 
tang, and the body of the county afareſaid, it is preſented, that 
4 
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a certain common bridge, over the river — 


commonly be | 


led bridge, hing aud, being in the pariſh of ———. 
in the county aforeſaid, in the king's common highway there, 
leading from the market town of ——— to the market town 


of in the ſaid county, altogether and from the time 
whereof the memory of man is not to the contrary, being a cim 
mon king's highway er all the lieges and ſub jects of our ſaid 
lord the "bing and of his ance/tars, with their horſes, carts, and 
carriages to go, paſs, ride, and travel at their pleaſure, on the 
day of — in the = year of the reign of 
m— Was, and yet is in great decay, broken, and ruins, 
ſo that the lieges and ſubjetts of our ſaid lord the king, upon and 
over the ſaid bridge with their horſes, carts, and carriages 
could not and cannot go, paſs, ride, and travel, with:ut great 
danger, to the grievous damage and nuſance of all the lieges and 
ſubject of our ſaid lord the 5 'g, upon and over the ſame bridge 
going, paſſmg, riding, and travelling, and againſt the peace of 
our faid lord the bing, his crown and dignity. 

And that A. O. late of = in the ſaid county, gent le- 
man, by reaſon of his tenure of certain lands lying in the parijh 
of _ aforeſaid, aud elſewhere in the ſaid county, wake to 
make, repair, and amend the ſaid common bridge, as 2 as 
and when it ſhall be neceſſary. 

[Or, And that the inhabitants of the county aforeſaid, the 
common bridge aforeſaid (ſ as afareſaid being in decay) cught 
#0 repair and amend, when, and ſo often as it ſhall be ne— 
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What it is. 1. DUGGER T (from the Talian bugarone, a bug- 
gerer, this vice being ſaid to have been brought 
iato England out of Itah by the Lombards) is a detellable 
and abominable ſin, amongſt chriſtians not to be named, 
committed by carnal knowledge, againſt the ordinance of 
the creator, and order of nature, by mankind with man- 
kind, or with brute beaſt, or by womankind with brute 
beait. 3 12. 58. 
The puniſhment, 2. And by the ſtatute of 25 H. 8. c. 6. Buggery com- 
mitted with mankind or beaſt is made felony without be- 
nefit of clergy. And the juſtices of the peace may hear 
and determine the ſame, as in caſes of other felonies. 
3. Which 
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3. Which ſaid ſtatute making it felony generally, there Principal and 
may be acceſſaries both before and after. But thoſe that **<fary. 
are preſent, aiding and abetting, are all principals. And 
altho' non of the principals are admitted to their clergy, 
vet acceſlaries before and after are not excluded from 
clergy. 1 H. H. 670. = = 

4. If the party buggered be within the age of diſcretion Iafantsy 
(which is generally reckoned the age of 14), it is no fe- 
lony in him, but in the agent only. But if buggery be 
committed upon a man of the age of diſcretion, it is felony. 
in them both. 3 I. 59. 1 H. H. 650. 

[4 By the articles of the navy (22 C. 2. c. 2 if any Navy, 

erſon in the fleet ſhall commit the unnatural and deteſ- 

table fin of buggery or ſodomy, with man or beaſt ; he 
ſhall be puniſhed with death by the ſentence of a court 
martial, 
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Offences againſt the houſe of another, which 
fall ſhort of burglary, belonging to title Lux- 


ceny, under the head Larceny from the 
houle. | 


J. What is burglary. 
IT. Puniſhment thereof, 
III. Reward for convidting a burglar. 


IJ. What is burglary. 


| I, HE word burglar ſeemeth to have been brought Derivation of 
þ f unto us out of Germany by the Saxons, and to be a. 
; derived of the German burg, a houſe, and /arron a thief, 
6 probably from the Latin, latro latronis. 
ſ 2. Burglary is 2 felony at common law, in breaking and Definition of 
j entring the manſion hoſe of another, in the night, with intent "827+ 
to commit fone felony within the ſame, whether the felonious 
* ; intent be execut'd ar not, Hale's Pl. 79. 
i | —Breakiny] Every entrance into the houſe by a treſpaſ- 
1 ; fer, is not a breaking in this caſe z but there muſt be an 


actual breaking. As if the door of a manſion houſe ſtand 
1 open 
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open, and the thief enter, this is not bre king. 80 it is 
if the window of the houſe be open, and a thief with 4 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no aQual 
breaking of the houſe. But if the thief breaketh the 
glaſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is bur- 
glary, for there was an actual breaking of the houſe. 


3 Inj. 64. 


And Lord Hale ſays, theſe acts amount to an actual 

breaking; opening the caſement or breaking the glass 
window, picking open the lock of a door, or putting 
back the lock, or the leaf of a window, or unlatching the 
door that is only latched. 1 H. H. 552. 
2 At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe— 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
Sir Michael Fofler ſays, with regard to cupboards, preſſes, 
lockers, and other fixtures of the like kind ; it ſeemeth, 
that, in favour of life, a diſtinction ought to be made 
between caſes relating to mere property, and ſuch where- 
in life is concerned, In queſtions between the heir or 
deviſce and the executor, thoſe fixtures may with pro- 
priety enough be conſidered as annexed to, and parts of 
the freehold, The Jaw will preſume, that it was the 
intention of the owner, under whoſe bounty the executor 
claimeth, that they ſhould be ſo confidered ; to the end 
that the houſe might remain to thoſe, who by operation 
of law, or by his bequeſt, ſhould become intitled to it, 
in the ſame plight he put it or ſhould Jeave it, intire and 
undefaced, But in capital caſes, it ſeemeth, that ſuch 
fixtures, which merely ſupply the place of cheſts and 
other ordinary utenſils of houthold, ſhould be conſidered 
in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame ule. 
Feſt. 108, 9. 

M. 8 G. K. and Gray. One of the ſervarts in the houſe 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted 
and tranſported. Str. 481. 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day er 
night, without breaking the ſame, with an intent to com- 

mitt 
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mit felony, or being in ſuch houſe ſhall commit any fe- 
lony, and ſhall in the night time break the ſaid houſe to 
get out, he ſhall be guilty of burglary, and ouſted of the 
benefit of clergy, in the ſame manner as if he had broken 
and entered the houſe in the night time, with intent to 
commit felony. : 

M. 4 G. 2. Joſhua CornwaPs caſe. He was indited 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a ſervant in the houſe, where the 
robbery was committed, and in the night time opened the 
ſtreet door, and let in the other priſoner, and ſhewed him 
the ſide-board, from whence the other priſoner took the 
plate: then the defendant opened the door and let him 
out; but the defendant did not go out with him, but 
went to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
other. But afterwards at a meeting of all the judges at 
Serjeants-inn, they were all of opinion that it was bur- 
glary in both, and not to be diſtinguiſhed from the caſe 
where one watches at the ſtreet end, whilſt another goes 
in and commits the burglary, which hath often been ruled 
to be burglary in both : and upon report of this opinion 
the defendant was executed. Str. 881. 

And entring] It is deemed an entry, when the thief 
breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe ; or 
when he putteth a gun into a window which he haih 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill; this is an entry and break- 

ing of the houſe : but if he doth barely break the houſe, 
without any ſuch entry at all, this is no burglary. 3 
inſt. 64. 

In the caſe of George Gibbons, at the Old Bailey in June 
1752; Gibbons was indicted for burglary in the dwelling 
houſe of Jobn Allen. It appeared in evidence, that the 
priſoner in the night time cut a hole in the window ſhut- | 
ters of the proſecutor's ſhop, which was part of his dwel- | 
ling houſe; and putting his hand thro' the hole, took out yt 
watches and other things, which hung in the ſhop with- Þ 
in his reach: but no entry was proved, otherwiſe than | 

by putting his hand thro” the hole, This was held to be | 
burglary, and the priſoner was convicted. . 107, 8. I 

If divers come in the night to do a burglary, and one | g 
of them break and enter, the reſt of them ſtanding to ſe. 
watch, at a diſtance, this is burglary in all. 3 It. 64. 1 
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The manſiun houſe] This includes alſo churches, and tlie 
walls and gates of a walled town. 1 aw. 103. 

Mr. Hawkins ſays, all out-buiidings, as barns, ſtables. 
dairy houtes, adjoining to a houſe, are looked upon 28 
part thereof ; and conſequently burglary may be commit- 
ted in them : but if they be removed at any diſtance from 
the houſe, it ſcems that it hath not becn uſual of late to 
procerd againſt offences therein as burglaries. 1 Haw, 
104. 

And lord Hale ſays more explicity, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhoules that age parcel thereof, as barn, flable, cow- 
houſe, dairy-houſe, if they are parcel of the meſſuage, 
tho' chey are not under the {ame roof, or joining conti- 
guous to it; and ſo, he ſays, it was agreed by all the 
judges : but if they be no parcel of the meſſuage, as if a 
man take a leaſe cf a dwelling houſe from one, and of a 
barn from another; or if it be far remote from the dwel- 
ling houſe, and not ſo near to it as to be reaſonably 
eſteemed parcel] thereof, as if it ſtand a bow-ſhot off 
from the houſe, and not within or near the curtilage of 
the chief houſe, then the breaking it is net burglary, for 


it is not a manſion houſe, nor any part thereof. 1 H. 


. 558, 9. 

T'o break and enter a bop, not parcel of the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, 
bur only larceny ; but if he, or his ſervant uſually, or 
often lodge in the ſhop at night, it is then a manſion 
houle, in which burglary may be committed. 1 U. H. 
557» 8. 

It is not neceſſary, to make it burglary, that any per- 
ſon be actually in the houſe, at the very time of the of- 
fence committed. 1 Haw. 103. 

At Newgate ſeiñions, in January 1750, John Nutbrown, 
and Miles Nutbrown were indicted for burglary in the 
dwelling houſe of one Mr. Fakney at Hackney, and ſteal- 
ing divers goods. It appeared by Mr. Fakney's evidence, 
that he held this houſe for a term of years not yet expired, 
and made vie of it as a country houſe in the ſummer, his 
chief reſidence being in London: That about the Jatt 


end of the laſt ſummer, he removed with his whole fa- 


mily to his houſe in the city, and brought away a confi- 
derable part of his goods: That in Newember laſt, 18: 
houſe was broke open, and in part rifled; upon which he 
removed the remainder of his houſhold furniture, except 
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2 clock, and a few old bedſteads, and ſome lumber of 
very little value 3 leaving no bed, or kitchen furniture, or 
any thing elſe for the accommodation of a family. Mr, 
Fakney, being aſked, whether at the time he fo disfur- 
niſhed his houſe, he had any intention of returning to re- 
fide there, declared that he had not come to any ſettled 
reſolution whether to return or not; but was rather in- 
clined totally to quit the houſe, and to let it for the re- 
mainder of his term. The fact the priſoners were charged 
with was ſufficiently proved ; and was committed about 
midnight the firſt of January lift. The court was of 
opinion, that the profe:utor having left his houſe, and 
disfurniſhed it in the manner Sefore mentioned, without 
any ſettled reſolution of returning, but rather inclining 
to the contrary, it could not, under theſe circumitances, 
be deemed his dwelling houſe, at the time the fact was 
committed; and accordingly directed the jury to acquit 
the priſoners of the burglary, which they did, but found 
them guilty of felony in ſtcaling the clock and ſome other 
{mall matters. And they were ordered for tranſportation, 
— And the diſtinction * is this: Where the owner 
quitteth the houſe, animo revertendi, it may ſtill be con- 
ſidered as his manſion houſe, tho' no perſon be left in it; 
many citizens, and ſome lawyers, do ſo from a principle 
of good huſbandry, in the ſummer, or for a long vaca- 
tion, But there muſt be an intention of returning, other- 


wiſe it will be no burglary. Ft. 76, 77. 


In the night] As long as the day continues, whereby a 
man's countenance may be diſcerned, it is called day ; arid 
when darkneſs comes, and day light is paſty ſo as by the 
light of day you cannot diſcern the countenance of a man, 
then it is called night. 3 ft. 63. 

And this doth aggravate the offence ; ſince the night is 
the time wherein man is at feſt, and wherein beafls run 
about ſeeking their prey. Hence in ancient records, the 
twylight was ſignified, when it was ſaid, inter canem & 
lupum, (between the dog and the wolf); for when the 
night begins, the dog ſleeps, and the wolf ſeeketh his prey. 
3 Infl. 63. 

With intent to commit felony] There can be no burglary, 
dut where the indictment both expreſly alledges, and the 
verdict alſo finds, an intention to commit ſome felony ; 
for if it appear, that the offender meant only to commit 
a treſpaſs, as to beat the party, or the like, he is not 
guilty of burglary. x Haw. 105. 
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However it ſeems the much better opinion, that an 
intention to commit a rape or other ſuch crime, which 
is made felony by ſtatute, and was a treſpaſs only at com- 
mon law, will make a man guilty of burgiary, as much 
as if ſuch offence was a felony at common law ; becauſe 
wherever a ſtatute makes any oftence felony, it inci- 


dentally gives it all the properties of a felony at common 


law. 1 Haw. 105. 


Whether the felonious intent be executed or not] Thus they 
are burglars, who break any houſe, or church, in the 
night, although they take nothing away. And herein this 
offence differs from robbery, which requires that ſome- 
thing be taken, tho” it is not material of what value. 

Where a man commits burglary and at the ſame time 
ſteals goods out of the houſe ; it is alſo larceny ; and if he 
be acquitted of the burglary, he may notwithſtanding be 
indicted of the larceny; for they are ſeveral offences, 
tho? committed at the ſame time. And burglary may be, 
where there is no larceny ; and larceny may be, where 


there is no burglary. 2 H. H. 246. 


II. Puniſhment thereof. 


By the 18 El. c. 7. and 3 V. c. q. Benefit of clergy 
is taken away in cafes of burglary, buth from the 
principal, and the acceſſary before; but in all caſes of 
burglary, acceflaries after 'muſt have their clergy, 2 H. 
Hf. 264. 1 fda. 357, 358. 

But by the 10G. 3. c. 48. Every perſon who fhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or filver plate, watch or watches, knowing the 
ſame to have been ſtolen, ſhall in al} caſes where ſuch 
jewel or jewels, or gold or ſilver plate ſhall have been fclo- 
niouſly ſtolen, accompanied with a burglary actually com- 
mitted. in ſtealing the fame, be triable as well betore 
conviction of the principal felon whether he be in or 
out of cuſtody, as after his conviction: and if ſuch 
perſon ſo buying or receiving ſhall! be convicted thereof, 


he ſhall be guilty of felony, and tranſported for 14 years. 


II. Reward for convidting a burglar. 


1. It may be obſerved, in the firſt place, that it is pro- 


vided by the 24 H. 8. c. 36. that there ſhall be no forſei- 
ture 
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ture of lands or goods, for killing any perſon that at- 
tempts to commit burglary. 

But befides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advan- 
tages and rewards for apprehending and convicting him in 
due courſe of law ; which are as follows: 


2. By the 25 G. 2. c. 36. The charges of proſecuting charges of con- 
and convicting a burglar, - ſhall be paid by the treaſurer of victing him to 


the county where the burglary was committed, on pro- 
ducing to him the order of the court for that purpoſe, 
which the clerk of aſſize, or of the peace, ſhall make 
out, for the fee of 18. /. 11. 

And alſo the charges of poor witneſſes appearing on 
their recognizance, by the 27 G.2. c. 3. on paying 6d. 
for the order: except in Miduleſex, where the ſaid charges 
ſhall be paid by the overſeers of the poor where the perſon 
was apprehended, 

3. Every perſon who ſhall apprehend any one guilty of 
burglary and proſecute him to conviction, ſhall have a 
certificate without fee, under the hand of the judge, cer- 
tifying ſuch conviction, and within what pariſh or place 
the burglary was committed, and alſo that ſuch burglar 
was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending ; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehend- 
ing, the judge ſhall! appoint the certificate into io many 
ſhares to be divided among the perſons concerned, as to 
him ſhall ſeem juſt and reafonable : | 

And if any perſon ſhall happen to be ſlain by ſuch bur- 
glar, in endeavouring to apprehend him, the executors or 
adminiſtrators of ſuch perſon flain ſhall have the like cer- 
tificate: 4 

Whictr certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted ; for 
which he ſhall have 18. and no more: 

And the faid certificate ſhall be once aſſigned over; and 
tie criginal proprietor, or the aſſignee of the ſame, ſhall by 
virtue thereot be diſcharged from all manner of pariſh and 
ward offices, within the pariſh and ward where the felony 
was committed. 10 C11 FV. c. 23. 

In the caſe of the King and Derby/hire, 7. 1 G. 3. Th 
defendant John Derbyſhire was indicted at the ſeſſions for 
refuſing to take upon him the office of confable for the ma- 
nor of Birmingham. The indictment being removed by 
certiorari, the cauſe was tried at Farwzch aſſizes, and the 
Jury found ſpecially, that the defendant was a fit perſcn 
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in all reſpects to be nominated and elected to the office, 
unleſs diſcharged or exempt therefrom by reaſon of a cer- 
tificate he had under this act. It appeared that the uſage 
at Birmingham had been, annually at the court leet there, 
for the jury to elect two conſtables for the manor of Bir- 
mingham generally, and one conſtable for the hamlet of De- 
ritend (a diſtinct vill within the ſaid manor) particularly : 
that the manor of Birmingham extends into and compre- 
bends the whole town and pariſh of Birmingham, and alſo 
the ſaid hamlet of Deritend that the conſtables ſo elected 
for the ſaid manor of Birmingbam generally, have juriſ- 
diction and authority, as conſtables, not only throughout 
the ſaid town and pariſh of Birmingham, but alſo within 
and throughout the ſaid hamlet of Deritend : that the con- 
{table of Deritend is elected out of the inhabitants of De- 
ritend only; and the conſtable ſo elected for Deritend par- 
ticularly, and the ſaid conſtables fo elected for the ſaid 
manor of Birmingham, have ſeverally equal and con- 
current juriſdiction within the ſaid hamlet of Deritend. 
The queſtion reſerved for the opinion of the court was, 
whether the ſaid John Derbyſhire, r er cer- 
tificate, is liable to ſerve the ſaid office. Againſt him, it 
was urged, that the diſcharge by the act is, from all pariſh 
and ward offices, within the pariſh or ward wherein the 
felony was committed. But the limits of this man's of- 
fice extend beyond the pariſh of Birmingham; therefore 
this is not a pariſh office. And there is no ſuch diviſion 
in this place as a ward; therefore no ward office. But 
a conſtable js not a pariſh officer at all. It was a common 
law office, before pariſhes exiſted; and is as ancient as 
towns or leets : and a pariſh is not a common law diviſion, 
but an eccleſtaſtical one, On the other hand, it was an- 
ſwered, that he is at leaſt a pariſh officer (whatever more 
he may be); becauſe his office extends throughout the 
whole pariſh of Birmingham. And he is an inhabitant of 
the pariſh of Birmingham, Therefore, though he be alſo 
conſtable of the manor, which includes the pariſh ; yet 
he is certainly a pariſh officer, notwithſtanding that greater 
extent of his juriſdiction or power. By the court: the 
only queſtion is, whether the conſtable of the manor of 
Birminghem is a pariſh officer of the pariſh of Birmingham. 
This term pariſh officer doth not include every office exer- 
ciſed in the pariſh: if it did, it might even take in the 
office of high ſheriff of the county. A pariſh officer 1s 
relative to the pariſh, and confined to the pariſh only. A 
conſtable of a paris, may be called a pariſh officer ; by 
this 
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this man hath a much larger juriſdiction than the pariſh 
only; for he hath a juriſdiction over the whole manor, 
which extends much beyond the pariſh; and the pariſh is | 
only a part of that diſtrict, over which it is to be exer- } 
ciſed, And the act doth not intend the certificate to be a 
diſcharge from an office, whereof the functions are to be N 
exerciſed out of the limits of the pariſh. This man 
cannot be eſteemed a pariſh officer, either from the origin | 
of his office, or from the nature, or from the exerciſe of | 
it, Burrow, Mansfield. 1182. ho 

4. And moreover, as a further reward, every perſon 491. for taking i | 
who ſhall apprehend any perſon guilty of burglary, and d canieting. | 
proſecute him to conviction, ſhall have a certificate under 
the hand of the judge, without fee, to be made out and | 
delivered before the end of the aſſizes, certifying the con- 1. 
viction, and in what pariſh the burglary was committed, | 
and alſo that the burglar was taken by the perſon claiming 104 
the reward; and if any diſpute ſhall happen to ariſe be- "1h 
tween the perſons claiming, the judge ſhall by the ſaid : 
certificate appoint the ſame to be paid amongſt the parties Mo 
claiming the ſame, in ſuch ſhare and proportion as to him [ | 
ihall ſeem juſt and reaſonable : Ae 

And on tender of ſuch certificate to the ſheriff, and de- Mele 
mand made, he ſhall pay to the perſon ſo intitled, the ſum Th! 
of 491. without fee or deduction, within one month after | 
juch tender and demand, on pain of forfeiting double, 
with treble coſts. 5 An. c. 31. 6 G. c. 23. f. 10. 

5. And if any watchman, or any other perſon, be killed, 40 l. to the exe · 
in endeavouring to apprehend any fuch burglar, his exe- 1 EO 
cutors or adminiſtrators ſhall have a certificate delivered ; 
under the hand and ſeal of the judge, or of the two next 
juſtices of the peace, of ſuch perſon being fo killed; 
which certificate they ſhall, on ſufficient proof before 
them made, give without fee, whereupon, ſuch executor 
or adminiſtrator ſhall be intitled to receive the like ſum of 
401. in like manner. 5 An. c. 31. / 2. 

b. And mareover, if any perſon, being out of priſon, 40 l. and a par- 
ſhall commit any burglary, and afterwards diſcover two den, for con- 
or more the like offenders, ſo as two or more be convict- — — 1285 
ed; he ſhall have the like reward and allowance of 4]. 
and allo all other advantages which are given to perſons 
who ſhall apprehend and convict any the like offenders; 
and ſhall alſo bave the king's pardon for all burglaries, 
robberies, and felonies (except murder and treaſon) by 
kim committed before ſuch diſcovery made ; which par- 
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don ſhall be likewiſe a good bar to an appeal. 5 Au. . 
I. / 4. 

7. And the ſheriff, on producing the certificates, and 
receipts for the ſaid rewards, may deduct the fame on his 
accounts; aad if he have not money in his hands, he 
ſhall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 An. c. 31. / 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee, 3G, e. 


15. / 4+ 


Warrant to apprehend a burglar. 


Weſtmorland, } To the conſtable of 


ORASMUCH as A. I. of ii the county of 
| — yeoman, bath this day. made infor mation and com- 
Maint upon oath, before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, that yeſterday in the 
night the dwelling bouſe of him: the ſaid A. I. at — afore- 
ſaid in the couniy aforeſaid, was felomouſfly and burglariouſly 
broken open, and one ſilver tankard of the value of 5 |. if the 
goods and chailels of. him the ſaid A. I. felonioufly and burg/a- 
ruufly ſtolen, taken and carried away from thence; and that 
he hath juſt cauſe to ſuſpect, and dath ſuſpect, that A. O. late 
0 — in the county of — labourer, the jaid felony and 
burglary did commit: Theſe. are therefore, in his ſuid maje/ty's 
name io command you, that immediately upon ſight hereof you 
ag apprehend the ſaid A. O. and bring him before me to an- 
fuer the premuſſes, and to be, farther dealt withal according to 
law. Herein fail au not, Given under my hand and jeal 
the day of —— — in the 5er —. 


Indictment. for proper burglary. 


Weſtmorland. fb jurors for our lord the king upon 

their oath preſent, That A. O. late of 
in the county of ——— labourer, on the ———— day of 
year of the reigu of —— at the hour 
of one in th. night of the ſame day, with force and arms, at 
— i the. county of — the dwelling houſe of A. I. ft- 


leniouſly and burglariaufly- did break und enter, with ment 


bim 


him 
bein 
fam 
ava 
and 


Burglary. 


him the ſaid A. I. of his goods in the ſame dwelling houſe then | : | 
bring, feloniouſly and burglariouſly to ſpoil and rob, and the } 
ſame goods feloniouſly and burglariouſly to fleal, take, and carry 

away ; againſt the peace of our ſais lard the king, his crewn 


and dignity. 
1 

Thi 

| Indictment for burglary and larceny. il] 
, Weſtmorland. HE jurors for our lord the king upon | 


their oath preſent, That A. O. late of | 
m the county of — labourer, on the day of 4 
in tbe year of the reign of betwixt the 
hours of ten and eleven in the night of the fame day, with 
wee and arms, at — in the county of — the duwel- 
ling houſe of A. I. feloniouſly and burglariouſly did break and 
enter, and one ſilver tankard of the value of 51. of the goods 
and chattels of him the ſaid A. I. in the ſame dwelling houſe | 
then and there felonioufly and burglariouſiy did fleal, take, and 1 
carry away ; againft the peace of our ſaid lord the king, his | 1 
crown and dignity, | 


Burning. j N 
| 


I. Aliciauſiy and voluntarily burning the hauſe of another, Houſeburning | 
by night or by day, is felony at the common law, 110 the commas we | 

AW. i 14 

Haw. 105. fy 


Maliciouſly and voluntarily] For if it be done by miſ- l 1 
chance of negligence, it is no felony. 3 1nft. 67. 1 

Yet if a man maliciouſly intending only to burn one I. 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
liciouſly burned the houſe of that other; for where a fe- 
tonious deſign againſt one man mifleth its aim, and takes MM 
effect upon another, it ſhall have the like conſtruction + I 
as if it had been levelled againſt him who ſuffers by it. | 
1 Haw, 166, | 


T 5 Burning] | | | 
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don ſhall be likewiſe a good bar to an appeal. 5 A. c, 
1 4. 


3 
7. And the ſheriff, on producing the certificates, and 


receipts for the ſaid rewards, may deduct the fame on his 
accounts ; and if he have not money in his hands, he 
ſhall be re paid out of the treaſury, on certificate from the 
clerk of the pi PE: 5 An. c. 31. / 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without ſee, 3G, c, 


15. / 4. 


Warrant to apprehend a burglar. 


Weſtmorland, }To the conſtable of 


ORASMUCH as A. I. % in the county of 
— yeoman, bath this day, made information and cam- 

Paint upon oath, before me J. P. eſquire, one of bis moj). 
Juſtices of the peace for the ſaid county, that yeſterday in the 
xigbt the dwelling houſe of him the ſaid A. I. at — afore- 
ſaid in the couniy aforeſaid, was felomouſfly and burglariouſly 
broken open, and one ſilver tankard of the value of 5 |. of the 
goods and chatiels of. him the, ſaid A. I. felontoufly and burgla- 
Tioufly flolen, taken and carried away from thence ; and that 
” hath juft cauſe to ſuſpect, and dath juſpett, that A. O. late 
— in the county of — labourer, the ſaid felony and 
3 did commit. Theſe are therefore, in his ſazd majeſly's 
name io command you, that made upon ſight hereof you 
do apprehend the faid A. O. and bring bim before me to an- 
| ſiuer the premiſſes, and to be farther dealt withal according to 
law. Herein fail you not, Given under my band and jeat 
the day 4 — in the ear ——. 


Indictment. for proper burglary. 


Weſtmorland. T H E jurors for our lord the Fing upon 

| their oath preſenr, That A. O. late of 
labourer, on the —— day of 
year the reign of —— at the hour 
of one in the night of: the ſums day, with force and arms, dt 
— inthe county o the &welling houſe of A. I. ft- 


in the county of 


— — in the — 


Iniouſy and burglariauſly- did- break and. enter, With intent 


bim 
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him the ſaid A. I. of his goods in the ſame dweiling houſe then 
being, felonisuſy and burglariouſly to ſpoil and rob, and the 
ſame gooas felomouſly and burglariouſly to ſteal, take, and carry 
away ; againfl the peace of our ſais lord the king, his crewn 
and dignity. 


Indiiiment for burglary and larceny. 


Weſtmorland. HE jurors for our lord the king upon 

their oath preſent, That A. O. late of 
i the county of — labourer, on the day of 
— {tbe year of the reign of betwi xt the 
hours of ten and eleven in the night of the fame day, with 
wee and arms, at — in the county of ———— the dibel- 
ling houſe of A. I. feloniouſly and burglariouſly did break and 
enter, and one ſilver tankard of the value of 5 I. of the goods 
and chattels of him the ſaid A. I. in the ſame dwelling houſe 
then and there felomioufly and burglariouſly did fleal, take, and 
carry away ; againſt the peace of our ſaid lord the king, his 
crotun aud dignity. 


Burning. 


I. Aliciouſly and voluntarily burning the hauſe of another, Houſeburning | 
by night or by day, is felony at the common law, 1 _— comman 


Haw. 105. 


Mealicioufly and voluntarily] For if it be done by miſ- 
chance or negligence, it is no felony. 3 nt. 67. 

Yet if a man malicioufly intending only to burn one 
perſon's houſe, happens thereby to burn the houſe of an- 
other, it is certain that he may be indicted as having ma- 
licioufly burned the houſe of that other; for where a fe- 
tonious deſign againſt one man mifleth its aim, and takes 
effect upon another, it ſhalt have the like conſtruction 
as if it had been levelled againſt him who ſuffers by it. 
1 Haw, 106. 


S® & Burning] 
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Burning] Neither a bare intention to burn a houſe, nor 
even an actual attempt to do it by putting fire to a part 
of a houſe, will amount to felony, if no part of it be 
burned ;. but if any part of the houſe be burnt, the offen- 
der is guilty of felony, notwithſtanding the fire afterwards 
be put out, or go out of itſelf, x Haw. 106. 


The hauſe] Not only a manſton-houſe, and the princi- 
al parts thereof,” but alſo any other houſe, and the out- 
Puilaings, as barns and ſtables adjoining thereto; and 
alſo barns full of corn, whether they be adjoinipg to any 
houſe or not, are ſo far ſecured by law, that the mali- 


cious burning of them is felony at common law. 1 


Haw. 105. 


Of another] Mr. Hawkins ſays, A perſon ſeiſed in fee, 
or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn- 
ing the ſame; Alſo, that it ſeems the much ſtronger opi- 
nion, that a man ſo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighhour's, 
but in the event burns his own only, is not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it; and the offender 
may be ſeverely fined, and impriſoned during the king's 
pleaſure, and ſet on the pillory, and bound to his good 
behaviour. 1 Haw. 106. 

And ſo it was in Holmes's caſe, M. 10 Cha. Holmes 
was indicted at Nzwgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in London for ſix years, 


' remainder to another for three years, reverſion to the cor- 


poration of Haberdaſbers in fee, did burn the ſaid houſe, 
And the indictment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 


opinion of Croke juſtice, that it was not felony. to burn a 


houſe whereof he was in poſſeſſion by virtue of a leaſe for 


| years. For they ſaid, the burning of a houſe is not fe- 


lony, unleſs it be the houſe of another, Wherefore he was 
diſcharged of the felony. But becauſe it was an exorbi- 


tant offence, they ordered, that he ſhould be fined 500}. 
to the king, and impriſoned during the king's pleaſure; 
and ſhould ſtand upon the pillory, with a paper upon his 
| head fignifying the offence, at Veſfiminſter and at Cbeap- 
fide, upon the market day, and in the place where he 
33 1 committed 
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committed the offence; and ſhould be bound to his good 
| behaviour during life. Cro. Car. 376. 
In the caſe of Elizabeth Harris, at Ayleſbury, Lent aſ- 
ſizes 1753, before Mr. Juſtice Deniſon ; Elizabeth Harris, 
a girl of 14 years of age, and of ſufficient underſtanding 
for her years, was indicted for maliciouſly ſetting fire 
to, and burning a dwelling houſe in the poſſeſſion of Ed- 
ward Stokes : and Arne, the wife of William Courſe, was 
indicted as an acceſſary to the felony before the fact. 1 
' The priſoner Elizabeth Harris was the daughter of the 1 
priſoner Anne by a former huſband, John Harris. It ap- | 
peared in evidence at the trial, that John Harris died i 
ſeiſed of the equity of redemption of this houſe and of an- i 
other adjoining to it, ſubject to a mortgage term for 201. | 
And that the equity deſcended to his eldeſt ſon, a child | 
left with other children under the care of their mother | 
the priſoner Anne; who was intitled to dower out of theſe | | | 
houſes, but no dower was ever afligned ; That Anne, ha- | | 
ving the care of her ſon and his eſtate, let theſe houſes to | | 
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Edward Stokes at the rent of 51. a year, and received the | 
rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe li- | 
ved: That ſhe was denied ſuch relief, on account of Wt 
theſe houſes ; the pariſhioners inſiſting, that the overſeers 1 
of the poor ſhould be let into the receipt of the rent, be- || F 
fore ſhe ſhould be intitled to any parochial relief: That J 1 
thereupon ſhe frequently declared, ſhe would ſet the hou- |} | 
ſing on fire, if the pariſh did not relieve her; that ſhe {4 


11 & had young children, whom the pariſh could not puniſh, 1 

at 3 tho they might puniſh her; and ſhe would order the leaſt 0 } 
8, & child ſhe had who could carry a coal of fire, to burn the | oh 
r- = houſing down: And many other declarations of the like 4 
ſe. 5 kind ſhe made, which diſcovered an obſtinate reſolution g 4 
ch in her to burn the houſes, rather than ſubmit to the terms 10 

he & the pariſhioners inſiſted on. It appeared farther, that el 
12 & the priſoner Elizabeth ſet the houſe on fire by the direc- | 
for tion of her mother the priſoner Anne, who went from 
fe- a home on purpoſe to be abſent at the time the fact was 
vas committed; and that no other houſe was burnt. The 
bi- jury found both the priſoners guilty, But a doubt ariſing 
o}. = by reaſon of the intereſt the priſoner Anne had in the 
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Burning. 
of felony. The only doubt was, with regard to the inte- 
reſt the priſoner Anne had in the houſe; and it was ground- 
ed on the reaſoning in Holmes's cate: for had the had 
ſuch eſtate in the houſe as would have cleared her of tue 
charge of telony ; the priſoner Elixabeth, who acted by 
her — could not have been guilty of felony. —— 
But all the judges agreed, that the priſoner Aane's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in Holmes's cafe. Halmes had the poſſeſ- 
fion by legal title, and during the continuance of his leaſe 
could maintain his poſſeſſion againſt all mankind ; and 
therefore the houſe might in a limited ſenfe be called his 
own. But in the preſent caſe, the poſſeſſion was in E- 
ward Stakes, under a demife from Anne in behalf of her 
fon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stotes's intereſt been out 
of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deri/on laid, 
that he had no doubt upon him from the beginning, But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſcable to take the opinion of the judges. 
At the next aſſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 
was executed. But Elzabeth being young, and acting 
under her mother's direction, was reprieved, and recom- 
mended to mercy on condition of tranſportation. 
It was ſaid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Arne been ſeized of the 
freehold and inheritance of the houſe, and Stokes in pol- 


— 


ſeſſion under a leaſe, it would have been felony in Anne . 


to have burnt it: otherwiſe all tenants and their con- 
cerns would be very much at the mercy of their land- 
lords. And the principle the three judges went upon in 
Holmes's cafe, doth: feem to warrant this opinion. They 
conſidered the houſe then under conſideration as the pro- 
perty of Holmes, as his own houſe, by reafon of the eſtate 
he had in it under his leaſe. Croke (who differed. from 
them) did not difpute the principle, but argued againit 
the concluſion the other judges drew from it. And if 
this be fo, Mr. juſtice Fofter fays, he docs not ſee why 
ic may not with ſtrict legal propriety be faid of a rever- 
ſioner, who fhould maliciouſly ſet fire to houſes in the 
poilethon. of his tenants under leaſes from himſelf or his 
anceftors, that he burned the houſes of another. The 
judgment in Holmes's caſe, to ſay no more of it, was 2 
very merciful judgment. The houſe might with * an 
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legal propriety have been conſidered as the houſe of the 
landlord. Both landlord and tenant have a property, 
temporary and limited, the other abſolute and perpe: 
like the perſon to whom goods are delivered, and the 40 
ſolute owner thereof, in the caſe of larceny.— Note, 
it was ſtated in this caſe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was 
the age of 14, and of ſufficient dſcretian. But if the mother 
had employed, as ſhe threatned ſhe would, the leaſt of 
her children; then ſhe muſt have been indicted as the prin- 
cipal, ſinee the child not being of years of diſcretion was 
innocent. Fe. 113, 349. 


2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. 8. c. 3. By ſtatute: 


No perſon who ſhall be found guilty for wiliul burning 
of any dwelling houſe, or barn wherein any corn {ha!! 
be, nor perſons abetting, procuring, helping, mai tain- 
ing, or counſeiling the ſame ſhall be admitted to the be- 
nefit of clergy. 

There hath been much learned debate, how far theſe 
ſtatutes, which are repealed by 1 Ed. 6. c. 12. are re- 
vived by 5 & 6 Ed. 6. c. 10. But as the ſame is enacted 
in effect by other ſubſequent ſtatutes, it is nom not very 
material. 

By the 4& 5 P. & M. c. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel any perſon, wil- 
fully to burn any dwelling houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 
have the benefit of his clergy. 

But acceſſaries after ſhall have their clergy. 


573. 


1 H. H. 


3. Whoever ſhall wilfully and of malice burn, or cauſe Buraing a barn, 
or ſtack of corn, 
in the northern 


to be burned, or aid, procure, or conſent. to the burning 


Burning a dwel= 
ling houie or 
coin barn. 


of any barn, or ſtack, of corn or grain, within any of the counties, 


counties of Cumberland, Northumberland, W:ftmorland, and 
Dureſme, ſhall be guilty of felony without benefit of clergy. 
And juſtices of the peace in ſeſſions may hear and deter- 
mine the ſame. 43 El. c. 18. 


4. If any perſon ſhall in the night time, malicioufly, Þ 
unlawfully, and willingly burn, or cauſe to be burned 


or deſtroyed, any ricks or ſtacks of corn, hay, or grain, 
barns, or other houſes or buildings, ar kilns ; he (all be 
guilty of felony, but without corruption of blood, or di! 
Wheritance of heirs : 8 

And the judges of aſſize, or three juſtices of the peace 
(1 2.) may determine the ſame, fo that the proſecution 
de within fix months: 

3 And 
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And the ſaid juſtices, on requeſt of the party injured, 


| ſhall iſſue their warrant for apprehending all ſuch perſons 


as ſhall be ſuſpected thereof, and take their examination: 

And ſhall cauſe all others who to them ſhall ſeem likely 
to make diſcovery, to appear before them, and give infor- 
mation on oath ; yet ſo, as no perſon to be examined ſhall 
be proceeded againſt for any offence, concerning which he 
ſhall be examined as a witneſs and ſhall upon his exami- 
nation make a true diſcovery : 

And if ſuch witneſs, being duly ſummoned, ſhall refuſe 
to appear, or to be examined, they may commit him to 
wm common gaol, till he ſubmit to be examined upon 
OAtN : 

And they ſhall iſſue warrants for ſummoning jurors : 

And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſha!] make 
his election to be tranſported, the court ſhall cauſe judg- 
ment to be entred that he be tranſported to ſome of the 
plantations (to be mentioned in the judgment) for ſeven 
years; and if he ſhall return before the expiration of the 


term, he ſhall ſuffer death as a felon, and as if no ſuch 


election to be trauſported had been made by him. 22 & 23 
Cf .. | 

5. By che 9 G. c. 22. commonly called the Black act, 
(which is inſerted more at length under the title Black 
a ;) If any perſon ſhall ſet fire to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, or wood; [And by the 10 G. 2. c. 32. / 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 
mine, pit, or delph of coal or cannel coal ; which of- 
fence, by /. 4. of this act, is incorporated with the of- 
fences in the Black act] he ſhall be guilty of felony with- 


out benefit of clergy. 


And the hundred ſhall be chargeable, as in caſes of rob- 
bery, for the damages ſuſtained (not exceeding 200 l.) 

And if any perſon ſhall apprehend, or nos | to be con- 
victed, any offender, and ſhall be killed, or wounded fo 
as to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, and 
on certificate thereof from thence, he ſhall be intitled to 
the ſum of 50 1. to be paid by the ſheriff in 30 days, the 
ſame to be repaid to him out of the treaſury. 

6. Such as be taken for houſeburning feloniouſly done, 
are not bailable by juſtices of the peace, 
2 Inſt, 189. 
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11 
7. If any ſhip officer ſhall wilfully burn the ſhip to Burning a ſhip. | |} 
which he belongeth, or procure the ſame to be done, to | 4 
the prejudice of the owner of the ſhip or goods, he ſhall | | | 
be guiley of felony without benefit of clergy. 1 An. | 


And by the articles of the navy, 22 G. 2. c. 33. Every 14 
perſon who ſhal! unlawfully burn or ſet fire to any maga- l 
zine, or ſtore of powder, or ſhip, boat, ketch, hoy, or veſ- 11 
ſel, or tackle or furniture thereunto belonging, not apper- | | 
taining to an enemy or rebel, ſhall be puniſhed with death, | 
by the ſentence of a court martial. Art. 25. | 

8. If any perſon ſhall, by day or by night, in a riotous, Burning wood | 
open, tumultuous, or in a ſecret and clandeſtine manner, growing. j 
forcibly, or wrongfully and maliciouſly burn any wood, 10 
or ſprings of wood, or coppice wood, he ſhall be guilty of 
felony. 1G. fl. 2. c. 48. 6G. c. 16. 


— —— oor - 


And any two juſtices, or the juſtices in ſeſſions, may 1 
cauſe the offender to be apprehended, and hear, and de- if 
termine, and adjudge the offence. 6G. c. 16. 1 


But if the offender is not known, then the perſon in- in 
jured ſhall have ſats faction from the, inhabitants of the | 
pariſhes, towns, or places joining thereon, in the ſame | 
manner as for dikes and hedges overthrown in the night, * 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if & 
it cannot be known by the verdict of aſſize or jury who | 
did the fact, the towns near adjoining ſhall be diſtrained 10 
to levy the hedge at their own coſt, and to yield damages) | | 
unleſs the offender be by ſuch pariſh, town, or place, 
convicted in ſix months. 6G. c. 16. 

9 No perſon ſhall on any mountains, hills, heaths, Burning line, | 
moors, foreſts chaſes, or other waſtes, burn between dose, furze oc x 
Feb. 2. and June 24. any grig, ling, heath, furze, goſs or "—_—_ 
fern; on pain of being committed to the houſe of correc- 
tion for any time not exceeding one month, nor leſs than | 
ten days, there to be whipt, and kept to hard labour, 4 & 

. 13. $8. 

10. If any perſon ſhall ſet fire to, burn, or Ceſtroy any Burning oſs, 
goſs, furze, or fern, in any foreſt or chaſe without con- furz*, or fera in j! 
lent of the owner or perſon chicfly entruſted with the cuſ- Oy | 
tody of ſuch foreſt or chaſe, or ſome part thereof, or n 
ſhall be aiding therein, and being brought before a juſtice, 1 
ſhall be thereof convicted by confeſſion, or oath of one | 
witneſs, or on view of the juſtice, he {hall forſeit not exceed- 
ing 51. nor leſs than 40 8. half to the informer, and half '| 
to the poor; if not forthwith paid, to be Jevied by diſtreſs ; | 
and if not ſufficient diſtreſs can be found, the juſtice ſhall 
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Not to ſell fat 1. 
cattle alive, 


ConÞ'ring to 


victuals. 


Burning. 
commit him to the common gaol for any time not exceed. 
ing three months, nor leſs than one month. 28G, 2. 
. 1 
Burning a laden 5 17 2 any perſon ſhall maliciouſly, willingly, and un- 
__ fire lawfully, burn or cauſe to be burnt, any wain or cart, la. 
den with coals, or with any goods or merchandizes ; or 
any heap of wood prepared, cut, or felled for making coals, 
billets, or talwood, he ſhall forfeit treble damages to the 
party grieved, to de recovered by action of treſpals; ; and 
alſo 10 1. as a fine to the king. 37 H. 8. c. 6. / 4. 
Puniſhment ofa 12. If any ſervant, thro' negligence or careleſſneſs, ſhall 
3 pany, fire or cauſe to be fired any dwelling houſe, or outhouſe or 

g a houie. . , 
houſes, and be thereof convicted on the oath of one wit- 
neſs before two juſtices, he ſhall forfeit 100 J. to the 
churchwardens of the pariſh where the fire ſhall happen, 
to be diſtributed by them to the ſufferers, in ſuch propor- 
tions as to them ſhall feem juſt ; and if he do not pay the 
ſame immediately on demand of the churchwardens, the 
ſaid juſtices ſhall commit him to ſome workhouſe or houſe 
of correction for eighteen months, there to be kept to 
hard labour. 6 An. c. 31. 

13. By the commiſſion of the peace, any juſtice may 
cauſe to come before him, all thoſe who to any of the 
people concerning the firing of their houſes have uſed 
threats, to find ſufficient ſecurity for the peace or their good 
behaviour towards the king and his poopie 3 and if they 
ſhall refuſe to find ſuch ſecurity, may cauſe them to be 


ſafely kept in the king's priſons, until they ſhall find ſuch 
ſecurity. 


Threatning to 
burn a houſe, 


Burying ia Woollen. See TUoollen Manukackute. 


Bütchers. 


O perſon, uſing the trade of a butcher, ſhall ſel!, 

offer, or expoſe to ſale, by himſelf or any other, 
any fat oxen, ſteers; runts, kine, heifers, calves, ſheep, 
or lambs alive; on pain of forfeiting double —_ half 
to the king, and half to him who will ſue. te C. 2.6. 


] 2. If any butchers ſhall conſpire not to fe!] their vieuals 
raile che price of but at certain prices; every ſuch perſon ſhall forfeit for the 
and if not paid in ſix days, 

he 


firſt oftence 191. to the king, 
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Butchers. 


he ſhall ſuffer twenty days impriſonment, and ſhall only 
have bread and water for his ſuſtenance; for the ſecond 
offence 201. in like manner, or the pillory ; and for the 
third offence 401. or pillory, and the loſs of an ear, and 
to be taken ns a man infamous, and not to be credited in 
any matter of judgment. And the ſeſſions or Jeet may de- 
termine the ſame. 2 & 3 Ed. G. c. 15. 

3. No butcher ſhall ſlay any beaſt within any walled Not to kill in 
town, except Carliſſe and Berwick; on pain of forfeiting walled toun. 
for every ox 12d. every cow and other beaſt 8d. half to 
the king, and half to him that will ſue. 4 H. 7. c. 3. 

4. A butcher that ſelleth ſwines fleſh meaz led, or fleſh Selling »nwhot.. 
dead of the murrain, ſhall for the firſt time be grievouſly . 
amerced, the ſecond time ſuffer judgment of the pillory, 
the third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers, Haul. 

Stat. V. 1. pP. 181. 

5. If any butcher ſhall kill or ſell any victual on the Not to kill or 
Lord's day, he ſhall forfeit 6s. 8 d. one third to the in- Om the Lord's 
former, and two thirds to the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of two 
witneſies, to be levied by the conſtable or churchwarden, 

1. 

f 6, No butcher ſhall water any hide, except in June, Not to ster 
Juli, and Auguſt; on pain of 38. 4 d. for each offence. hade. 

1 J. c. 22. /. 2. one third to the king, one third to the 

informer, and one third to the town or lord of the liberty. 

50. 

And the ſeſſions or leet may hear and determine the 

ſame, /. 30. 

Or, any two juſtices, near the place, may (in three 
months aſter the offence committed) ſummon the party 
accuſed, and the witneſſes; and upon the party's appear- 
ance, or contempt in not appearing, on proof of notice 
given, may examine the witneſſes on oath, and give judg- 
ment, and iflue warrants under their hands to levy the pe- 
nalty by diſtreſs; and, if not redeemed in fix days, the 
ſame to be fold. They may alſo mitigate the penalties, fo 
as tney reduce them not to leſs than a fourth part, over 
and above the coſts and charges. And any perſon ag- 
grieved may appeal to the next ſeſſions, who may finally 
determine the ſame; and in caſe of conviction, iſſue war- 
rants for levying the penalties. g An. c. 11. / 26, 37. 

7. No butcher ſhall put to ſale any hide putrified or rot- Selling rotten 
ten; on pain of 38. 4d. for each offence, in like manner. __ 

. . 21. ( 
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Exerciſing the 
trade of a tan- 


3 68. 8 d. a day, to be recovered and levied in like manner. 
| I F. c. 22. f. 2, 25. 
Gaſhing hides. g. If any raw hide ſhall wilfully or negligently be 


gaſhed, in the flay ing thereof; or being ee be offered 


Butchers. 


8. No butcher ſhall be a tanner or currier; on pain of 


to ſale by any butcher or other; the offender ſhall forfeit 
28. 6d. for ſuch hide, and 18. for calf ſkin ; half to the 
poor, and half to the informer : To be levied by two juſ- 
tices in like manner. 9g An. c. 11: / 11: 


a. —» Wy * 


Butter and cheeſe, 


For licenſe to be a badger, leader, kidder, carrier, 
buyer, or tranſporter coaſtwiſe, of butter and 
cheeſe ; ſee the title Badgers. 


I. Concerning the packing, weight, and goodneſs of 


butter. 

I. Concerning ingreſſing and regrating of butter 
and cheeſe. | 

III. Concerning the ſhipping of butter and cheeſe 
for London. | 


IV. Exporting of butter and cheeſe. 
V. Importing of butter and cheeſe. 


7. Concerning the packing, weight, and goodneſs of 
butter, 

Weight of the 1. | WS, RY farmer and other perſon packing up butter 
3 for ſale, ſhall ſet upon every firkin and caſk, when 
the ſame is fully ſeaſoned in water, a continuing viſible 
mark of the juſt weight of the empty caſk ; on pain of for- 
feiting for every offence the ſum of ten ſhillings for every 
hundred weight of butter otherwiſe packed, and fo pro- 
portionably for a greater or leſſer quantity; half to the 
churchwardens and overſeers for the uſe of the poor, and 
half with double coſts to him who ſhall ſue for the ſame in 
ſeſſions, by action of debt, indictment, information, or 

preſentment. 13& 14 C. 2. c. 26. , 5, 6. 
2. Allo every potter ſhall ſet upon every pot which he 
ſhall ſell for packing up butter, the juſt weight of the pot 


when it is burnt, together with the firſt letter of his — 
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Butter and cheeſe, 


tian name, and his ſurname at length; on pain of 18. 
And no perſon ſhall expoſe to ſale any butter packed up 
in any pot not ſo marked, on pain of 28. for every ſuch 
pot. To be recovered and applied in like manner. 13 & 
14 C. 2. c. 26. /. 6. 


289 


3. Every kilderkin of butter hall contain 112 pounds, 3 and 
| 1 2 1 . 
and every firkin 56 pounds neat, Or above : every pound gon 


containing 16 ounces, beſides the tare of the caſk, of good 
and merchantable butter ; and every pot of butter ſhall 
contain 14 pounds neat, or- above, beſides the weight of 
the pot; | 

And no butter which is old or corrupt ſhail be mixed 
or packed up with any butter which is new and found ; 

Nor any whey butter ſhall be packed or mixed with any 
Butter made of cream ; 

And every caſk or pot of butter ſhall be of one fort and 
goodnels ; | 

And no butter ſhall be ſalted with any great ſalt, but 
ſhall be ſalted and ſaved with ſmall falt ; nor more ſalt 
ſhall be intermixed with it than ſhall be needful for its 
preſervation : GE 

On pain that every owner, farnier, or packer of butter, 
not putting up in each kilderkin, firkin, and pot, to be 
ſold or expoſed to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
{hall forfeit the value of all the butter fo falſe packed; and 
for every offence where any kilderkin, firkin, or pot Mall 
be found to contain a jeller quantity of butter than as 
above, ſix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13 & 14 C. 2. c. 26. /. 2 


4. And when the farmer or other perſon hath filled the Owner to fot hie 


calk with butter, he ſhall, beſides the former mark of the 
weight of the caſk, ſet alſo on the catk the firſt letter of 
his chriſtian name, and his ſurname at length with an iron 
brand; on pain of forfeiting for every oflence the ſum of 
108. for every hundred weight of butter otherwiſe packed 
and for more or leſs proportionably ; to be recovered and 
applied in like manner. 13 C 34 C. 2. c. 20. / 5. 

5. And every cheeſemonger and other who ſhall ſell any 
kilderkin, firkin, pot, or other caſk of butter, ſhall de 
therein the full quantity and due quality; or ſhall be liable 


to make ſatisfaction, according to the price thereof. 13 
& 14C.2. e. 26. { + 


6. And no cheeſemonger or other perſon ſhall repack Cheng enger 
for ſale, any butter, in any kilderkin, firkin, or other 


caſk, or pot, on pain of forfeiting double value thereof; to 
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Butter and cheeſe. 


be recovered and applied in like manner. 13@ 14 C. 2 
e 20, 17. 4- 

In what time the 7. BS. proſecution for the offences above, ſhall be com- 

* hall enced in four months after the ſale of the butter. 13 
7. | 

8. But provided nevertheleſs, that no ſeller of butter 
ſhall be charged with any of the ſaid penalties, after the 
buyer hath bought the butter and approved it. 4 . c. 7, 
+ 2. 

9. And for preventing any fraud in the ſeller, after the 
factor or buyer hath bought the butter, the ſaid factor or 
buyer ſhall ſet his ſeal, or mark, or name upon it, or 
upon the caſk ; and it ſhall be afterwards exchanged or 
opened, and the caſk changed, ar any bad butter mixed 
or packed up with good butter, or any other fraud be 
committed by the ſeller; and he convicted thereof, be- 
fore one juſtice, by oath of one witneſs, or confeſſion, he 
ſhall forfeit 20s. for every firkin and offence, to be le- 
vied by the conſtable, by diſtreſs, and to be diſtributed 
by the juſtice, half to the churchwardens and overſcers 
for the uſe of the poor, and half to the informer. 4 /. 
„ 9 i 

But any perſon aggrieved may appeal to the next ſeſſions, 
giving 20 l. bond to the party, to pay colls (in a month af- 
ter) if he is not relieved on his appeal. id. .. 10. 


Proſecution not 
to be, if the 
buyer hath ap- 
proved it. 


Fraud after ſale, 
by the ſeller. 


II. Concerning ingroſſing and regrating of butter and 


cheeſe. 


There is nothing relating to the fore/alling of butter 
and cheeſe, different from the foreſtalling of other goods; 
which may be ſeen under the general title of foreſtalling. 
But as to ingroſſing and regrating the ſame, it hath been 
enacted as followeth : 

1. By the 38 4 Ed. 6. c. 21. No perſon ſhall buy to 
ſell again, any butter or cheeſe, unleſs he ſell the ſame 
again by retail in open ſhop, fair, or market (or victual- 
lers in their houſ.s), and not in groſs; on pain of double 
value, half to the king, and half to him that will ſue. 

And the word retail ſhall be taken only where a weight 
of cheeſe: (225 pounds in ſome places 256, in others 
336 pounds, Dalt. c. 112.) or a barrel of butter, or lels 
quantity, and not above, ſhall be fold at any time to any 
perſon or perſons, 

2. And by the 5 & 6. Ed. c. 14. Whoſoever ſhall 
ingrols or get into his hands any butter or cheeſe, to ſell 
the ſame again, ſhall be deemed an ingroſſer. /. 3 


; 3. But 


Not to be ſold 
again, but by 
retail. 


Ingroſſing. 
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Butter and cheeſe. 291 


But the buying and ſelling again of any butter or Regrating, 
cheeſe, by any licenſed badger, lader, kidder, or carrier, 
ſhall not be deemed regrating. 5 & 6 Ed. 6. c. 14. / 7. 

4. And nothing in theſe two acts ſhall extend to cheeſe- 
mongers and tallowchandJers in London and Heſiminſter, 


Cheeſmongers ia 
London, 


for what they ſhall fell for victualling of ſhips, or for what 


they ſhall ſell in their ſhops or market, not exceeding 
four weys of cheeſe, and four barreis of butter. 21 Jo 
c. 22. 

Provided, that if the juſtices of the peace in any coun- 
ty, in their quarter ſeſſions, ſhall declare that the ſaid 
traders in butter and cheeſe ſhall forbear to buy any in 
ſuch county for any time, and they do buy within that 
time, and fell the ſame by retail, they ſhall not have the 
benefit of this act. id. 


III. Concerning the ſhipping of butter and cheeſe for 


London, 


1. Every warehouſekeeper, weigher, ſearcher, or fhip- No undue pre- 
per of butter and cheeſe, ſhall receive all butter and cheeſe ference, 
that ſhall be brought te him, for the London cheeſemongers, 
and ſhip the ſame without undue preference ; and {hall have 
for his pains 2s. 6d. for every load: and if he ſhall make 
default, he ſhall, on conviction before one juſtice, on oa.h 
of one witneſs, or confeſhon, forfeit for every firkin of 
butter 10s. and for every weigh of cheeſe 5 8. half to the 
churchwardens and overſcers for the uſe of the poor, and 
half to the informer, to be levied by the conſtable by di- 
lirefs and fale. 4 I. c. 7. ſ. 4. 

2, And he ſhall keep a. book of entry of receiving and Book of entry, 
ſhipping the goods; on pain of 28. 6d. for every frkin 
of butter, and weigh of cheeſe, to be levied and applied 
in like manner; and for want of diſtreſs, to be commit- 
ted till paid. 4 W. c. 7. ſ. 5. 

3. A maſter of a ſhip refuſing to take in butter or ziger of a hip 
cheeſe, before he is full laden (except it be a cheeſe- rciufing wo take j 
monger's own ſhip ſent for his own goods), ſhall forfcit . 
tor every firkin of butter refuſed 5s. and for every weigh 
of cheeſe 28. 64. to be levied and applied in like manner. 

4 c.7. , 

4. Perſon aggrieved by the determination of the juſtice, Appeal, 
may appeal to the next ſeſſions, giving 201. bond wich 
one or more ſureties, to the party, to pay coſts (within a 
month after) if he is not relieved on his appeal. 4 NV. 


6. 7. þ. 10. 


But 
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Exception, 
| Exportation. 


1 | Importations 


"19 t ercigh buttons. 1. 


Cheſbire or Lancaſhire. 


Butter and cheeſe. 


5. But this act ſhall not extend to any warehouſe in 
CW. © Yo ho. 


IV. Exporting of butter and cheeſe. 


Butter and cheeſe may be exported cuſtom free, 2 J. 


4. . 


V. Importing of butter and cheeſe. 


By the 32 C. 2. c. 2. No butter or cheeſe ſhall be im- 
ported from Ireland. | 

But by ſeveral temporary acts, the importation of but- 
ter from Jreland is permitted for a limited time. The laſt 
continuation whereof by the 11 G. 3. c. 8. is until March 


ls £772 


Note; There are ſpecial directions in the act of 8 G. 
c. 27. concerning the ſelling of butter in the city of York, 
and the act of the 17 G. 2. c. 8. concerning the ſame 
in New Malton ; which are not general enough to be here 
inſerted, 


Buttons. 


O perſon ſhall ſell or offer to ſale, or import, any 
foreign bone lace, cut-work, embroidery, fringe, 
band ftrings, buttons, or needle-work, made of thread 
and ſilk, or either of them, or any foreign buttons what- 
ſoever; on pain that he who ſhall offer them to ſale ſhall 
forfeit the ſame and 50 l. and the importer ſhall forfeit the 
ſame and 1001. half to the king, and half to him that 
ſhall ſue. 13 C14 C. 2. c. 13. f.2. ' 4 V. c. 10. / 2. 
And on complaint and information given to a juſtice of 
the peace, at times reaſonable, he ſhall iſſue his warrant 
to the conſtable, to enter and ſearch for ſuch manufactures 
in the ſhops being open, or warehouſes, and dwelling 
houſes of ſuch perſons as ſhall be ſuſpected, and to ſeize 
the ſame. 13& 14 C. 2. c. 13. f.. 3. 4. c. 10. ſ. 3 
And foreign Jace and needle-work condemned, ſhall not 


be ſold or delivered out of the warehouſe wherein the *. 
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half to him that ſhall ſue in any court of record, 


Buttons. 


ſhall be ſecured, otherwiſe than on condition of exporta- 
tion. 76. 3. c. 47. 7. 9. a 

And Engliſh bone-lace, needle-work, point, or cut- 
work, may be exported cuſtom free, 11& 12 77. c. 3. 
18 | 
/ 5 No perſon ſhall make, ſell, or ſet on any buttons Wood buttons. 
made of wood only, and turned in imitation of other but- | 
tons; on pain of 40s. a dozen, half to the king, and 


10. 
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6. 2. 
Made of word only] H. 13 V. King and Roberts. An in- 


fol mation was exhibited againſt the defendant, for having 
made wooden buttons, contrary to the ſtatute. Upon 
trial, the jury found a ſpecial verdict, that all the buttons 
was of wood, but there was in it a ſhank of wire. And 
aſter argument, judgment was given for the king, name- 
ly, that this was a button of wood, notwithſtanding the 
ſhank, which is no eflential part of buttons; for buttons 
of ſilk and hair have no ſhanks, Lord Raym. 712. 

3. By the ſaid act of the 10 V. c. 2. No perſon ſhall Cloth buttons. 
make, ſell, or ſet on, any buttons made of cloth, ſerge, 
drugget, frize, camlet, or other ſtuffs of which clothes are 
uſually made; on pain of 40s. a dozen, half to the king, 
and half to him that ſhall ſue in any court of record, 

And by the 8 An. c. 6. No taylor or other perſon ſhall 
make, ſell, ſet on, uſe, or bind on any clothes, any but- 
tons or button 'holes, made of or uſed, or bound with 
ſerge, drugget, frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 5 l. a dozen, half 
to the king, and half to him that ſhall ſue in any court of 
record; or on complaint to two juſtices, they may ſum- 
mon witneſſes, and levy the penalty, and return the over- 
plus if any be, and if any perſon is aggrieyed, he may 
appeal to the next ſeſſions. | 

But by this act no power is given to make diſtreſs. The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 
ſtatutes at large is a looſe, injudicious, and ungrammati- 
cal act, and by its garb may well enough ſeem to have 
been drawn up by the taylors or button- makers; whereby 
it is enacted as follows: 

No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any clothes, any buttons, or button-holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 
camlet, or any ſtuffs that clothes are uſually made of 


(velvet excepted) ; on pain of 40s. a dozen: To be deter- 
ka. mined 
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Buttons. 


mined by one juſtice where the offence ſhall be diſcovered, 
or the offender ſhall inhabit, on oath of one witneſs, in 
three montus after the e committed; and to be di- 
ſtributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence ſhall be dilcovered : it not paid (being lawfully 
demanded) in 14 days after conviction, the juſtice ſhall 
iſſue his warrant to the conſtable where the oftender dwells, 
or can be found, to levy it by diftreſs and ſale; and where 
no ſufficient diiireſs can be found, he ſhall be committed 
to the common gaol of the county or place where he ſhall 
be found, to be kept to hard labour for three calendar 
months. Perſons aggrieved may appeal to the ſeſſions, 
giving ſufficient notice; and the ſeſſions may allow coſts 
to the party aggrieved. 

And taylors cauſing their apprentices or ſervants to 
make ſuch clothes, ſhall themſelves be ſubject to the pe- 
nalties. 

And all ſuch clothes, made with ſuch buttons and but- 
ton- holes, exp:ſed to ſale, ſhall be forfeited and ſcized, and 
recovered and diſpoſed of as the other penalties, 

And by the ſtatute of the 7 G. ff. 1. c. 12. No perſon 
ſhall / cr wear on any clothes (velvet excepted) any ſuch 
buttons or button-holes; on pain of 408. a dozen, on 
conviction by confeſſion, or oath of one witneſs; and 
any juſtice of the peace, where the offence ſhall be com- 
mitted, or the offender ſhall inhabit, ſhall on complaint 
or ib formation on oath, of any credible perſon, in one 
month atter the offence, ſummon the party, and on his 
appearance or contempt, examine the matter, and- on due 
proof by confeſſion, or oath of one witneſs, convict the 
offender, and cauſe the forfeiture by his warrant to be le- 
vied by diſtreſs and ſale; the ſaid penalties to be half to 
him on whoſe oath the party ſhall be convicted, and half 
to the poor of the pariſh where the offence ſhall be com- 
mitted, And perſons aggrieved may appeal to the next 
quarter ſeſſions, giving 8 days notice, 


To him en whsſe oath the party ſhall be convifted)] This is 
almoſt the only inſtance where a ſhare of the penalty is 
given in expreſs words, in a popular action, to the party 
on whoſe oath, any perſon is convicted; and the contrary 
do-trine ſeems generally to prevail, that the defendant 
ſhall not be condemned upon the ſole teſtimony of the 
plaintiff ſwearing for his own intereſt: And it is certain- 
ly againſt the eommon law, that ſuch a perſon ſhould be 

a wit- 


* & . ** 
1 To $IL. 2» > 4.4 
»# FR. 8 jo wv 
LR LA Jos pf Fm 
0 32 n 


x 
* 


Buttons. 1 
d, 1 a witneſs at all; and therefore his right to give evidence 1 
in I in his own cauſe, and the power to convict the defendant 1 
i upon that ſole evidence, muſt depend on the expreſs words 11 
he F of ſome ſtatute. Not to mention, that here is no diſpoſal l 
Te I of one moiety of the penalty, if the party is convicted by | 
ly g his own confeſſion, j 
all 3 , : | 
ls, | | 
Te — — | 
ed I | 14 
all | , 1 
vw Buvping of titles. [ 
ns, q þ 
its 4 I. By the common law. [1] 
II. By ſtatute. l 
to i : 
pe 4 I. By the common law. 11 
. q 21 ſeemeth to be an high offence at common law, to j 
ind 1 buy or fell any doubtful title to lands known to be 17 
3 diſputed, to the intent that the buyer may carry on the T4 
fon I ſuit, which the ſeller doth not think it worth his while to | 
"NY 3 do, and on that conſideration ſgils his pretenſions at an 'Þ; 
on I under rate; and it ſeemeth not to be material whether | „ 
and 4 the title ſo ſold be a good or bad one, or whether the ſel- 14 
. 4 ler were in poſſeſſion or not, unleſs his poſſeſſion were | 4 
Int I lawful and unconteſted ;- for all practices of this kind are | 1 
Ine I by all means to be diſcountenanced, as manifeſtly tending | 1 
his 4 to oppreflion, by giving opportunities to great men to 1 
due 3 purchaſe the diſputed titles of others, to the great grie- I 
the I vance of the adverſe parties, who may often be unable or | 
Tb 4 diſcouraged to defend their titles againſt ſuch powertul | 
f to 2 perlons, which perhaps they might ſafely enough main- f 
halt ta n againſt their proper adverſary. 1 Haw. 261. ö 
om- 1 604 
next 3 II. By ſtatute, | 1 
| 3 1. By the ſtatute of 13 Ed. f. c. 49. No perſon of the | 
1 I king's houſe ſhall buy any title whilfl the thing 7s in diſpute en — 4 
ty is 3 pain of both the buyer and ſeller being puniſhed at the king's | 1 
arty : pleaſure. il 
rary 3 2. And by 32 HF. 8. c. 9. None ſhall buy any pretenced [ 
. 3 right in any land, inleſs the ſeller hath been in peſſeſſiin of the 
the 3 fame, or F the geverfion or remainder thereof, or taken the | 
ain- * rents and profits thereof, for one year next before; on pain that | 
g be E the ſeller ſhall forfeit the land, and the buyer the value, half i 
wit- N to the king, ond half to him that ſhall ſue within ont year, 
q . 2, 6, | 
N U4 Pre: l 
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Carrier, who. 


\ 


Rates f.r car- 


tage. 


Buying of titles. 


Pretenced title] But he who is in lawful poſſeſſion may 
purchaſe the pretended title of any others. 32 H. 8. c. 9. 


J. 4. 


One year before] But no conveyance made by one who 
hath the uncoateſted poſſeſſion, and undiſputed abſolute 
propriety of lands, is any way within the meaning of this 
ſtatute. 1 Haw. 265, 

3. And the offence of buying of titles may be laid in any 
county, at the pleaſure of the informer. 31 El. c. 5. ſ. 4. 


Callico. See Exciſe. 
Cambrick. See Linen. 
Candles. See Erciſe. 
Capias. See Dꝛocels. 
Cards. See Stamps. 


Carrters. 


I. A LL perſons carrying goods for hire, as maſters 
and owners of ſhips, lightermen, ſtage-coachmen, 
and the like, come under the denomination of common 
carriers; and are chargeable on the general cuſtom of the 
realm, for their faults or miſcarriages, 1 Bac. Abr. 343 
2. By the 3 V. c. 12. The juſtices in Eaſſer ſeſſions 
yearly, ſhall rate the prices of all land carriage of goods 
to be brought into any place within their juriſdiction, by 
any common waggoner or carrier; and ſhall certify the 
rates ſo made to the mayors and other chief officers of 


the ſeveral market towns within their juriſdiction, to be 
hung up in ſome publick place to which all perſons may 


reſort: And no ſuch common waggoner or carrier ſhall 
take for carriage above the rates ſo ſet, on pain of 51, 
by diſtreſs, by warrant of two juſtices where ſuch wag- 
goner or carrier ſhall reſide, to the uſe of the party grieve, 
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y N And by 21 G. 2. c. 28, If any comman waggoner or vi 
. i carrier ſhall demand and take any greater price for bring- #01 
ing goods to London, or to any place within the bills of 4 
mortality, than is allowed and ſettled by the juſtices for | 
n ö the place from whence the ſame are brought for the car- j 
P ] rying of goods from London to the ſaid place ; he ſhall [/ 
15 | forfeit 5 l. to the party grieved, to be recovered as by the [ 
ſaid act of the 3 W. ar by diſtreſs and ſale of his goods, 11 
* | by warrant from two juſtices of Middleſex, Surrey, London, 11 
N or Weſtminſter. ſ. 3 | 1 
And the clerk of the peace in the country ſhall, imme- 1 
= diately after Eaſter ſeſſions yearly, certify to the lord | 
mayor of London, and to the reſpective clerks of the peace F 
: for Middleſex, Surrey and Weſtminſter, the rates made |'Þ 
- for the carriage of goods in their reſpective counties and | 
| places; which certificate, or an atteſted copy thereof, 
3 ſigned by the officer to whom the ſame ſhall be tranſ- | 
| mitted, ſhall be ſufficient evidence of the prices ſo ſet, it 
1 And every common waggoner or carrier ſhall have his | 
© chriſtian and ſurname and place of abode, in large or ca- 1 
pital letters, placed upon ſome conſpicuous part of his [1 
I carriage, before he ſhall drive the ſame; on pain of 20s. 1 
1 E to be levied and recovered as aforeſaid. /. 4. 1 
I Note; This act of the 21G. 2. c. 8. ſtands repealed, | bd 
by the 7 G. 3. c. 40. by miſtake, as it ſeemeth; for the | 4 
repeal was intended, moſt probably, only for ſo much of 1 
the ſaid act as relates to turnpike roads, and not for what | 
ers © relates to the price for carriage of goods.] 1. 
n, I And a carrier ſhall not evade the Jaw, by refuſing to 
on carry goods at the prices limited. For if a common | 
he = carrier, who is offered his hire, and who hath conve- | 
5 nience, refuſes to carry goods, he is liable to an action it 
"Ns in the fame manner as an innkeeper who refuſes to en- | | 
dds © tertain a gueſt, or a ſmith who refuſes to ſhoe a horſe; 1 
by I Bac. Abr. 344. | | 
the 4 So an action will lie againſt a common ferryman, who 
of | refuſeth to carry paſſengers. id. 
be q But if the porter puts up the box of a paſſenyer behind 
nay | A ſtage coach, and the mafter as ſoon as he knows of it bf 
all ſays, he is already full, and refuſes to take the charge of | 
51, tit, the maſter ſhall not be liable. For this is the ſame | 
age with an hoſt who refuſeth his gueſt, his houſe being full, 0 
ed. | and yet the party ſays he will ſhift, or the like, if he be [! 
robbed, the hoſt is diſcharged, id, | 
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So a cartier may refuſe to admit goods into his ware. 
houſe at an unſeaſonable time, or before he is ready to 
take his journey ; but he cannot refuſe to do the duty in- 
cumbent upon him by virtue of his publick employment. 
L. Raym. 652. 

Carrier travelling 3. No carrier with any horſe or horſes, nor waggon- 
1 * man, carman, or wain-man, with their reſpectiye car- 
1 riagee, ſhall by themſelves, or any other, travel on be 
| Lord's day, on pain of 20s. on convicton in fix mont! 

before one juſtice (or n 3 on view, or confeſſion, or 


| oath of two witncites, to be levied by the conſtable or 
ö churchwuardens by diſt op to the uſe of the poor, ex- 
| ' f cept that the juſtice may reward the informer with any 
14 * t excced:n > a third part. 3 C. c. 1. 

1 Carrier imbezil- . 

1% ling goods. 4. Ith :ath been holden, that a carrier imbezilling goods 


which he has received to carry to a certain place, is not 
guilty of felony, becauſe there was net a ſfeloniors tal. 


— 1 


7 
—— — —— 
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ing; but is liable only to a civil action. 1 Haw, 89, 
Carrier opening 1 5 1 : : 

ſl > pack. 5. But it hath been reſolved, that if a carrier open a 
N pack, and take out part of the goods, with intent to ſteal 
. it, he may be guilty of felony; in which caſe it may be 


| ſaid, not only that ſuch poſſeſſion of a part diſtinct trom 
1'% the whole, was gained by wrong, and not delivered by the 

owner; but alſo that it was obtained baſely, fraudulently, 

N and clandeſtinely, in hopes to prevent its being difco- 

Vs vered at all, or fixed upon any one when diſcoy ered, 1 
. Haw. o. 


"| Carrier ſtealing 6. Alſo it ſeems clear, that if a carrier, after he has 
| 1 b ht the goods to the place appointed, take them away 
! brought to the Ufoug P PPO take away 
\ place, again ſecretly, with intent to ſteal them, he is guilty of 
i felony ; becauſe the poſſeſſion, which he received from 
(hi the owner, being determined, his ſecond taking is in 
1 ; al] reſpects the fame, as if he were a mere ſtranger, 1 
if Carrying to an- F. 4 
1 eee 7. Allo it hath been reſolved, if goods be delivered to 
| j a carrier, to be carried to a certain place, and he carries 


them to another place, and diſpoſeth of them to his own 
| uſe, that this is felony z becauſe this declareth that his 
i intention. originally was not to take the goods, upon the 

Ph agreement and contract of the party, but only with a de- 
i ſign of ſtealing them. Kelynge 82. 

8. Where goods afe to be delivered to a carrier, and he 
is robbed of them, he ſhall be charged, and anſwer for 
them, by reaſon of the hire: And this was at the com- 
* mon 
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mon law, before the hundred was anſwerable over to him; 
becauſe ſuch robbery might be, by content and combina- 
tion, carried on in ſuch a manner, that no proof could 
be had of it. 1 Salk. 143. 

And altho' it may be thought a hard caſe, that a poor 
carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 
he takes; yet the inconvenience would be far more into- 
lerable, if he were not ſo, for it would be in his power 
to combine with robbers, or to pretend a robbery, or ſome 
other accident, without a poſiibility of remedy to the par- 
ty; and the law will not expoſe him to ſo great a temp- 
tation, but he muſt be honeſt at his peril. 12 Mad. 
482 

9. And generally, if a man delivers goods to a com- Otherwiſe leGne 
mon carrier, to carry to a certain place; if he loſes or & damaging 2 
damages them, an action upon the caſe lies againſt him: S8. 
for by the cuſtom of the realm, he ought to carry them 
ſafely. 1 Bac. Abr. 343. 

And if he be a common carrier, tho' there be no agree- 
ment, or rate ſettled, or promiſe of payment; yet he 
ſhall recover his hire on a guantum meruit, and therefore 
ſhall be liable for loſs and dameges. 1d, 

Alſo if a perſon, who is no common carrier, takes up- 
on himſelf to carry my goods, tho' I prumiſe him no re- 
ward, yet if my goods are loſt or damaged by his default, 

I ſhall have an action againſt him, id. 

For the very taking of the goods is a general conſide- 
ration, tho' he be not a common carrier: and the accep- 
tance of the goods makes him liable, Shaw. 104. 

10. A delivery to the carrier's ſervant, is a delivery to Goo!s delivered 
the carrier; and if goods are delivered to a carrier's porter, yy the cmi 
and Joſt, an action will lie againſt the carrier. Read. hy = 
Car. 

At Bury aſſizes, 1732, in the caſe of Harvey againſt 
Sliard and his wife; the plaintiff brought his action agair ſt 
Hliard and his wife, for a box with 801. in it, which 
was delivered to her as book-keeper to her brother, who 
was a carrier, in order to be ſent by the wazgon to Lon- 
don ; which 801. was afterwards loſt: It was adjudged, 
that the action would not lie againſt her, but it ought to 
have been brought againſt the biother himſ-If. And the 
plaintiff was nonſuited. 2 Barnard. 234. 

11. if a box is delivered generally to a carrier, and he How far it is ne- 
accepts it; he is anſwerable, though the party did not tell az that be 
him there is money in it. But if the carrier aſks, and hne. e 
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Carriers. 


the other fays no, or if he accepts it conditionally, pro- 
vided there is no money in it, in either of theſe cafes the 
carrier 1s not liable, Str. 145. 

If a man delivers a box to a carrier to carry, and he 
aſks what is in it, and the man tells him, a book and to— 
bacco (as the caſe was) and in truth there is 1001, be. 
ſides ; yet if the carrier is robbed, he ſhall anſwer for the 
money : for the other was not bound to tell him all the 
particulars in the box, and it was the bufineſs of the car- 
rier to have made a ſpecial acceptance. 1 Bac. Abr. 345, 

But if a perſon, being a common carrier, 1i--eives by 
his book-keeper from another man's ſervant, wo uf 
money ſealed up, containing as was told him 200 
the book-keeper gives a receipt for his maſter to this 
fect, Received of ſuch a one two bags of money ſealed 
up, faid to contain 2001. which I promiſe to deli on 
fuch a day at ſuch a place unto ſuch a perſon, he to pay 
10 8. per cent. for carriage and riſque ; tho' the bags con- 
tain 4001. and the carrier is robbed, he ſhall be anſwer— 
able only for 2001. for this is a particular undertaking ; 
and as it is by reafon of the reward that the carrier is 


hable, when the plaintiff endeavours to defraud him of 


It, it is but reaſonable he ſhould be barred of the remedy, 
which is only founded on the reward. 1 Bac. Abr. 346, 

A man took a place in a ſtage coach, and in the jour- 
ney the defendant by negligence loſt the plaintiff's trunk 
upon not guilty pleaded, the evidence was, that the plain- 
tiff gave the trunk to the man that drove the coach, who 
promifed to take care of it, but Joſt it: Holt chief juſ- 
tice held, that the maſter was not chargeable, and that a 
ſtage coachman is not within the cuſtom as a carter is, 
unleſs the maſter makes a diſtinct price for the carriage of 
the goods as well as of the perſons. 1 Salk. 282. 

But by the cuſtom and uſage of ſtage coaches, every 
paſſenger uſes to pay for the carriage of goods above ſuch 
a weight; andin ſuch caſe the coachman ſhall be charged 
for the loſs of goods beyond ſuch weight. Comyn. 25. 

12. Where goods are ſtolen from the carrier, he may 
prefer an indictment againſt the felon, as for his own 
goods; for tho' he has not the abſolute property, yet he 
has ſuch a poſſeſſory property, that he may maintain an 
action of treſpaſs againſt any one who takes them from 
him, and ſo may indict a thief for taking them ; and the 
indictment were good alſo, if it had been brought by the 
real owner, Kelynge 39, 
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Carriers. 


2 man may commit larceny by ſtealing his own goo 
livered to the carrier, with intent to make him anſwer 
for them; for the carrier had a ſpecial kind of property 
in the goods, in reſpe& whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as having 
ſtolen the ſaid carrier's goods, and the injury is altogether 
as great, and the fraud as baſe, where they are taken 
away by the very owner. 1 Haw. 94. 


Caſual death. See Deodand. 


Cattle. 


So much of this title as concerns butchers in parti- 
cular, may be ſeen under title Butchers. The 
form and manner of licenſing Drovers of cattle 
is inſerted under the title Badgers, as being 
connected with the licenſing of badgers, laders, 
kidders, carriers, buyers, and tranſporters coaſt- 
wiſe, of corn or grain, butter and cheeſe. 


J. What number of cattle a man ſhall keep. 

II. Concerning the bringing of cattle into England. 

ITT. Buying and ſelling of cattle. 

IV. Stealing, killing, or maiming of cattle. 

V. Probibiting the importation of hides, eins, or 
other parts of cattle, to prevent infection. 


1. What number of cattle a man ſhall keep. 


i. POR the encouragement of the breeding of cattle, 
every perſon who ſhall keep above ſixſcore ſheep, 
above what is for his houſhold, ſhall for every threeſcore 
ſheep keep one milch cow, and bring up yearly for every 
ſixſcore ſheep one calf; on pain of forfeiting 20s. a 
month. 
And every perſon who ſhall keep above 20 oxen, ronts, 
ſhrubs, ſteers, heifers, or kine, ſhall for every ten of them 
keep one milch cow yearly, and rear one calf for the ſpace 


of 


301 


12. And there is a ſpecial caſe, wherein it is ſaid, that Perſon ſtesling 
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Cattle. 


of one year, (unleſs it die in the mean time), for every 
ſach two milch cows ; on pain of forfeiting 20s. a month; 
| "Theſe penalties to go, half to the king, and half to him 
who ſhall ſue in the ſeſſions or other court of record, 2 
e. 0.7 . . . 

2. And for the encouragement of tillage, and to prevent 
the ingroſſing of farms into a few hands, no man ſhall keep 
above 2000 ſheep, at fixſcore to the hundred, over and 
above what is neceffary for his-houfhold ; except it be upon 
his own proper eſtate ; on pain of 3s. 4d. for every ſheey 
above that number, half to the king, and half to him that 
ſhall ſue for the ſame in ſeſſions: lambs not to be ac- 
counted ſheep, till the ſecond midſummer after they are 


lambed. 25 H. 8. c. 13. 


None to have 
above 2000 
ſheep, 


II. Concerning the bringing of catile into England. 


Cattle of the iſle 
of Man. 


1. By the 5G. 3. c. 43. Beſtials may be freely imported 
from the iſle of Man. 

2. By the fixth article of the union, no Scotch cattle, 
carried in England, ſhall be liable to any other duties, 
than thoſe to which the cattle of England are liable. 5 
An. c. 8. 

3. By the 18 C. 2. c. 2. the importation of cattle from 
Ireland, and other places beyond ſea, is declared to be a 
common nuſance. 

And if any ſhall be imported, any perſon may ſeize them, 
and keep them 48 hours; and if in that time, it be made 
appear to a juſtice, on the oath of two witneſſes, that they 
were not imported from [rc/and, nor from any other place 
beyond ſea, then they ſhall be delivered on warrant of ſuch 
juſtice ; but on default of ſuch proof and warrant, then to 
be forkgey. - 16G 2. c. 2. 32 C2 c. 1. | 

And the ſeizor, within ſix days after the conviction and 
forfeiture, ſhall cauſe them to be killed; the hides and 
tallow he ſhall have himſelf, the reſt ſhall go to the poor, 
to be diftributed by the churchwardens and overicers, 
0. 2 £2; 

And the ſeizors, churchwardens, or overſeers neglecting 
their duty herein, ſhall forfeit 40s. for every one of the 
great cattle, and 10s, for ſheep and ſwine; half to the 
poor; and half to the informer, by warrant of one juſtice, 
by diſtreſs; for want of diſtreſs, commitment for three 
months; 22 C. 2. e. 2. /. 6. 

And the ſhips bringing the ſame ſhall be forfeited, znd 


Scotch cattle. 


Irih cattle, 


half for himſelf, 20 C. 2. c. 7. 
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lations concerning the buying and ſelling of cattle within 


Cattle. 


And a juſtice of the peace may by warrant apprehend 


the ſeaman, and all others concerned, and commit them 
x0 gaol for three months. 20 C. 2. c. 7. 


/ 
And if no ſeizure is made in the diſtrict where they are 


fr imported, ſach place ſhall forfeit 100 l. to the uſe of 
the houſe of correAion. 20 C. 2. c. 7. 


And if the cattle come by colluſion of officers, or other- 


wiſe, into any other than the fiſt diſtrict, they may be 


fied there in like manner. 20 C. 2. c. 7. 

And perſons confederating to elude this act, ſhall incur 
a præmunire. 20 C. 2. c. 7. 

And alſo, cattle once ſeized, and afterwards found in 
another diſtrict, may be reſeized there. 32 C. 2. c. 2. 
10. 

And Engliſb cattle intermixed in a drove with Ji cattle, 
may be ſeized as Iriſb cattle. 32 C. 2. c. 2. f. 11. 

But, finally, by the 5 C. 3. c. 10. theſe reſtrictions 
are taken off for a time; and thereby it is enacted, that all 
forts of cattle may be imported from Treland, duty free, 
for five years. And by the 11 C. 3. c. 37. all live cattle, 
and other fleſh proviſions, are prohibited to be exported, 
til the 20th day after the commencement of the next ſeſ- 
ſion of parliament. 


LI. Buying and ſelling of cattle. 


1. No perſon ſhall buy an ox, ſteer, ront, cow, heifer, None ſhall buy 
or calf, and ſell the ſame again alive in the ſame market 2ud fell in the 


or fair; on pain of forfeiting double value, half to the 
king, and half to him who ſhall ſue. 3&4 Ed. 6. c. 19. 

30. c. 4. / 5,8. 

2. And if any perſon (except drovers licenſed) ſhall buy Not to fell again 
any ox, ront, ſteer, cow, heifer, calf, ſheep, lamb, goat, in lec chan ges 
or kid living, and fell the ſame again alive, unleſs he , 
keep and feed the ſame for five weeks; he ſhall forfeit 
double value, half to the king, and half to him that ſhall 
ſue in any court of record: And alſo the juſtices in ſeſ- 
bons may determine the ſame, by inquiſition, preſentment, 
bil, or information, and by examination of two witnefles, 
and make a proceſs thereupon as upon indictment; and make 
eſtreats for the king's moiety, and award execution of the 

E other moiety for the complainant, by fier: facias, or ca- 
Laas, as the courts at Veſlminſter may do. 5& 6 Ed. 6. 
„14. / 9, 10. 


Note, in the ſtatute of 31 G. 2. c. 40. there are regu- 


tae 


Cattle. 


the bills of mortality: and the offences concerning the ſame An 
are to be heard and determined, and the penalties levied, to co 
by the juſtices. Which regulations, not being general, rere 
are not here inſerted. _ 5 266. 
es on tone © Þ By the 3C. c. 1. No drover, with any cattle, ſhall L = Xi 
days. travel on the Lord's day; on pain of 20 8. which may be n 
levied by the conſtable or churchwarden, by warant of one f 
juſtice, on conviction on his view, or by confeſſion, or the wh 1 
oath of two witneſſes; one third to the informer, and two 8 oy 
thirds to the poor. 8 1 
V. Stealing, killing, or maiming of cattle. wh 
| | | ö 7 
1. By the 22 C23 C. 2. c. 7. If any perſon ſhallin ig 
1 the the . time maliciouſly, unlawfully, and willingly il! ie any 
night. | or defiroy any horſes, ſheep, or other cattle, he ſhall be 1 
guilty of felony; but without corruption of blood, or Wu 
loſs of dower : But to avoid judgment of death, or exe- L An 
cution thereupon, he may chuſe to be tranſported to ſome oc 66 
of the plantations, to be mentioned in the judgment, for ; Aa 
*. 333 g LY victed. 
And if any perſon ſhall in the night time maliciouſly, E to loſe 
unlawfully, and willingly maim, wound, or otherwiſe hurt oa pprel 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 1 
not be killed or utterly deſtroyed ; he ſhall forfeit treble S within 
0 damages, by action of treſpaſs, or upon the caſe: to be 
Wl And three juſtices (1'2,) may inquire by 2 jury and 3 
' witneſſes; and may iſſue warrants for ſummoning jurors, Wl 
. and for apprehending perſons ſuſpected, and take their ex- . p, 
J aminations; and cauſe witneſſes to come before them to $ 
| give information on oath, ſo as no perſon to he examined F 
' ſhall be proceeded againſt, for any offence concerning It 4 
. which he is examined as a witneſs, and ſhall make a true 4 
s | diſcovery: and if ſuch witneſs, bein ſummoned, refuſe 8 . 
bi to appear, they may commit him till he ſubmit to be ex- in . 
1 mined on oath. bitit g 
| Steang, or kil- 2. And by the 14 C. 2. c. 6. and 15 C. 2. c. 34. I WF vim. 
10 _y o_ ne" any perſon ſhall feloniouſly drive away, or in any other E hoofs, 
it reward.) manner feloniouſly ſteal any ox, bull, cow, calf, ſteer, 8 Britain 
bullock, heifer, — or lamb; or ſhall wilfully kill We orders, 
| any ox, bull, cow, calf, ſteer, bullock, heifer, ſheep, ſaid ſh: 
1 or lamb, with a felonious intent to ſteal the whole car- J any co 
I caſs, or any part thereof; or ſhall aſſiſt or aid in com- Lkiaedo 
mitting any ſuch offence, he ſhall be guilty of felony 1 
FA without benefit of clergy. Fer 
it And 1 Vo! 
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Cattle. 


And every perſon who ſhall apprehend and proſecute 
to conviction any offender, ſhall have 10 l. reward. In 
order to which, he ſhall have a certificate ſigned by the 
judge, before the end of the aſſizes, certifying the convic- 
tion, and where the offence was committed, and that ſuch 
offender was apprehended and profecuted by the perſon 
claiming the reward; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate direct what ſhare ſhall 
be paid to each claimant, Which certihcate being tendered 
to the ſheriff, he ſha!l within a month pay the ſame with- 
out deduction z on pain of forfeiting double, with treble 
coſts, The ſame to be allowed in his accounts, or to be 
repaid to him out of the treaſury. 


3. And by the 9 C. c. 22. commonly called the Black Killing or 
wounding by the 


act, which is inſerted at large under the title of that name, 
If any perſon ſhall unlawfully and maliciouſly kiil, maim, 
or wound any cattle, he ſhall be guilty of felony without 
benefit of clergy ; but without corruption of blood, 

And the hundred ſhall be anſwerable for the damages, 
not exceeding- 2001. : 

And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any offender; and ſhall be killed, or wounded, ſo as 
to loſe an eye or the ule of any limb, in endeavouring to 
apprehend or ſecure him; on proof thereof at the felons, 
and on certificate thereof from thence, the ſheriff ſaa!! 
within 30 days pay to the perſon intitled the ſum of 501, 


to be repaid to him out of the treaſury, 0 


V. Probibiting the importation of hides, ſkins, or other 
parts of catile, to prevent infectien. 


It ſhall be lawful for the king, his heirs or ſuceſſors, 
as oiten as he or they ſhall find it neceſlary, by procla- 
mation with the advice of his privy council, or by his order 
in council, to be publiſhed in the London Gazette, to pro- 
hibit generally, or from any particular country or coun- 
tries, the importation of any hides or ſkins, horns or 
hoofs, or any other part of any cattle or beaſt, into Great 
Britain or Ireland, for ſuch time, and under ſuch rules, 


1 ny and regulations, as he or they by the advice afore- 
bald ſhall judge moſt expedient and eſfectual to prevent 


428 14 


au contagious diſtemper from being brought into theſe 


Kingdoms, 9-6, 39- 
Vor. I. Þ 4 Certiozari. 


Black act. 
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Certiozarti, 


Ceruorari, what, Certiorari is an original writ, iſſuing out of the court 
of chancery or the king's bench, directed in the king's 
name to the judges or officers of inferior courts, command- 
ing them to certify or to return the records of a cauſe, de- 
pending before them, to the end the party may have the 
more ſure and ſpeedy juſtice, before the king or fuch juſ- 
tices as he ſhall aſſign to determine the cauſe, 1 Bac, 
Abr. Certior. A. 

What things Alſo, the juſtices of the peace may deliver or ſend into 
_ the king's bench, indictments found before them, or re- 
of certiorari, cCognizances of the peace taken before them, or force re- 

corded by them, without any certiorari, Dalt. c. 195. 
Concerning which writ of certiorari, it 15 here ſhewn, 


J. In what caſes it is grantable. 
IT. How to be granted and allowed, 
III. The effect of it. 

V. The return of it. 


J. In what caſes it is grantable. 


. Acertiorari lies in all judicial proceedings, in which 
writ of error lies a writ of error does not lie; and it is a conſequence of all 
8 inferior juriſdictions erected by act of parliament to have 
their proceedings returnable in the king's bench. L. Raym, 
469, 580. 
Where not ſpe- 2+ And therefore a certiorari lies to juſtices of the peace, 
cially prohibited even in ſuch caſes which they are empowered by ſtatute 
by ſtatute. finally to hear and determine; and the ſuperintendency of 
the court of king's bench is not taken away without ex- 
preſs words. 2 Haw. 286. 

3. But it ſeems agreed, that a certiorari ſhall neyer be 
granted to remove an indictment after a conviction, unless 
for ſome ſpecial cauſe; as where the judge below is doubt- 
ful what judgment to give. 2 Haw. 288, 

And, E. 18 G. 2. K. and Nicolls. An indictment was 
removed into the court of king's bench by certiorari, after 
conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari, being brought 
before judgment; and this court not being apprized oi 
the circumſtances of the offence, could not tell what 

3 judgment 
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Certioꝛari. 


judgment to give: and in Carth. 6. it is ſaid, they cannot 1. 
give judgment, A rule therefore was made to ſhew Tit 
cauſe why the certiorari ſhould not be quaſhed, ſo as to 1; 
remit it back to the ſeſſions; which was afterwards made | 
? abſolute. Str. 1227. | 5 | h | 
L And in the caſe of the King againſt Gwynne and others, 1 
2 H. 32G. 2. The court (on a defended motion) granted | / 
2 [ a Procedends, at the inftance of the defendants, upon an 1 
* L indictment for an aſlault at the quarter ſeſſions at Bree, | 
2 | removed into the king's bench by certiorari z becauſe the 1 
. | certiorari had not iſſued till after the defendants had con- 1 
feſled the aſſault below ; tho' the conviction was not at- | 
* , ter a trial, and tho' teveral of the juſtices were ſworn | 
'Y to be near relations of Mr. WW nnes one of the defendants, | 
. i namely, his father, two brothers, and an uncle. Bur- | 
row. Mansfeld. 749. | 1 
bs, : 4. Alſo, it ſeems a good objection againſt the granting After iſſue join. | 
2 a certiorari, that iſſue is joined in the court below, and 1 
a venire awarded for the trial of it, 2 Haw. 288. f 
5. It hath been adjudged, that wherever a certiorari Where the court 1 
is by law grantable for an indictment, the court is bound — 2 * 
of right to award it at the inſtance of the king, becauſe : | 
every indictment is the ſuit of the king, and he has a pre- q 
rogative of ſuing in what court he pleaſes, But it ſeems | 
to be agreed, that it is left to the diſcretion of the court, | | 
either to grant or deny it at the prayer of the defendant. 1 
2 Haw. 287. 14 
vhich 6. And e ſeems that the court will not ordinarily, at Net for heincve 1 
of all the prayer of the defendant, grant a certiorari for the re- . 1 
have morah of an indictment of perjury, or forgery, or other | 
Raym. heinous miſdemeanor ; for ſuch crimes deſerve all poſſible | | 
Aiſcountenance, and the certiorari might delay, if not i 
peace, WF wholly diſcourage the proſecution. 2 Haw. 287. | 
{tatute J | \ 
a - | 
iy is II. How to be granted and allowed | | 
| 8 4 
ter bt 1 pipe; enditment or preſentment : By the 5 IT. c. t. How ta be grants f 
unleſs I Wet 39 . c. 33. It is enacted, that in term time, ng «4 onind.Qtment | 
N writ of certiorari, at the proſecution of any party indicted, o Pelen tene. | 
; 3 ſhall be granted out of the king's bench, to remove any indict- ö 
1 : {res . rages of treſpaſs or miſdemeanor, before trial had, | | 
ri, after Wil 7, OI e juſtices, in Jeſfons ; unkeſs ſuch certiorari ſhall 
\ doubt ded upon motion of counſel, and by rule of court made 


e for the granting therdof. 

7 A * * . pu - 

ol ge But . the vacation, writs of certiorari may be granted by 
} | any juſtice no bh 1 
tell what N Juice of the king's _—_ whe name hail be inderſed 


jud gment 2 mn ' | | 


— 


0 Ly 
Certiozart, 
on the writ, and alſo the name of the perſon at whoſe inſtar 
it is granted. 

And all the parties indicted, proſecuting ſuch certiorari ſhall, 
before the allowance thereof, find two ſufficient manucaptors, 
who ſhall enter into a recognizance before a juſtice of the king", 
bench (who ſhall indorſe the ſame on the writ), or before a 
Juſtice of the peace of the county or place, in the ſum of 201. 


' with condition, at the return of the writ, to appear and plen/ 


to the ſaid indictment or preſentment, in the ſaid court of king”; 
bench, and at his own coſis and charges to cauſe and procure th: 
1/ſue that ſhall be joined thereupon, or any plea relating there- 


unte, to be tried at the next aſſixes for the county wherein th; 


indiftment or preſentment was found, after ſuch certiorari ſhall 


be returned, or the next term if in London, Weſtminſter, 9 


Middleſex, —_ the court ſhall appoint another time, and if 
fo, then at ſuch other time; and to give due notice of ſuch 
trial, to the proſecutor or his clerk in court; and alſo that tl: 
party proſecuting the writ of certiorari, ſhall appear from «ay 
10 day, in the ſaid court of king's bench, and not depart undi 
he ſhall be diſcharged by the court. 

And the ſaid recognizance ſhall be certified into the king's 
bench, with the certiorari and mditiment, to be there filed, 


and the name of the proſecutor (if he ſhall be the party grieved), 
er ſome publick officer, ſpall be indsrſed on the indittment. 


And if the defendant proſecuting the writ of certiorari, be 
convicted of the offence for which he was indifted, then the 
court of king's bench ſhall give reaſonable coſts to the proſecutor, 
:f be be the party grieved or injured, or be a juſtice, conſtable, 
or other civil officer, who proſecutes on account of any thing that 
concerned him as «fficer, to be taxed according to the courſe if 
the ſaid court, wha ſhall, for the recovery thereof, within ten 

* days after demand, and refuſal of payment, on oath, have an 
attachment awarded; and the recognizance not to be diſcharged 
till the coſts are paid. 

But if the perſon procuring the certiorari, being the defen- 
dant, ſhall not, before all:wance there, procure ſuch manucap- 
tors to be bound as aforeſaid, the juſlices may proceed to the trial 
of the indiciment in ſeſjims, notwit>/tanding the writ of cei- 
tiorari delivered. 


At the proſecution of any party indicted] This extends only 
to certiorari's procured by perſons indicted ; from whence 
it follows, that thoſe which are -procured by the proſecu- 
tor of an indictment, remain as they were at common 
law. 2 Haw. 292. 
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T7 be tried at the next aſſixes] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor give rules according 
to the courſe of the court. 2 Haw. 293. 


Reaſonable cofts) The maſter of the crown ofnce, in 
taxing the coſts, ought only to confider thoſe which are 
ſubſequent to the certiorari, 2 Haw. 292. 


To the proſecutor, if he be the party prieved or injured] 
H. 20 G. 2. K. and Ingleton. The defendant was indict- 
ed for attempting to ſet fire to the houſe of ane Eſan in 
Juri, and the indictment alſo charged that the defendant 
ſolicited Maſon, one of the proſecu:ors, to help to ſet 
fre to the houſe, Maſon and one Glenten informed the 
mayor of Tork of this, who bound Maſen and Glenton over 
to proſecute the defendant. The ſaid defendant removed 
the indictment by certiorari into the court of king's bench, 
and was thereupon convicted and fined. On payment of 
the fine, it was moved that the recognizance ſhould be 
diſcharged. Unto which it was objected, that the defen- 
dant was obliged, before the diſcharge thereof, to pay the 
coſts of the proſecuto!'s, But by the court, this caſe is not 
vithin the act, for the act extends only to officers and 
perſons really injured, which neither Glentan nor Maſon 
are, for there was no damage done to the houſe, but only 
intended to be done, nor are either of them officers. And 
the recognizance was diſcharged. 1 Viihn 139. 

In a like caſe, MH. 30 G. 2. XK. and Smith. It was 
moved, that beſore the recognizance ſhould be diſcharged, 
the proſecutor ſhould have his coſts. The objection was, 
that no name of any perſon, as being either the party 


. grieved or injured, or a public civil officer, was indorſed upon 


the indictment. It was anſwered, That this is not neceſſary 
in order to giving coſts; that to this purpoſe it is ſufficient, 
if the proſecutor actually be a civil officer, and of that in 
the preſent caſe there was an aſhdavit : and the act does 
not ſay, that the proſecutor ſhall not have his coſts, unleſs 
lis name be indorſed. By the court; It is enough, if it 
ve proved that the proſecutor was ſuch officer, and here it 
is proved by affidavit. And it was ruled, that the praſe- 
cutor ſhould have his coſts, before the recognizance ſhould 
be diſcharged. Burrow, Mansfield 5 4. 

May proceed to the trial] Nevertheleſs they muſt make a 
return to the certiorari, otherwiſe they will be in con- 
tempt to the court; for all writs mult be obeyed, unlcf: 
good cauſe be ſhewn to the contrary ; and the proper way 
ol ſhewing it, is to return it. 2 Haw. 292. | 
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2. On a conviction or order: By the 13 G. 2. c. 18. it 
1s enacted, that no certiorari ſhall he granted, to remove any 
conviction, judgment, order, or other proceedings, before any 
Juſtice of the peace, or the general or quarter ſeſſuns, unleſs it 
be applied for in. fix kalendar months after ſuch. proceedings had 
or made, and unleſs it be duly proved upon oath, that the pati 
ſung forth the ſame, hath given ſix days notice thereof in 
writing, to the juſtice or juſtices, or two of them (if ſo many 
there be), before whom ſuch proceedings have been, to the end 
that ſuch juſtices, or the parties therein concerned, may ſhew 
cauſe if they fo think fit, against ſuing the certiorari. 

And by 5 G. 2. c. 19. No ſuch certiorari ſhall be al- 
lowed, to remove any ſuch judgment or order, unleſs the party 
proſecuting the certiorari, before the allowance then eof, enter 
into a recognizance with ſufficient ſureties, before a juſlice if 
the county or place, or before the juſtices at ſeſſions where ſuch 
Judgment or order ſhall have been given or made, or before a 
Juſtice of the king's bench, in 501. with condition 10 proſecute 
the ſame, at his own coſis and charges with ect, withaut 
wilful delay, and to pay the party in whoſe favour the jug- 
ment or order was made, within a month after the ſame ſpall 
be confirmed, his full coſts to be taxed according to the courſe of 

the court where ſuch confirmation ſhall be. And if he ſhall 
not enter into ſuch recognizance, or ſhall not perform the con- 
ditions, the juſtices may proceed and make ſuch further order 
for the benefit of the party for whim the judgment ſtall bs 
g:ven, in ſuch manner as if no certiorari had been granted, 

The faid recogntzance to be certified into the king's bench, 
and there filed, with the certiorari and order or judgment re- 

moved thereby. 

And if the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the coſis, for the recovery thereof, within 
ten days after demand made, upon oath of ſuch demand and re— 
Fuſal of payment, ſhall have an attachment granted for the con- 
tempt ; and the recognizance not to be diſcharged till the ſts 
are * and the order complied with. 

. 1 An. A rule was made in the court of king's bench, 
that no certiorari ſhould be granted to remove orders of 
Juſtices, from which the law has given an appeal to the 
ſeſſions, before the matter be determined on the appeal, 
becauſe it hinders the privilege of appealing ; and that if 
any order be removed before appeal, it ſhould be ſent down 
again: But if the time of appeal be expired, that caſe is 
not within the rule: By Holt Ch. J.— But afterwarcs, 
#1. 4 An. in the caſe of Shel/ingtom, it was held, that ad- 


vantage mult be taken of this rule upon ine motion to 
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gie the order; for that after it is filed it is too late, 1 
Saik. 147. 

— 8 the caſe of the borough of Warwick, M. 8 G. 2. 
There was an appeal from a poor rate; and the ſeſſions 
made an order that the churchwardens ſhould produce the 
books at an adjourned day; before which, a certiorari 
was brought. to remove that order : And it was held to lie, 
though the appeal was depending ; elſe the order muſt be 
obeyed before the validity of it can be determined. It 
was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions ; for the rule laid 
down in 1 Salk, 147. extends only to the caſe where there 
is a limited time for appealing, as to the next quarter ſeſ- 
ſions ; but the ſtatute of the 43 El. c. 2. is not ſo re- 
ſtrained : and conſequently it can never be ſaid, that the 
time for appealing is out. And if the appeal from an 
appointment is lodged, there can be no certiorari, till the I 
ſeſions hath made a determination; and a certiorari 
brought, pending ſuch appeal, ſhall be ſuperſeded. Str. 
991. 


III. The effect of it. 


1. After a certiorari is allowed by the inferior court, Subſequent pro- 
it makes all the ſubſequent proceedings on the record that ine void. 
is removed by it erroneous. 2 Haw. 293. 

2. But it hath been adjudged, that if a certiorari for Except where 
the removal of an indictment before juſtices of the peace = Jury 8 

. . . worn. 
be not delivered, before the jury be ſworn for the trial of 
it, the juſtices may proceed. 2 Haw. 294. 

3. And the jullices may ſet a fine to compleat their And after judg« 
judgment, after a certiorari delivered. L. Raym. 1515, went. 

4. A certiorari removes all things done between the Removes all af- 
teite and return, L. Raym. 835, 1305. ter the WINTER 

5. A certiorari removes the record itſelf out of the in- Removes the re- 
ferior court; and therefore if it remove the record againſt d itlelt, 

a principal, the acceſſary cannot there be tried, 2 Haw. 
325, . 

6. And if the defendant be convicted of a capital of- In what caſ- 
tence, the perſon of the defendant muſt be removed by — 3 
habeas corpus, in order to be preſent in court, if he will all be tem vad. 
move in arreſt of judgment. And herein the caſe of a 


- conviction differs from that of a ſpecial verdict; where 


the preſumption of innocence may be ſuppoſed to con- 
unue, and therefore the perſonal preſence of the defen- 
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dant in that caſe is not neceſſary at the argument of it. 
Burreto. Mansfield. 930. K. and Spragg. H. 33 G. 2. 

. It hath been holden, that a certiorari for the remo- 
val of a recognizance for the good behaviour, or an ap- 
pearance at tefſions, will ſuperſede the obligation of it: 
put this would be highly inconvenient, and the contrary 
bens to be ſupported by the better authority. 2 Haw, 

8. If a ſaper ſedeas come out of a ſuperior court, to the 
jaſtices, they ought to ſurceaſe, altho' the ſuperſedeas be 
awarded againſt law; for they are not to diſpute the com- 
mand of a ſuperior court, which is a warrant to them. 
Crom. 129. | 


IV. The return of it. 


1. Every return of a certiorari ought ta be under ſeal, 
2 Haw. 294. 

2. And altho' the cos rotulorum keep the records, yet 
mult the juſtices, to whom it is directed, return the cer- 
tiorari; and therefore if it is directed to the juſtices of 
the peace, and-the<clerk of the peace only return it, no- 
thing is thereby removed. 2 Haw. 294. 

The certioreri may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the words therein be), and it muſt be 
obeyed accordingly. Dalt. c. 195. 2 Haw. 295. 

4. A return was in paper, (and not upon parchment); 
and for that reaſon was held by the court not good. 1 


Harnardiſt. 113. H. 2 G. 2. K. and the inhabitants of 
Darlington. 


5. Upon a certiorari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have thele 
words, as alſo to hear and determine divers felonies, &c. ac- 
cording to the commiſſion ; for if the return mentions 
only that they are juſtices of the peace, without ſuch 
words, the return is inſufficient, Dalt. c. 195. 

6. If the perſon to whom a certiorari is directed, do 
make a falſe return, yet the court will not ftay filing it 
on affidavit of its being falſe, except in publick caſes, as 
in caſes of commifhoners of ſewers, or for not repairing 
highways, or for ſome ſuch ſpecial cauſes ; becauſe the 
remedy for a falſe return is either an action on the caſe 
at the ſuit of the party grieved, or an informatioa at the 
ſuit of the king. Dalt. c. 195, 
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7. If the perſon to whom the certiorari is directed, do 
not make a return, then an alias, that is, a ſecond writ; 
then a pluries, that is, a third writ, or cauſam nobis ſigni- 
ices, ſhall be awarded, and then an attachment. Crom. 
116. 


Beſides theſe general rules, in common to all certiora- 


ri's, there are many times ſpecial directions about grant- 


ing, and allowing or not allowing them, in particular caſes, 
which are treated of under their reſpective titles; ſuch as 
highways, game, tithes, ſwearing and many others. 


The return of a certiorari may be thus: 
Firſt, On the backſide of the writ indorſe theſe or the 
like words : 


The execution of this writ appears in a ſchedule to the fama 
writ annexed, 


And that ſchedule may be thus, on a piece of parch- 
ment by itſelſ, and filed to the writ : 


Weſtmorland, I Sir Philip Muſgrave, baronet, one of the 

keepers of the peace and juſtices of our lord 
the king aſſigned to keep the peace within the ſaid county, and 
alſo to hear and determine divers felomes, treſpaſſes, and other 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court of king's bench, the indiftment of which mention 
is made in the ſame writ, together with all matters touching 
the ſame inditiment. In witneſs whereof I the ſaid Sir P. M. 
have to theſe preſents ſet my ſeal. Given at in the 
ſaid county, the day of in the hear of 
the reign of ; 


"Then take the record of the indictment, and cloſe it 
within the ſchedule, and ſeal and ſend them up both to- 
gether with a certiorari, 


Challenge. See Jurozs. 


Champerty. See Maintenance. 
Chance medley, See Pomicide. 
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Of cheats puniſhable by publick proſecution, there 
are two kinds, 


J. By the common lat, 


II. By ftatute. 


J. By the common law. 


= HEATS which are, puniſhable by the common 

law, may in general be deſcribed to be deceitful 
practices, in defrauding or endeavouring to defraud an- 
other of his known right, by means of ſome artful de- 
vice, contrary to the plain rules of common honeſty; as 
by playing with falſe dice ; or by cauſing an illiterate per- 
ſon to execute a deed to his prejudice, by reading it over 
to him in words different from thoſe in which it was writ- 
ten; or by perſuading a woman to execute writings to 
another, as her truſtee, upon an intended marriage, which 
in truth contained no ſuch thing, but only a warrant of 


attorney to confeſs a judgment; or by ſuppreſſing a will; 


and ſuch like. 1 Haw. 188. 

2. It ſeemeth to be the better opinion, that the deceit- 
ful receiving of money from one man, to another's uſe, 
upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 
becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on a bare naked lie ; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch mil- 
chiefs, againſt which common prudence and caution may 
be a ſufficient ſecurity. 1 Haw. 188. 

3. A perſon for a counterfeir paſs, was adjudged to the 
pillory, and fined. Dalt. c. 32. 

4. On an indiftment againſt the defendant, a miller, 
for changing corn delivered to him to be ground, and gi- 
ving bad corn inſtead of it, it was moved to quaſh the 
ſame, becauſe it is only a private cheat, and not of 2 
publick nature. It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 
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was indictable. And the court unanimouſly agreed not 
to quaſh it. T. 16 G. 2. K. and Wood. Seſſ. C. V. 1. 
= A perſon falſely pretending that he had power to 
diſcharge ſoldiers, took money of a ſoldier to diſcharge 
him ; and being indicted for the ſame, the court held the 
indictment to be good. T. 3. C. Serleflead's caſe. 1 
Latch. 202. 

6. As there are frauds which may be relieved civilly, 
and not puniſhed criminally (with the complaints whereof 
the courts of equity do generally abound) ; ſo there are 
other frauds, which in a ſpecial caſe may not be helped 
civilly, and yet ſhall be puniſhed criminally : Thus if a 
minor goes about the town, and pretending to be of age, 
defrauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non-age ; 
the perſons injured cannot recover the value of their goods, 
but they may indict and puniſh him for a common cheat, 
Barl. 100. 

7. Finally, the diſtinction which, as it ſeemeth, will 
ſolve almoſt all caſes of this kind, was taken in the caſe 
of K. and Wheatley, H.1G. 3. The defendant was in- 
dicted and convicted for ſelling beer ſhort of the {ue and 
juſt meaſure, to wit, 16 gallons as and for 18. It was 
moved in arreſt of judgment. And by the court, This 
is only an inconvenience and injury to a private perſon, 
ariſing from that private perſon's own negligence and 
careleſſneſs in not meaſuring the liquor, upon receiving 
it, to ſee whether it held out the juſt meaſure or not. 
Offences that are indictable muſt be ſuch as affect the 
publick, As if a man uſes falſe weights and meaſures, 
and ſells by them to all or to many of his cuſtomers, or 
uſes them in the general courſe of his dealing; ſo if there 


is a conſpiracy to cheat: For theſe are deceptions that 


common care and prudence are not ſufficient to guard 
againſt, Theſe are much more than private injuries ; 
they are publick offences. But in the preſent caſe, it is 
a mere private impoſition or deception, No falſe weights 
or meaſures are uſed; no conſpiracy : Only an impoli- 
tion upon the perſon he was dealing with, in delivering 
him a leſs quantity inſtead of a greater ; which the other 
careleſly accepted. It is only a non-performance of his 
contract; for which non- performance he may bring his 
action. So, the ſelling an unſound horſe for a ſound 


one, is not indictable: The buyer ſhould be more upon 
his guard, And the the diſtinction which was laid down, 
as proper to be attended to in all caſes of this kind, is 
this ; 
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this: That in ſuch impoſitions or deceits where common 
prudence may guard perſons againſt their ſuffering from 
them, the offence is not indictable, but the party is left 
to his civil remedy for the redreſs of the injury that has 
been done to him; but where falſe weights and meaſure; 
are uſed, or falſe tokens produced, or ſuch methods taken 
to cheat and deceive, as people cannot by any ordinary 
care or prudence be guarded againſt, there it is an of- 


fence indictable. Burrow. Mansfield. 1125. 


II. By ſtatute. 


1. By the 33 H. 8. c. 1. If any perſon ſhall falſely and 
deceitfully obtain, or get into his hands or poſſeſſion any money, 
goods, chattels, jewels, or other things, of any other perſon, by 
colour and means of any falſe privy token, or counterfeit letter 
made in another man's name; and ſhall be convicted thereoſ, 
by examination of witneſſes, or confeſſion, at the aſſizes or |eſ- 
ſions, or by action in any court of record; he ſhall have fuch 
puniſhment by impriſonment, pillory, or other corporal pain, (ex- 
cept death) as the court ſhall appoint. Saving to the party 


grieved ſuch remedy by action or otherwiſe, for the goods jo ol- 


tained, as he might have had by the common law. 
And two juſtices (1 Q.) may call and convent by proceſs or 


otherwiſe (A), to the aſſizes or ſeſſions, any perſon ſuſpected, 
and commit or bail him to the next aſſixes or ſeſſions, 


Get into his hands or poſſeſſion] A perſon endeavouring by 
a counterfeit letter to defraud another of goods, and being 
apprehended on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems not be within this 


ſtatute, E. 3 G. 2. K. and Brian, Seſſ. C. V. 2. 27. 


Falſe privy toten] On motion to quaſh an indictment, 
which was, that the defendant came pretending that ſuch 
a perſon had ſent him to receive 201. and received it, 
whereas ſuch perſon did not ſend him: By the court, It 
is not indictable, unleſs he came with falſe tokens ; for we 
are not to indict one man for making a fool of another, 


Black. 79. 


H. 13 G. 2. K. and Munoz, It was adjudged, that 
an indictment averring the offence to be by falſe tokens, 
without ſhewing what thoſe falſe tokens are, is not ſuf. - 
cient ; and that the fraudulently procuring a note from 4 
perſon, by falſely affirming that there was one in the next 
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room that would pay the money due upon it, whereas in 
fact there was no ſuch perſon in the next room, is not a 
falſe token, but a falſe affirmation only. Se.. C. V. 2. 201. 
Str. 1127. 


Note; The ſtatute ſays, a falſe privy token. 


Corporal pain] Lord Coke obſerves hereupon, that for this 
offence the offender cannot be fined, but corporal pain 
only inflicted. 3 It. 133. 

But Mr. Hawkins obſerves, that there is a precedent in 
Cro. Car. 564. by which it appears, that one convicted on 
ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but alſo to pay a fine of 5001. and to be 
bound with good ſureties to the good behaviour. 1 Haw, 
188. 

Commit or bail him] In this caſe the juſtices ſhall do 
well to take examination of the offence, and to certify the 
ſame to the ſeſſions or gaol delivery, and withal to bind 
over the informers and witneſſes to give evidence therein. 
Dalt. c. 32. 

2. By the 20G. 2. c. 24. All perſons who knowingly 
and deſignedly, by falſe pretence or pretences, ſhall obtain 
from any perſon, money, goods, wares, or merchandizes, 
with intent to cheat or defraud any perſon of the ſame; 
or ſhall knowingly fend or deliver any letter or writing, 
with or without a name ſubſcribed thereto, or ſigned with 
a fictitious name, letter or letters, threatning to cauſe 
any perſon of any crime puniſhable by law with death, 
tranſportation, pillory, or any other infamous puniſh- 
ment, with intent to extort from him any money or 
other goods; ſhall be deemed offenders againſt law and 
the publick peace; and the court before whom any ſuch 
otender ſhall be tried, ſhall on conviction order him to 
be fined and impriſoned, or to be put in the pillory, or 
publickly whipped, or to be tranſported as ſoon as conve- 
niently may be for ſeven years. /. . 

And any juſtice, before whom any perſon charged on 
oath with having committed any of the offences intended 
by this act to be puniſhed ſhall be brought, ſhall examine 
by oath and ſuch other lawful means as to him ſhall ſeem 
meet touching the matters complained of, and deal with 
the offender according to law: and if the party charged 
as being the offender ſhall be commited to priſon, or ad- 
mitted to bail, to anſwer the matters complained of at the 
next ſeſſions or aſſizes; the ſaid juſtice ſhall bind over the 
proſecutor to appear and proſecute ſuch offender with ef- 

fect ; 
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fet; and if ſuch goods ſo fraudulently obtained appear te 
ſuch juſtice to exceed the value of 201, the recognizance 
ſhall be in not leſs than double the value of the goods, 


þ. 2. 


And if any perfon ſhall knowingly and defignedly pawn, 
or exchange, or unlawfully difpoſe of the goods of any 


other perſon, not being employed or authorized by the 


owner ſo to do, and ſhall be thereof convicted by the oath 
of one witneſs, or confeſſion, before one juſtice ; he ſhal! 
forfeit 20 8. and if not forthwith paid, the faid juſtice ſhall 
commit him to the houſe of correction, or ſome other 
publick priſon of the place where he ſhall refide or be con- 
victed, there to remain and be kept to hard labour for 
fourteen days, unleſs the forfeiture ſhall be ſooner paid! 
and if within three days before the expiration of the ſaid 
fourteen days the ſaid forfeiture ſhall not be paid; the (aid 
juſtice upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or 
priſon, or in ſome open publick place of the city, diviſion, 
town or place wherein the offence ſhall have been com- 
mitted, as to ſuch juſtice ſhall ſeem proper. The ſaid 
forfeitures, when recovered, to be applied towards ma- 
king ſatisfaction thereout to the party injured, and de- 
fraying the coſts of the proſecution, as ſhall be adjudged 
reaſonable by ſuch juſtice ; but if the party injured ſhall 
decline to accept of ſuch ſatisfaction: and coſts, or if 
there be any overplus of the fame, then ſuch forfeitures 
or overplus ſhall be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence was 
committed. /. 3. 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or cauſe 
to be entred in a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 
and place of abode of the perſon by whom taey were 


pawned, and alſo the name and place of abode of the 


owner according to the information of the perſon fo pawn- 
ing the ſame; and ſhall at the ſame time give a duplicate 
or copy to the perſon ſo pawning the ſame, if required; 
on paying to him an halfpenny, if the goods are pawned fot 
leſs than 20 8.; and a penny, if pawned for 20s. and not 
more than 51.; and 29. if for any larger ſum : And in de- 
fault of making ſuch entry and giving ſuch duplicate ct 


copy if returned, he ſhall forfeit 5 I. by diſtreſs by proper 
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of one juſtice, te be applied to the uſe of the poor as 
aforeſaid. /. 4. a 
And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendred of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pawned ; 
the ſaid juſtices ſhall award a reaſonable ſatisfaction to 
the owner in reſpect of ſuch damage, and the ſum fe 
awarded ſhall be deducted out of the principal, and inte- 
r.{t, and allowance for warehouſe room, which ſhall ap- 
pear to be due to the perſon to whom they were pawned ; 
and it ſhall be ſufficient for the pawner to pay or tender 
the money upon the balance, after deducting out of the 
principal and intereſt, and money paid for warehouſe room 
as aforeſaid, ſuch reaſonable ſatis faction in reſpect of ſuch 
damage as ſuch juſtice ſhall order, and upon ſo doing, 
the juſtice ſhall proceed as if he had tendered the whole, 


XA 

And if any perſon ſhall] knowingly buy or take in as a 
pledge, any linen or apparel entruſted to any other perſon 
to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or con ſeſ- 
ſion, before one juſtice : he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to reſtore 
1 ſaid goods to the owner in preſence of the juſtice. 
6. 
And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or elandeſtinely obtained: 
It ſhall be lawful for any perſon, his ſervants or agents, 
to whom the ſame ſhall be ofered, to icize and detain ſuch 
perſon and the ſaid goods, and to deliver him as ſoon as 


& conveniently may be into the cuſtody of the conſtable or 
other peace offièer, who ſhall immediately convey ſuch 
= perſon and the ſaid goods before a juſtice ; and if ſuch ju- 
ſtice ſhall upon examination and inquiry have cauſe to ſuſ- 


pect that the ſaid goods were ſtolen, or illegally or clan- 


E | 


deſtinely obtained, he may commit him to ſafe cuſtody 
*o ay time not exceeding fix days in order to be fur- 
ther 
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ther examined; and if upon either of the ſaid examina- 
tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he ſhall commit the offender to the common 
gaol or houſe of correction, there to be dealt with accord- 
ing to law. Provided nevertheleſs, that if ſuch goods { 
ſeized and detained as aforeſaid ſhall afterwards appear to 
be the property of the perſon who offered the ſame to he 
pawned, exchanged, or ſold, or that he was authorized 
by the owner thereof to pawn, exchange, or ſell the ſame; 
the perſon who ſhall ſo ſeize or detain the party who of- 
fered the ſaid goods ſhall be indemnified fer having ſo done, 
. 
f And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawfully obtained or 
taken from him, and that there is juſt cauſe to ſuſpect 
that any perſon within the juriſdiction of ſuch juſtice hath 
knowingly and unlawfully taken to pawn, or by way of 
pledge, or in exchange, any goods of ſuch owner, and 
without his privity or authority ; and make appear to the 
ſatisfaction of ſuch juſtice, probable grounds for ſuch the 
owner's ſuſpicion : ſuch juſtice may iſſue his warrant for 
ſearching in the day time the houſe, warehouſe, or other 
place of any ſuch perſon ſo charged as aforeſaid ; and if 
the occupier of ſuch houſe, warehouſe, or other place 
ſhall, on requeſt to him made to open the ſame by any 
peace officer authorized to ſearch there by warrant of 
ſuch juſtice, refuſe to open and permit the ſame to be 
ſearched, it ſhall be lawful for ſuch peace officer to break 
open any ſuch houſe, warehouſe, ar other place in the 
day-time, and to ſearch as he ſhall think fit therein for 
the goods ſuſpected to be there, doing no wilful damage; 
and if any perſon ſhall oppoſe or hinder any ſuch ſearch, 
and ſhall be thereof convicted before one juſtice by the 
oath of one witneſs, he ſhall forfeit 51. and if the ſame 
ſhall not be immediately paid down, or within the ſpace 
of 24 hours, the juſtice ſhall commit him to the houſe of 
correction or ſome other publick priſon, there to be kept 
to hard labour for any time not exceeding one month, 
nor leſs than five days, unleſs in the mean time the for- 
feiture ſhall be paid ; and ſuch forfeiture, when recovered, 
ſhall go to the poor: and if upon ſuch ſearch any of the 


goods ſhall be found, and the property of the owner ſhall 


be made out to the ſatisfaction of ſuch juſtice by the oath 
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of one witneſs or conſeſſion, ſuch juſtice ſhall there- 
upon cauſe the ſame to be forthwith reſtored to the owner. 


1.9. 
And if any goods ſhall be pawned or pledged for ſeeu- 


ring any money lent thereon, not exceeding in the whole 
the principal ſum of 101. and the intereſt thereof ; and 
if within two years after the pawning thereof (proof ha- 
ving been made on oath by one witneſs, or by producing 
a duplicate of the entry directed to be given by this act 
as aforeſaid, before any ſuch juſtice, of the pawning of 
ſuch goods within the ſaid ſpace of two years) any ſuch 
pawner who was the real owner of ſuch goods at the time 
of the pawning thereof, ſhall tender to the perſon who 
lent on ſecurity of the ſaid goods the principal money bor- 
rowed thereon, and all intereſt due for the ſame, together 
with ſuch charges for the warenouſe room of the goods 
pawned as ſhall be agreed on at the time of pawning the 
ſame; and if the perſon who took the goods in pawn ſhall 
thereupon neglect or refuſe to deliver back the goods ſo 
pawned for any ſum not exceeding the ſaid principal 
ſum of 101. to the perſon who borrowed the money 
thefſeon; then, and in ſuch caſe, on oath thereof made 
by the pawner, or ſome other credibte perſon, any juſtice 
of the place where the perſon who took ſuch Pawn mall 
dwell, on the application of the borrower, ſhall canſe 
{uch perſon to come before him, and ſhall examine vn 
oath the parties themſelves, and ſuch other credible per- 
{ons as ſhall appear before him, touching the premiſles : 
and if tender of the principal and intereſt, and charges for 
warehouſe room as aforeſaid, ſhall be proved by oath to 
have been made as aforeſaid, within the ſpace of two years ; 
then on payment by the borrower of ſuch principal mo- 
ney and the intereſt due thereon, together with ſuch charges 
for warehouſe room as aforeſaid, to the lender and in 
caſe the lender ſhall refuſe to accept thereof on tender be- 
fore ſuch juſtice, the ſaid juſtice ſhall thereupon, by or- 
der under his hand, direct the goods fo pawned forthwith 
to be delivered to the pawner : and if the lender ſhall neg- 
le& or refuſe ro deliver up, or make ſatisſaction for ſuch 
goods as aforeſaid, as ſuch juſtice ſhall order; then he 
thall commit the party refuſing to the houſe of correction 
or ſome other publick priſon, until he ſhall deliver up the 
ſaid goods according to the order of ſuch juſtice, or make 
ſatisfaction for the value thereof to the party intitled to 
the redemption. /. 10. 
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r ſhall remain unredeemed for two years, the 


pawned may fell the ſame ; ſubject nevertheleſs to accgunt 
for the overplus, if any ſhall be, of the produce of all ſuch 
goods which have been pledged for 21. and upwards, 2; 
by this act is directed. 
be kept for that purpoſe, a juſt account of the ſale of al] 
ſuch goods, expreſſing the day when, the money for which, 
and the name and place of abode of the perſon to whom 
the ſame were ſold : and if they be fold for more than the 
principal and intereſt, and charge of warehouſe room, the 
overplus ſhall be paid on demand to the perſon on whoſe 
account ſuch goods were pawned; who ſhall for his ſatif. 
faction be permitted to infpect the entry to be made as 
aforeſaid of ſuch ſale, paying for ſuch inſpection the ſun 
of one penny, and no more; and if any perſon ſhall teſuſe 
to permit ſuch perſon who pawned the goods to inſpect 


mentary, letters of adminiſtration or affignment) ; or if 
the goods were ſold for more than the ſum entred in ſuch 


Cheat. 
But if any pawn or pledge of goods; made by or fot the 


ame ſhall be forfeited ; and the perſon to whom they were 


And he ſhall enter in a book tz 


ſuch entry (ſuch perſon, if he be an executor, adminiſtra- 
tor or aſſignee, at ſuch time producing his letters teſta- 


book ; or if ſuch perſon ſhall not make ſuch entry, or ſhall 
not have bona fide ſold the goods for the beſt price that he 
might have reaſonably got for the ſame, without his wilful 
default; or ſhall refuſe to pay ſuch overplus on demand 
as aforeſaid ; he ſhall forfeit treble the value of ſuch goods 
to the perſon by whom, or on whoſe account they were 
pawned, to be recovered in any of his majeity's courts ot 
record at F/e/iminſler. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 
of this act, ſo far 2s the ſame relates to goods pawned, 
pledged, taken in exchange, or unlawſully diſpoſed of, 
13. 

g And any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iilue his warrant for bringing before him, or ſome other 
Juſtice of ſuch place, the perion charged with ſuch ol. 
fence; and the juſtice before whom he is brought, ſhall 
hear and determine the matter, and proceed to judgment 
and conviction : and if it ſhall appear, upon oath, to the 
ſatisfaction of ſuch juſtice, that any perſon within his 
Juriſdiction can give material evidence on behalf of the 
proſecutor, or of the perſon accuſed, and who will not 


voluntarily appear; he ſhall iſſue his ſummons to con- 
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vene him to give his evidence; and if he ſhall neglect or 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
ſhall be offered, then (on proof upon oath of the ſum- 
mons having been duly ſerved upon him) he ſhall iſſue his 
warrant to bring ſuch witneſs before him; and on his ap- 
pearance, if he ſhall refuſe to be examined on oath, with- 
out offering juſt cauſe» for ſuch refuſal, the juſtice ſhall 
commit him to the publick priſon for any time not ex- 
ceeding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
a reaſonable penalty, to appear and give evidence at the 
next ſeſſions or aſſizes. /. 16. 

And no perſon charged on oath with being guilty of 
any of the offences puniſhable by this act, and which ſhall 
require bail, ſhall be admitted to bail before 24 hours ne- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor, of the names and places of 
abode of the perfons propoſed to be bail for any ſuch of- 
tender, unleſs the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
zes, ſhall be tried at the next ſeſſions or aſſizes to be 
held after his being apprehended, unleſs the court ſhall 
think fit to put off the trial on juſt cauſe made out to them, 
. 

And in all proceedings on this act, any perſon ſhall be 
admitted to be a witneſs, notwithſtanding his being an in- 
habitant of the place wherein the offence ſhall have been 
committed. /. 18. 

And the juſtice before whom any perſon ſhall be con- 
victed upon this act, ſhall cauſe the conviction to be 
drawn up in the form, or to the effect following; 


day 97 — 


— \( Be it remembred, that en this 
Ts = in the year of his majeſiy's reign, A. B. 
, convicted before of his majeſty's juſiices of the peace 
fir the fard county of ——— = | or, for the riding, or diviſion, 
of the ſaid county of or, for the city, liberty, or town 
J. as the caſe ſhall be] for and — the 
14 ——— 4s adjudge him (or her) to pay and forfeit for the 
the day and 


year qfareſaid. 


The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeflions, to be filed amongſt the records; 


2 and 
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| and if any perſon ſhall appear to the ſaid ſeſſions, the juß. 
l [ 5 tices there ſhall, upon receiving the ſaid conviction, pro- 


| ceed to hear and determine the matter. /. 19, 
1 And no certiorari ſhall be granted, to remoye any pro- 
1 ceedings on this act. /. 20. 
1 And if any perſon convicted of any offence puniſhable by 
15 this act, ſhall think himſelf aggrieved by the judgment ot 
il I% the juſtice, before whom he ſhall have been convicted, be 
Lil | may appeal to the next ſeſſions, and the execution of the 
lf il judgment fhall in fuch caſe be ſuſpended, the perſon con- 
8 victed entring into recognizance at the time of the convic. 
8 Wl tion, with two fureties in double the ſum he ſhall have 
Wks! been adjudged to pay, upon condition to proſecute ſuch 
[il | appeal with effect, and to be forthcoming to abide the 
judgment and determination of the ſaid ſeſſions: and the 
Wi ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea- 
e | ſonable to be paid by either party ; and if the judgment 
| 1 ſha!l be affrmed, the appellant ſhall immediately pay tle 
Mt | ſum adjudged to be forfeited, together with fuch coſts a5 
| bl. the court ſhall award, or, in default thereof, ſhall ſuftet 


N the pains and penalties by this act inflicted upon perſons 
% reipeRively, who ſhall neglect to pay, or ſhall not pay 
Th if the forfeitures by this act to be paid. /. 21. 
11. And perſons ſued for any thing done on this act, may 
44 have double colts. /. 22. 
Ul) And juſtices acting under this ſtatute ſhall be indemnified 
. as by the 24 G. 2. c. 44. And no ſuit ſhall be commenced 
ll; 1 againſt any peace officer for any thing done in the execu- 
1 {1 tion of this act, until notice in writing ſhall have been 
1 given to him, or left at his uſual place of abode by the at- 
"Wilt turney employed againſt him; which notice ſhall contain 
li! the name and place of abode of the perſon who is to bring 
9 
i 


55 the action, together with the cauſe of action; and the name 
mth and place of abode of the attorney ſhall be underwritten 
1 or indorſed thereon; and ſuch peace officer may, at any 
FAKE time within 14 days after ſuch notice, tender or cauſe to 
be tendred any ſum as amends for the injury complained 
of, to the party complaining, or to the faid attorney; and 
if the ſame is not accepted of, the defendant may plead 
ſuch tender in bar of ſuch action, together with the ge- 
neral iſſue, or any other plea, with leave of the court; 
and if the jury hal! find the amends to have been ſuffici- ber 
ent, or otherwiſe the plaintiff ſhall fail in the action, he : 
1 ſhall have bis coſts; and if the plaintiff ſnall prevail he ent 
1 | ſhall have ſuch damages as the jury ſhall think proper, | 
10 together with full coſts. / 23. 
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A. Warrant of two juſtices to 1 an of- 
fender; on 33 H. 8. c. 1 


Weſtmorla::d, j To the conſtable of 


7HEREAS los hath been made unto us 14 0/7 
\ names and ſeals: are hereunto ſet, two of his maj ft; $ 
juſtices of the peace for the ſaid county, ga one of us of the 
1 1b the oaths of A, I. of ——— yeoman, and 
B. I. 7 yeaman, that on the day of — 
A. 0. if — yeoman, did by a falſe privy taten [or, 
counter feit leiter] that 2 to ey, by [ here xr the 
ofen ce] Fa; ly and dec; 77%. Itain aud get into his hands 
and paſſeſian here mention the things] foe C. I. of 
JW) Ke to the ſlatute in that caſe made: Theſe are therefore 
tn command you, upon fight | jcreof, forthwith 10 pring the 
ſaid A. Q. before us at ———— on the day of 
tn anſwer to the faid complaint, and farther to be dealt toit 
according to law. Given e cur bands and ſeals the — 


day of —. 


Cheele Ste Butter. 


Chocolate. See Exciſe. 


Church and 


* . 
church yard, 
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. . C 
I, HE ancient Saxon word is cgrce, the Dani ſh Original of the 


kircke, the Belgick kercke, the Cimbrick #744 
or kurk ; probably from the Greek word #121249 , belo _ 
ing to the Lord, or aug 6izc, the Lord's houſe : ſo th: 
we have loſt the ancient pronunciation of the word (exc: Mt 
in the northern parts of England and in Scotland) by 
ſoftening the letters c or <, as we have done in many 
caſes ; which letters the ancient Greeks and Romars al- 
ways pronounced hard, as the letter &. 


2. In cities and towns corporate, the biſh»p (with the con- Va 


n of the mayor, aldermen, and juflices of the peace, ani of © 
the wb may unite 1109 churches GY C7. bapels ; 3 1 mat G1 ir 


with the like canſent, that ihe patrons preſent by turns, Va 
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ding regard to the value of the livings united: and the incu. 
bents theresf ſhall be graduates. 17 Car. 2. c. 3. 

New churches, 3. Clauſes are commonly inſerted in the ſeveral acts of 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices 
of the peace, in relation to the aſſeſſments to be made for 
that purpoſe. 

«mp gg * No fairs nor markets ſpall be kept in church yards, 13 

e.. 

er ere 5. Clergymen ſhall not be arręſted, and drawn out of a 

yard. church or church yard, whil/t they attend to divine ſervice ; on 
pain of impriſonment of the offender, and ranſom at the fing: 
will, and ſatisfaction to the party arreſted. 50 Ed. 3. c. 5. 
1 RN. 2. fe. 15. 

Alſo it is ſaid, that arreſts in civil cafes ought not to 
be of perſons going to or coming from church; but that 
a warrant from a juſtice of the peace for the king may 
be executed in ſuch caſes. Cro. Car. 602. Cro. Ja. 321. 
2 Bulſi. 72. 

But altho' the officer may be puniſhed for the ſame ei- 
ther in the ſpiritual or temporal courts, yet the arreſt (if 

=. not on a Sunday) is good in law. IYatſon, c. 34. p. 344. 

— 1 6. . any perſon ſhall, by werds only, quarrel, chide, ar 

Ss. raw!, in any church or church yard, the ordinary (on prof if 
two witneſſes) may ſuſpend every layman, being an offender, 
ab ingreſſu eccleſiæ; and every clergyman from the mini- 
firation of his efficey ſo long as he ſhall think meet, 5 &b 
„.. 

ee er e 7. If any ſhall fmite, or lay any violent hands on another 

vas; in any church or church yard, he ſhall be deemed ipſo facto 
excommunicate, and be excluded from the fellowſhip and com- 
pany of Chrilt's congregation. 5 & 6 Ed. 6. c. 4. 1.2. 


Lay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 
or p::]I off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, or gently lay their hands on thoſe 
who diiturb the performance of any part of divine ſer— 
vice, and turn them out of the church, are not within 
the meaning of this ſtatute. 1 Haw. 139. 

Shall be deemed ipſo facto excommunicate] And he ſhall 
not excuſe himſelf by ſhewing that the other aſlaultcd 
him. 1 Haw. 139. 


Ipſo facto] Nevertheleſs, in this and other like caſes, 
there ought either to be a precedent conviction at law, 
which mult be tranſmitted to the biſhop ; or elſe the ex- 
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Church and church yard. 225 


communication muſt be declared in the ſpiritual eourt 
upon a proper proof of the oftence there; for it is implied 
in every penal law, that no one ſhall incur the penalty 
thereof, till he be found guilty upon a lawful trial. i 
Haw. 139. | 

8. If any ſhall maliciouſiy firite another with any weapon, Striking with a ih 
in any church or church yard, or ſhall there draw any weapon weapon in the 1 
with intent to ſtrike, and ſhall be convifted thereof by verdict? gs or cures | 
ef 12 men, or confeſſun, or by two witneſſes, before the Judges . 
of aſſize, er juſtices of the peace in their ſaſſions, he ſhall be ad- 
judged to have one of his ears cut off ; and if he have ns cars, 
he ſhall be burned in the cheek with a hot iron having the let- 
ter F, whereby he may be known and taken for a fray maker | | 
and fighter ; and he ſhall alſo ſland ipſo facto excommunicate, 
586 Ed, 6. e. 4. . 3 

9. He who ſteals goods belonging to a pariſh church, Sacritege, | 
may be indicted for ſtealing the gaods of the pariſhioners, 
1 Haw, 94. | 

For other matters, ſee title Churchwardens. 1 


r aaa 
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Churchwardens. 


J. Who are exempted from being churchwardens. 

II. Chufing and ſwearing of churchwargden;, with 
their duty thereupon. 

II. Their duty in levying rates; and therein of | 
veſtries, and ſelect veſtries. 1 

V. Their duty as to repairs; and therein concern- | 
ing church ſeats. 

V. Their duty as to ſundry other matters. 

VI. Concerning preſentments, and iÞerein of /ideſ- 
men or aſſiſtants. ' 

VII. Their accounting. 1 

Vl. Their puniſhment on miſbehaviour. | 


IX. Their indemnity on doing their duty. N 
Z. Who are exempted from being eburchwardens, © | | 
I, Counſellor, or attorney, ought not to be choſen Attorneys, | 


21 churchwarden : and if he is, he may have a pro- 
hibition, by reaſon of his attendance on the courts at 


3 2. Apo- 
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38 Churchwardens. 

Apo! hecaries 2. Apothecaries, who have ſerved 7 years, fhall he 

anc lurgccas. exempted from the office of churchwarden. 6 JF. c. 4. 

And by the 18 G. 2. c. 15. Freemen of the corpora. 

tion of furgeons in Lendm are exempted from being 
churchwardens. 

Diſſenting mini- 3. Diſſenting teachers or preachers, in holy orders, 

fie. s. or pretended holy orders, being duly qualified, are ex- 

empted trom the office of churchwarden. 1 VJ. . 1, 

c. 18. 

4. Other diſſenters, ſcrupling to take upon them the 
office, may execute the fame by a ſufficient deputy, to be 
approved of in like manner as other churchwardens, 1 

. ſe 1. c. 18. 
Perfons having 5. All perſons who have proſecuted a felon to convic- 
convicted a fe- tion, are exempted from the office of churchwarden, in 
85 the pariſh where the offence was committed. 10 C11 V. 
„. 

6. No private man, perſonally ſerving for himſelf in 
the militia, during the time of ſuch ſervice, ſhall be liable 
to ierve as churchwarden, 2G. 3. c. 20. 


Other diſſenters. 


Perſons ſerving in 
the militia 


II. Chufing and ſwearing churchwardens, with their 

» 1 

duly thereuſon. 

When to becho- I. Churchwardens ſnali be choſen yearly in Eaſter week, 
by the joint conſent of the minſter and pariſhioners, if it 
may be; but if they cannot agree, the miniſters ſhall chuſe 
one, and the pariſhioners another. Canons of 1603. 89. 
But where there is a cuſtom for the pariſhioners to 


chuſe both, that cuſtum ſhall continue. Gib. Codex, 
242. | 
33 to take 2. A perſon choſen churchwarden, refuſing to take his 
NE GiikeCe 


office and oath, may be excommunicated for the refuſal ; 
and no prohibition will lie. Ci / 243. 


ting to 3. And th: eccleſiaſtical judge, refuſing to ſwear him, 
Wear them. \ + 

| may be compelled by a mandamus. G1bf. 243. 
Churchwarden's 4. The churchwarden's oath, as ſaid to have been agreed 
Cath. 


on, upon mutual conſultation between the civilians and 
common Jawyers, is as follows: 


“ You ſhall ſwear truly and faithfully to execute the 
office of a churchwarden within your pariſh, and ac- 
cording to the beſt of your ſkill and knowledge pre- 
ſent ſuch things and perſons as to your knowledge 
ale prefentable by the laws eccleſiaſtical of this _ 
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« ſy help you God and the contents of this bock.“ 
Gibſ. 243. 


5. Churchwardens being thus ſworn, are ſo far in- Churchwardens 
; a body corporates 
corporated by law, as to ſue for the goods of the church, 
and to bring an action of treſpaſs for them; and alſo 
to purchaſe goods for the uſe of the pariſh ; but they 
are not a corporation in ſuch fort as to purchaſe lands, 
or take by grant, except in Landon by cuſtom. Gib. 
241. @ . * . 

6. Churchwardens ſhall continue in office, till the new How long they 
churchwardens be ſworn, Can. 118. ſhall continue, 


III. The duty in levying rates; and therein of veſtries, 
and ſelect veſtries. 


1. The rates muſt be made with the conſent of the ma- Summoning a 
jor part of the pariſhioners, houſekeepers, or occupiers of ef. 
land. In order to which, publick notice of a veſtry (a 
place ſo called from the veſtments of the miniſter kept 
there) ought to be given the Sunday before, either in the 
church after divine ſcrvice is ended, or elſe at the church 
door as the pariſhioners come out; both of the calling 
of the ſaid meeting, and allo of the time and place of 
the aſſembling of it. And it will be faireſt then alſo 
to declare for what buſineſs the ſaid meeting is to be 
held, that no one may be ſurprized, but that all may have 
full time before, to conſider what is to be propoſed at 
the ſaid meeting. And it is uſual that for half an hour.be- 
fore it begins, one of the church bells be tolled to give 
the pariſhioners notice when they are met. 5 Co. 67. 
Par. L. 54. 


2. At the common law, every pariſhioner who paid to Who ſhall have 
the church rates, and no other, had a right to vote. Par. RY * 
L. 56. And thoſe that pay no church rates ſhall have no 8 


vote in affairs relating to it, except it be the rector or 
vicar, Mead, b. 1. c. 7. 

3. All perſons who have a vote in the veſtry have an Who may ad- 
equal right, and neither the miniſter nor churchwardens, Vata the veltry. 
without a ſpecial cuſtom, can adjourn the veſtry; but this 
can only be done by. a majority of the whole aſſembly. 

Kr. 1047. 

4. When the churchwardens and pariſhioners are there Laying the rates, 

met, they are to conſider what ſum of money it will be 


neceſlary to raiſe for ſuch repairs as {hall then be needſul; 
and 


Churchwardens. 


and after they have agreed what ſum is fit, they are to 
be make an equal levy. Degge 171. 
3 to dind 5. And the major part of them that appear, ſhall bind 
2888 the pariſh; or if none appear, the churchwardens alone 
may make the rate; becauſe they, and not the pariſhio- 
ners, are to be cited and puniſhed, in defect of repairs, 
I | 
1 nocd 6. It is moſt convenient, that every pariſh act there 
be entred in the ' pariſh book of accounts, and every 
man's hand conſenting to it be ſet thereto ; for then it 
will be a certain rule for the churchwardens to go by, 
Par, L. 55. | 
Belect veſtry, 7. By cuſtom there may be ſelect veſtries, of a certain 
number of perſons elected yearly, to make rates, and ma. 
nage the concerns of the pariſh for that year : and ſuch 
cuſtom is a good cuſtom. Read. Ch. Service. Gi}. 246, 
Str. 428. 
Two rates; one 8. It is holden, that a rate for the reparation of the 
1 fabrick of a church is real, charging the land, and not 
another for the perſon ; but a rate for ornaments is perſonal, upon the 
goods, and not upon the land. Gi. 220. 

And in 7efery's caſe, 5 Co. 67. it was ſolemnly adjudg- 
ed, that the rates for the repair of the church ſhall be laid 
upon every occupier of lands in the pariſh, aitho? ſuch 
occupier live in another pariſh; and ſuch perſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate: but he ſhall not be charged towards the orna- 
ments of the church, as for bells, repair of ſeats, bread 
and wine, clerk's wages, viſitation charges, and the like, 
by reaſon of ſuch lands; for that the perſonal eſtates of 
the inhabitants are chargeable with every thing that doth 
not relate to the fabrick of the church, or repairs of the 
fences of the church yard, or ſuch other things as con- 
cern the freehold. 

And therefore ſome have been of opinion, that church- 
wardens ſhould make two rates; one upon lands and 
houſes, which may concern the freehold of the church, 
and another upon perſonal eſtates and ſtock, to defray 
other expences. But as this method creates confuſion, ſo 
it is ſeldom practiſed. 

And Sir Simon Degge ſays, that he conceives the law to 
be clear otherwiſe; and that a foreigner who holds lands 
in the pariſh is as much obliged to pay towards the bells, 
ſeats, and ornaments,. as to the repair of the church; 
otherwiſe there would be great confuſion in making ſeve- 
ral levies, which he never obſerved to be practiſed within 


his 
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his knowledge. But he leaves it a query, among a diver- 
ſity of opinions. p. 173. 

And Mr. Shaw, in his pariſh law, having cited the 
authors who hold theſe different opinions, ſays, that the 1 
practice generally now goes according to the opinion 1 
laſt mentioned, namely, that foreigners occupying lands 1 
within the pariſh ſhall be charged to both; and that the | 
eccleſiaſtical judges, as well as the temporal, for the 1 
caſe and convenience which accrues from the making of | | 
one levy for all do give countenance hereto, and begin | 
to treat the contrary opinion as obſolete and out of doors. | 
p. 92. | 
9. A taxation by the pound rent is the moſt equitable Equal pound | 

| 


1 
ll 
1 
| 
ll 


way, and not according to the quantity of the land, tate. 
Wand, b. I. c. 7. 

10. Where lands are in farm, not the leſſor, but the Tenant to be 1 
tenant ſhall be rated and pay. Gib/. 221. 2 wo 
11. An impropriator, tho' bound to repair the chancel, Impropriator 
is alſo bound to contribute to the reparations of the church, how far charge. | 
if he hath lands in the pariſh, which are not parcel of the able. 1 
parſonage. Gib. 221, 223. | 

12. If any perſon find himſelf aggrieved at the inequa- Appeal apaintt 
lity of the aſſeſſment, his appeal muſt be to the eccleſia- the rates. 11 
ſtical judge. Degge 172. 

And in ſuch caſe, if he will be relieved, he muſt ſnew, 
that he is illegally or unequally taxed in reſpect of the 
quantity of his land, as being rated for more than he has, 
or that the land which he hath is over- rated, or that the 
rate was needleſs, or that ſome lands in the pariſh are 
omitted in the rate. Mood, b. 1. c. 7. | 

13. If any refuſe to pay the rates, being demanded Rate how to be 
by the churchwardens, they are to he ſued for in the ec- recovered. 10 
cleſiaſtical courts and not elſewhere. Gibſon 219. Degge 
171. 

Alſo a quaker, refuſing to pay church rates, may be | 
ſued, as other pariſhioners, in the eccleſiaſtical court; or | 
he may be proſecuted before the juſtices of the peace, in | 
the ſame manner as for his tithes. | 


IV. Their duty as to repairs; and therein concerning 
church ſeats, [ 
1. Of common right, the ſoil and freehold of the church Who ſhall repaic. | 


is the parſon's; the uſe of the body of the church, 
and the repair of it, common to the pariſhioners; and | 
the 1 
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the diſpoſing of the ſeats therein, the right of the ordinary, 
Gib/. 221. 
Who may com- 2. The ſpiritual court may compel the pariſhioners t. 
1 to repair the body of the church, and may ex communicate 
; every one of them till it be repaired ; but thoſe that are 
willing to contribute ſhall be abſolved, till the greater part 
agree to a tax. Read. Ch. Service. 
| 3. If the churchwardens erect or add any thing ney, 
3 either to the fabrick of the church, utenſils, or church yard, 
and repairing the they mult have the conſent of the pariſhioners; and if ſuch 
old. additions are in the church, the biſhop's licence is alſo ne- 
ceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will bind the leſs; and if the 
major part will not conſent, where repairs are neceſſary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they ar: 
met, refuſe to make a rate, But if a church fall down, 
the pariſhioners are not bound to rebuild it. Read, Ch, 
Service. 1 Vent. 367. 

4. But if a church be ſo much out of repair, that it i 
neceſſary to pull it down, or fo little, that it needs to be 
enlarged, the major part of the pariſhioners may make a 
rate for new building, or enlarging, as there ſhall be 
occaſion. This was declared in the 29 C. 2 by all th: 
three courts ſucceſſively; notwithſtanding the cauſe was 
laboured by a great number of quakers, who oppoſed the 
rate. Gibſ. 221. 

5. The pat ſon, that is, the ſpiritual rector, as alſo the 
lay impropriator, are bound by common right to repair 
the chancel, and is thereupon intitled to the chief ſeat 
therein, unleſs another hath it by preſcription ; yet he 
hath not the diſpoſal of the ſeats therein, but the biſhop. 
Gibſ. 223, 224. 

9. An iſle in a church, which hath time out of mind 
belonged to a particular houſe, and been maintained and 
repaired by the owner of that houſe, is part of his frank 
tenement, and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. G1b/. 221. 

7. A ſeat, or priority in a ſeat, in the body of the 
from the houſe. church, may be preſcribed for as belonging to a houſe, it 
it hath been uſed, and alſo repaired, time out of mind, 
by the inhabitants of ſuch houſe, Gi#/. 221. 

And no one can claim a feat in a church by preſcription 
as appendant or belonging to land; but it mult be laid as 
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N the bilhnop, whom they are to pay out of the profits of the 
benefice. And if the ſucceſſor thinks himſelf aggrieved [4 
| by them, he may appeal to the eccleſiaſtical judge. Par. | 
| L. 99. Camp. Par. Off. go. N 
| | perſons exerciſing their worldly calling on the Lord's day. 9 _ 


20 C. 2. 7 


church ales, drinkings, temporal courts or leets, lay juries, urch. 
muſters, or any profane uſage to be kept in the church of [ 
church yard. Can. 88. 


and continue there orderly, during divine ſervice ; and ſhall fervive. 
prelent the defaulters, Can. 90. 
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And therefore a ſeat may not be granted to a perſon and : EE 
js heirs abſolutely ; for the ſeat doth not belong to the 
perſon, but to the inhabitants. Gi. 221, 


—— ˙ ———— — 
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V. : Their duty as to ſundry other matters. { 

1. Every churchwarden is an overſeer of the poor, al- Overſeer. \ 
tho! every overſcer of the poor is not a churchwarden, 
43. El. c. 2. ,. 1. a | 


And in M. 15 C. 2. A churchwarden was committed by 
the two next juſtices, as churchwarden, for refuſing to ac- 
count for the money received and diſburſed by him ; but on 
an habeas corpus he was diſcharged : becauſe by the warrant 
of commitment it ought to appear that he was overſeer of 
the poor, for by the ſtatute of 43 El. that is annexed to 
bis office of churchwarden, and the juſtices have no ju- 
riſdiction over him as churchwarden, but as overſeer. 
Dait. 186. 

2. They are to ſee that the church ways be well kept Church way. 
and repaired. And the right to a church way may be 
claimed and maintained by a libel in the ſpiritual court. 
2 Roll's Abr. 287. 

3- Churchwardens have the care of a benefice during its Vacancy. 
vacancy : Having firſt taken out a ſequeſtration from the 
ſpiritual court, they are to manage all the profits and ex- 
pences of the benefice for him that ſhall next ſucceed ; ; 
plough and ſow his glebe; take in the crop; collect tithes ; N 
thraſh out and ſell corn; repair houſes and fences, and | 
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8 the like. And they ſhall take care that during the vacancy 


| 
tne church ſhall be duly ſerved by a curate approved by 1 


4. They (or the conſtable) ſhall levy the penalties for Worldly calling 


day. 
5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, Profanation ef | 


b. They ſhall ſee that the pariſhioners reſort to church, Attending divine 1 


7. They 
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Loitering in the 7. They ſhall not ſuffer any idle perſons to abide either 
church yard. jn the church yard, or church porch, during the time af 
divine ſervice or preaching ; but ſhall cauſe them to come 
in, or to depart. Can. 19. 


Levying 12 l. a g They ſhall levy the forfeiture of 12 d. a Sunday, on 


Sunday for not 


coming to the goods of perſons not coming to church, 1 EI. c. 2. 
1 
Conventicle. ; 5 They (or the conſtables or overſeers) ſhall levy the 
penalties for being preſent at unlawful conventicles, 22 

Recufants, 1 0 . They ſhall, on pain of 201. preſent at the ſeſſions 


once a year, the monthly abſence from church of all recy- 
ſants, and the names and ages of their children above nine 
years old, and the names of their ſervants, And if the party 
preſented ſhall be indicted and convicted, the churchwardens 
ſhall have a reward of 408. to be levied of the recuſants 
goods, by warrant of the juſtices in ſefſic.s. 3 F. c. 4. 
Excommunicate 12, They ſhall keep excommunicated perſons out of 
pariſons. the church, Can. 85. 
Ornements of 13. They ſhall take care to have in the church a large 
the church. bible, book of common prayer, book of homilies, a font 
of ſtone, a decent communion table, with proper cover- 
ings, the ten commandments ſet up at the eaſt end, and 
other choſen ſentences upon the walls, a reading de, 
and pulpit, and cheſt for alms; all at the charge of the 
pariſh. Can. 80, 81, 82, 83, 84. 
Bells, 14. They ought to keep the keys of the belfrey, and to 
take care that the bells be not rung without good cauſe, to 
be allowed by the miniſter and themſelves. Can. 88, 

15. They ſhall have a box, wherein to keep the regiſtæ, 
with three locks and keys, two keys to be kept by them 
and one by the miniſter; and every Sunday they ſhall ſee 
that the miniſter enter therein all chriſtenings, weddings, 
and burials that have been the week before ; and at the 
bottom of every page, they ſhall (with the miniſter) ſub- 
ſcribe their names. And they ſhall, within a month after 
March 25. yearly, tranſmit to the biſhop a copy thereoi 
for the year before, ſubſcribed as above, 

And ſuch regiſter, being carefully preſerved, is good 
evidence; and the falſifying of it is puniſhable at the 
common law, Gi. 229. 

16. They ſhall, at the charge of the pariſh, with the 
advice and direction of the miniſter, provide bread and 
wine againſt the communion, Can. 20, 


Reg ſer, 


Communion. 
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17. They (or the overſeers) ſhall levy the penalty of 5 1. Incumbent. 
for an incumbent not reading the common prayer once a 


month. 13 C14 C. 2. c. 4. 

18. They ſhall collect money on charity briefs, on pain Charity briets, 
of 201. 4 An. c. 14. 

19. They ſhall not ſuffer any ſtrangers to preach, but Strange presch- 
ſuch as ſhall appear qualified on ſhewing their licence; ** 
and they ſhall ſee that ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for that purpoſe, with 
the day when they preached, and the bithop's name who 
granted the licence, Can. 50, 52. 

20. They ſhall, on certificate from the miniſter, apply Burying in 
to the magiſtrates for conviction of offenders in not bu- ollen. 
rying in woollen. 30 C. 2. c. 3. 

21. Perſons who murder themſelves, or die excommu- Perſons denied 
nicated, are denied chriſtian burial ; and therefore the chriſtian burial, 
churchwardens are not to ſuffer them to be buried in the 
church or church yard, without ſpecial licence from the 
biſhop. Degge 183. 

22. They ſhall levy the penalties for eating fleſh on fiſh E-t'ng fleſh on 
days. 5 El. c.5. fiſh days. 

23. They ſhall receive the penalties for ſervants, la- Gaming, 
bourers, apprentices, or journeymen gaming in publick 
houſes, 30 C. 2. c. 24. 

24. They ſhall receive the penalties for tipling and Pruakennefs, 
drunkenneſs. 4 G. c. 5. 21 G. c. 7. 

25. They (or the conſtable) ſhall levy the penalty for Suffering tip- 
ſuffering tipling. 17. c. 9. _ 

26. They ſhall receive the penalties for hawking ſpiri- Spirituons 
tuous liquors, 9 G. 2. c. 23. liquors, 

27. They (or the overſeers) ſhall levy the penalty for Corn. 
ſelling corn by a wrong meaſure. 22 C. 2. c. 8. 

28, They (or the overſeers) ſhall receive the penalties Butter aad 
relating to butter and cheeſe. 13& 14C. 2. c. 26, Fu 

29. They, and the overſeers, ſhall diſtribute amongſt Foreign eattie. 
the poor, foreign cattle imported, forfeited, and killed. 

. ec. 2. 

30. They (or the overſeers) ſhall levy the penalties re- Weichts and 
1 * to weights and meaſures, 16 C. c. 19. 22 C. 2. meaſures, 

c. 8. 

31. They ſhall carry hawkers and pedlars trading with- Hawkers and 
out licence, before a juſtice of the peace. 9 & 10 W. pedlan. 


427. 


| c. 20. 


32. They ſhall provide cheſts wherein to lock up the Militias. 
arms, clothes, and accoutrements of the militia. 2 G. 3. 


33. They, 
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Greenwich 33. They, together with the miniſter, are to ſign cer. 
hoſpital, tificates for the out-penſioners of Greenwich hoſpita] 
ſiding within their pariſh, with reſpect to the identi 
their perſons, in order to the receiving of their penſion; 
36. e. 16. * : 
County rate. 34. They (or the overſeers) ſhall pay to the high con. 


ſtables the general county rate, out of their money col. 
lected for the poor. 12 G. 2. c. 29. : 
35. They ſhall receive the penalty for ſervants care. 
leſsly firing houſes. 6 An. c. 31. : 
36. They ſhall receive the penalties for tracing hare; 
in the ſnow (and other game penalties.) 1 J. c. 27. 
37. They {hall join with the conſtable and ſurveyor gt 
the highways in chuſing and returning new ſurveyor, 


T'@. * & 42: 


Servants firing 
houſes. 


Tracing hares. 


Surveyors of the 
highways. 


VI. Of preſentments , and therein concerning ſideſmt" 
or aſſiſtants. 


1. Churchwardens by their oath are to preſent or cer. 
tify to the biſhop, or his officer, all things preſentable by 
the eccleſiaſtical laws, which relate to the church, miniſter, 
and pariſhioners. 

2. The articles delivered to them for their direction, are 
for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer, 

3. There are alſo ſeveral things which they are bound 


Oath to preſent. 


Book of articles. 


Statute preſent- 


8 to preſent by act of parliament; as tipling or drunkenne! 
by the ſtatute of 4 F. c. 5. recuſants by 3 J. c 4. 
When to preſent. 4+ They may preſent as often as they pleaſe, but ſhall 


not be obliged above once a year where it hath {o been 
uſed, and not above twice any where; except it be at tiz 
biſhop's viſitation, Can. 116, 117. 


Fee for taking in 5. For the preſentments of any church or chapel for 


preſentments. one year, the regiſter ſhall have only 4d. Can. 116. 

Miniſter may 6. The miniſter may preſent where the churchwardens 

— neglect. Can. 113. But ſuch preſentment ought to be 
upon oath. 2 Vent. 42. 

Sideſmen. In larger pariſhes, there are officers called ſideſme 


(anciently ſynodſmen, otherwiſe called queſtmen) to of. 
fiſt the churchwardens in their inquiries and preſentment 
of offenders: They ſhall be choſen yearly in Eafter wees 
by the miniſter and pariſhioners, if they can agree; ! 


not, by the biſhop. Can. go. 2 The 
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8. The ſideſman's oath, ſaid to have _ agreed on by Sideſman's 
oach. 


« You ſhall ſwear, that you will be aſſiſtant to the 
« churchwadens in the execu ion of their othce, ſo far 
* as by law you are bound: So help you God.” Gif. 
242, 


9. Whereas churchwardens are ſworn, and miniſters Preſentment on 
charged, to preſent as well crimes and ditorders, as alſo the CURING 
common tame which is ſpread abroad of them, whereby 
they are ſometimes troubled by the d. linquents or their 
friends ; all judges both eccleſiaſtical and temporal are (by 
the 115th canon) admoniſhed and exhorted, as they regard 
and revetence the fearful judgment fend of the higheſt judge, 
that they admit not in any of their courts any ſuit againſt 
churchwardens or miniſters for any ſuch preſentments ; 
conſidering that they tend to the re{tra\nt of ſhameleſs im- 
piety, and that the rules of charity and government do 
preſume they did nathing therein of malice, but for the 
diſcharge of their conſciences. 

But as common fame is often falſe, and as it is better 
that ten ofi-nders ſhould eſcape than one innocent perſon 
ſuffer, and as the above canon ſuppoſes that an action 
may be brought for ſuch preſentment ; it ſeemeth good 
to uſe caution in this matter, unleſs the offence be very 
notorious, 


VIT. Their accounting. 


I. At the end of the vear, 
moſt, they ſhall before 
veſtr / Ee up A 


or within a month after at When to a6. 
the minift-r and pariſhiorers (at a unt. 

ſt account of ſuch money as they have 

received, and alſo what they have particularly beſtowed in 
Ie)2rations, and otherwile, for the uſe of the church ; and 

hall Jeliver up to the pariſhioners the money and variſh 

goods in th.ir hands, to be delivered over by them to the 

ew, dens by the bill indented. Can. 89. 

2. And Tx hey efuſe 7 they May be preſented at che next How compelied 
viltation by the new churchwardens z or any of the pariſh to account, 
that are intereſted m ay by proceſs call them to account be- 
de ordinary; or the ſucceeding churchwardens may 
are à writ of N at common law. And if they have 
eiſburſed more than they have received, the ſucceeding 


Clurchvardens W pay what is due to them, and ac- 
count it among their diſburſements, 1 Rell's "Be. I21. 
Vor, I. 2 3. If 
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Churchwardens, 


2. If the cuſtom of the pariſh is, for a certain num. 
ber of perſons to have the government thereof, and the 
account is given up to them; the cuſtom is a good cul. 
tom, and the account given to them a good account, 
Gibſ. 242. 

4. Mr. Barbw ſays, that for diſburſements of any ſum 
not above 40s. their own oath is held ſufficient proof; 
but for all ſums above, receipts muſt be produced. Bar. 
105. But it may be more ſatisfactory if receipts be pro- 
duced for all. 

5. The allowance of the account may be by entring it 


in the church book of accounts, and having it ſigned by 


thoſe in the veſtry who allow the accounts. Bayl. 105, 
6. When they have faithfully accounted, and their ac- 
count is allowed by the miniſter and major part of the pa- 
riſhioners preſent, it ſhall not afterwards be in the power 
of any to make them account again; unleſs ſome fraud 
in their accounts is afterwards diſcovered. V wad, b. I. 
c 


+1 
ZE. 7. G. 2. Wainwright and Bagſhaw. The churchwar- 


dens were cited into the court of Litchfield to account, 


They pleaded, that they had accounted at the veſtry ac- 
cording to law. Which, plea was rejected; and there- 
upon a prohibition was granted: for the ordinary is not 
to take the account, he can only give a judgment that 
they do account; and to what purpoſe fhould they be ſent 
back, to thoſe who have taken their accounts already, 


Str. 974, 1133. 


VIII Their puniſhment en miſhebavicur. 


1. If the churchwardens waſte the goods of the church, 
the new churchwardens may call them to an account be- 
fore the biſhop, or bring their action at common law. 
Read. Ch. Service, 

2. And whereas many churchwardens and overſeers, 
and other perſons intruſted to receive collections for the 
poor, and other publick monies relating to the churches 
and pariſhes whereunto they belong, do often miſpend 
the ſame, to the prejudices of ſuch pariſhes, and of the 
poor and other inhabitants thereof ; and the pariſhioners, 
who are the only perſons ſometimes who can make proof 
thereof, have not been allowed to be witnelles againſt 
them: it is enacted, that in all actions to be brought in 
any court at /7inficr, or at the aſſizes, for the reco- 
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Churchwardens. 


very thereof, the evidence of the pariſhioners, other than 
ſuch as receive alms, ſhall be taken and admitted. 2 ,. 


4. 11. /. 12. . f 
3. But churchwardens are not anſwerable for indiſcre— 


tion, but for deceit only, if they lay out more money for indiſcretion, 


than is needful. Wood, b. 1. c. 7. 


IX. Their indemnity on doing their duty. 


If any action be brought againſt any churchwardens, or Double cofts, 


perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 
may plead the general iſſue, and give the ſpecial matter 
in evidence; and if a verdict is given for them, or the 
plaintiff thall be nonſuit, or diſcontinue, they ſhall have 
double coſts. 7 J. . 5-, 21 7. <1 

In Kercheval's caſe, M. 8 Car. An action was brought 
againſt the churchwardens for a preſentment upon com- 
mon fame of incontinency. Upon not guilty, it was 
found. for the churchwardens, and moved, that they 
might have double coſts: But it was reſolved, that this 
being merely ecclefia{tical, is not within this ſtatute ; for 
that the ſtatute was never intended, but where they ſha!l 
be vexed concerning temporal matters, which they ſhall 
do by virtue of their office, and not for preſentments con- 
cerning matters of fame, Cre. Car. 285, 286. 


Ciergy. 


J. Clergymen. 
II. Benefit of clergy. 


J. Clergymen. 


I, BR* the 43 El. c. 2. Clergymen are liable to the poor Liable to the 


poor. 


rates, for their glebe and tithe. 

2. And Mr, Hawkins ſays, clergymen are within the 
purview of the ſtatutes relating to the repair of highways, 
in reſpect of their ſpiritual poſſeſſions, as much as any 
other perſons whatſoever in reſpe& of any other poſleſ- 
lions; for the words ate general, and there is no kind of 
intimation therein that any particular perſons ſhall be cx- 
empted more than others. 1 Haw. 204. 


2 2 3. And 


— — . Q ˙ m 


339 


Not an{werab'e 


And to the high- 


ways. 


er 


0.3 


40 Clergy. 


And to other 


ec 3. And it ſeems to be now generally ſettled, that cler. 
publick charges. 


gymen are hable to all publick charges impoſed by act of 
parliament, where they are not ſpecially excepted, 

4. No clergyman ſhall take to farm any lands (e: xCept 
he have not ſufficie nt 13 be for the expences of his hou. 
hold; ) on pain of 101. a month, half to the king, and 
half to him that malt ſue. 21 H. 3. 

5. No clergyman ſhall buy to ſell again any cattle, 
corn, fiſh, wool, wood, victual, or any manner of * 
chandize; on pain of treble akin half to the king, aud 
half to him that ſhall ſue: and the contract ſhall be void. 
8. 3. 

6. No clergyman fhall keep any tanhouſe, or any brew- 
houſe but for his own houſe ; on pain of 101. a month, 
half to the king, and half to him that ſhall ſue. 21 J. 8. 
6% 

7. The ordinary may puniſh clergymen for inconti- 
nency, by committing 'them to ward or priſon by his di- 
cretion. 1 H. 7. c. 4. 

Privilege againſt 8. A perſon laying violent hands on a clergyman, ma 

an allau:t, be puniſhed in the eccleſiaſtical court, 13 Ed. 1. 's1 " 
Circumſpecte agatis. 2 II/. 492. 

May have the Clerzgymen in holy orders may have the benciit of 


benefit. of clergy clergy a ſecond, or third time, or oftner. 2 H. H. 37 
more than once, 75 
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37 Jo 
Shall not be 10. A clerk in holy orders ſhall not be burned in the 
burnt inthe hand, but ſhall have the ſame privilege as if he had been 


mand, burned in the hand ; and therefore ſhall not be drawn in 


queſtion in the eccl<ftaſtical court, to deprive him, or in- 
: flict any cc:letiaitical cenſure upon him. 2 H. H. 389. 
1 it. tojthe intent that clergy men may the better dil- 
temporal che es. 2 
charge their duty in cclebration of divine ſervice, and not 
be intangled with temporal buſineſs; if any of them 4 
choſen to any temporal office, he may have his writ tod 


LES oy i 
diicharged. 1 [n}t. Gb. 


— "0h 8285 12. Eccleftaſtica! perſons have this . that they 
_ not in perſon to ſerve in war. 2 Iuſt. 4 


Eccleſiaitical p er ſons are not baud to appear 2 at the 


8 or View of frankpledee. „5 9 Ed. 2. 
Co In. 2 -LHfh- 4 

5 E clereyman ſhall be arreſted in any church or 
— 35 church-yard, whilit he attends to divine ſervice; on paw 
of impriſonment of the offender, and ranſom at the king's 
will, and agree to the party arreſted. - 50 Ed. 3. 6. 5 
is. 


Need net appear 
at the torn, 


But the arreſt a gage My (if not on a Sunday) 18 


good in law. /7atjon, c. 34. p. 344. 
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15. The body of a clergyman may not be taken by Sha!l not beta 


force of any proceſs upon a ſtatute ſtaple, or ſtatute mer- 
chant. 2 Int. 4. 

16. If an action of treſpaſs, debt, account, 
action wherein proceſs of cap1as lies, be brought againſt a 
c'erk in holy orders, and the ſheriff return that he is a 
clergyman beneficed, having no lay fee in which he may 
be ſummoned, in this caſe the plaintiff cannot have a 
capias to arreſt his body, but a writ * biſhoh to compel 
tim to appear. 2 l. 4. Degge 15 

17. If a perſon be bound in a reco: * in the chan- 
cery, or in any other court, and he pay not the ſum at 
tie day; by the common law, if the perſon had nothing 
but « ecclefiaitical goods, the recognizee could not have a 

levari facias to the ſheriff to levy the ſame of theſe goods 
bat the writ ought to be directed to the biſhop ty levy che 
ſame of his eccleſtaſtica! goods. 2 I. 4. 

18. A clerg; man ſhall be amerced only acc ring to 
his lay tenement, 
tual beneſice. Mag. Chart. c. 14. Gibſ. 15. 

19. Diſtreſſes ſtha!! not be taken by ſheri'ts, or other 
of the king's miniſters, in the inheritance of the church 
wherewith it was anciently encowed ; but otherwiſe it 18 
of late purchaſe. 9 Ed. 2. c. 9. 2 Daft. 4. Gio. 15. 

20. A clerzyman is net bound to pay tolls or other like 
cuſtome, for his eccleſiaſtical goods; and if he be 
ſeſted therefore, 
17. 4. Gil. 21. 

And this not only for all the goods and merchandizes 
of el lergymen gotten upon their church livi ings, but alſo 
ſor all goods and merchandizes by them bo . to be 
ſpent upon their rectories and church livings. Deg: 53. 

21. Lord Coke, in his readings in the Magna. Char 1a, 
ſays thus; „ True it is, that eccichaſtical perſons have 
more and greater liberties than other of the king's ſub- 
jects, wherein to ſet down all would take up a whole 
volume of itſelf, and to ſet down no example avrecth 
not with the office of an expoſitor; therefore ſome fevy 
examples ſhall be expreſſed, and the ſtudious reader 
left to obſerve the reſt as he ſhall read them in our 
* books, and other authoritics of law.” And the in- 
ſtances he gives, are chiefly thoſe which are mentioned 
above ; e I do not find any 3 e 
time, who hath ſaid what are thoſe other m any and oreat 


cc 


prizileges of ha clergy ; but the authors do Divers 22 
here to theſe particular inſtances, probably as being f. up- 
ported by ſo great an authority: Other privileges have 
been 
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been aboliſhed, ſince his time, by acts of parliament, and 
the adjudications of the temporal courts ; and others per. 


haps loft by diſuſe ; and poſſibly 


ſome of the inſtances 


abovementioned would have been gone likewiſe, or not 
looked upon as of ſo much authority, if they had not 
been vouched by lord Coke. 


| Original of the 
| l cncfit of clergy. 


II. Benefit of clergy. 


J. Original of the benefit of clergy. 

II. By what perſons it may be demanded. 
III. In what caſes it may be demanded. 
. At what time it muſt be demanded, 
V. Effect of clergy allowed. 


I. Original of the benefit of clergy. 
\ Neiently princes and ſtates, converted to Chriſtiani- 


ty, in favour of the clergy, and for their encou- 
ragement in their offices and employments, and that they 
might not be ſo much intangled in ſuits, did grant to the 
clergy very bountifu} privileges and exemptions z and par- 


ticularly, an exemption of their perſons from criminal 


proccedings, in ſome capital caſes before ſecular judges; 
which was the true original of the benefit of clerpy. 

The clergy increaſing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſct up for themſelves; and 
that which they obtained by the favour of princes and 
bates at firſt, they now began to claim as their right, and 
a right of the higheſt nature, namely, by the law of God; 
and by their canons and conſtitutions endeavoured, and 
in ſome places obtained, vaſt extenſions of theſe exemp- 
tions both with regard to the perſons concerned, to wit, 
not only to perions in holy orders, but alſo to all that 
had avy kind of ſubordinate miaiftration relative to the 
church; and likewiſe in reſpect of the cauſes, exempting 
as far as they could all cauſes of clergymen, as wel! civil 
as criminal, from the juriſdiction of the ſecular power, 
and wholly ſubordinating them immediately and only to 
the eccleſiaſtical juriſdiction, which they ſuppoſed to be 
jodged firft in the pope by divine right and inveſtitute 
from Chriſt, and from the pope ſhed abroad into all ſub- 
ordinate and eccleſiaſtical juriſdiction. 

And by this means they endeavoured, and in ſome 
kingdoms and for ſome ages obtained, that — 
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Clergy. 
double ſupreme power in every kingdom; the one eccle- 
ſiaſtical, abſolute, and independent upon any but the 
pope, Over eccleſiaſtical men and cauſes; and the other 
ſecular, of the king, or civil magiltrate. 

But this claim of exemption, altho' it obtained much 
in this kingdom, yet grew ſo burdenſome, that it was 
ſrom time to time qualified and abridged by the civil power, 
ſometimes by acts of parliament taking it away in ſome 
caſes, ſometimes by the interpretation and conſtruction of 
the judges, and ſometimes by the contrary ulage of the 
kingdom: for eccleſiaſtical canons never bound in Eng- 
land farther then they were received, and ſo had not 
their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that ad- 
mitted them, and only fo far forth as they were fo ad- 
mitted. 

And therefore if they were indicted in caſes erim inal, 
but not capital, nor wherein they were to ofe life or limb, 
there the privilege of clergy was not ailowed ; and there- 
fore not in indictments of treſpaſs or petit larceny. 

Alſo it was not allowed them in high treaſon. 

But, at the common law, in all caſes of felony or petit 
treaſon, clergy was allowable, excepting two, inſidigtores 
viarum, & arſon (which were looked upon as hoſtile acts, 
and the authors of them therefore not intitled to the com- 


mon privileges of ſubjects.) 2 H. H. 323—320. 


il. By what ferſons it may be demanded. Who may 
demai.d it, 

1. By a favourable interpretation of the ſtatutes relating Oth rs b-fides 
to the benefit of clergy, not only thoſe actually admitted een. 
into ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders (which 
was formerly tried by putting them to read a verſe) have 
been taken to have a right to this privilege, as much as 
perſons in holy orders. 2 Haw. 338. 

2. But by the common law, a woman could not have Women. 

the benefit of clergy: but now by the ſtature of 3 V. 
6. 9. a woman convicted or outlawed for any felony, for 
which a man might have his clergy, ſhall upon praying 
the benefit of that ſtatute, be ſubject only to ſuch pu- 
niſnment as a man would be in the like caſe. 

3. Lord Hele ſays, A perſon convicted of hereſy, a Jew, Hereticke, ſews, 
or a Turk, ſhall not have their clergy ; but a perſon ex- Turks, pertons 
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communicate ſhall have his clergy. 2. H. H. 373. ann 
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But by the 5 An. c. 6. which aboliſhed the ceremony 
of reading, the wall of partition (as Sir Michael Foſter ex- 
preſſes it) between ſubject and ſubject under one and the 
ſame degree of guilt is taken away; which meaſure in— 
titled to the indulgence of the law, in common with the 
reſt of their fellow ſubjects. all thoſe who before were 
ſuppoſed to be under a legal incapacity for orders, as Jews 
and ſome others were, and likewiſe thoſe who in pre- 
ſumption. of law were not qualined in point of learning, 
of which reading a ſcrap of Latin (viz. miſerere mei Deus 
wich they callid the nech- bie, was commonly made the 
teſt. And from this period, the meaſure of puniſhment 
hath bren governed by the degrees of real guilt, and not 
by the function or abilities of the offender, Pop, 305, 
©, 

Perſons having 4. By the 4 H. 7. c. 13. Every perſon (not being 
had clergy once. vithin orders) who hath been once admitted to his clergy, 
ſhall not be admitted to the ſame a ſecond time. ; 

5 And if he is convicted of murder, he ſhall be marked 
(unleſs he is a peer, 2 H. H. 356) with an M, on the 
brawn of the left thumb; and if for any other felony, 

; witha TI. 14 2. 7. e 13. 
. 6. But he ſhall not be ouſted of his clergy, by the bare 
of the convie- mark in his hand, or by a parol averment, without the 
tion, record teſtifying it, or a tranſcript thereof (according to 
the following ſtatutes.) 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now to 
be of little uſe, and (as Sir Michael after obſerves) can 
ſcarcely be called even fo much as a flight puniſhment; 
but rather a piece of abſurd pageantry, tending neither to 
the reformation of the offender, nor for example to others 
to wit, burning the offender in the hand with an iron 
ſcarcely heated. F. 372. 

Convictioa how 7. By 34 & 25 H. 8. c. 14. The clerk of the crown, 
to be ccrticd. or of the peace, or of aſſize, ſhall certify a tranſcript 
briefly of the tenor of the indictment, outlawry, or con- 
viction, and attainder, into the king's bench in 40 days: 
And the clerk of the crown, when the judges of aſſize, 
or juſtices of the peace write to him for the names ot 
ſuch perſons, ſhall certiſy the ſame with the cauſes of the 

conviction or atiainder, 
H-w it may be 8. Another method is given by the 3 . c. 9. which 
1 certi- enacts, that the clerk of the crown, clerk of the peace, 
3850 or clerk of aſnze, where a perſon admitted to clergy ſhall 
be convicted, {hall at the requeſt of the profecutor, or any 
other on the king's behalf, certify a tranſcript brody 
; and 
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and in few words, containing the effect and tenor of the 
indictment and. conviction, of his having the benefit of 
clergy, and the addition of the party, and the certainty 
of the felony and conviction, to the judges where ſuch 
perſon (hall be indicted for any ſubſequent offence. : 
9. Alſo it ſeems, that if the party deny that he is the Hos tried whe, 
ſame perſon, iſſue muſt be joined upon it, and it muſt be ther he is the 
found upon trial that he is the ſame perſon, before he can dime Perion. 


be ouſted of clergy. 2 H. H. 373. 


III. In what caſes it may be demanded. 


1. By the 25 Ed. 3. f. 3. c. 4. All manner of clerks, Formerly allow- 
who ſhall be convicted before the ſecular judges, for any ed in all felonies. 


treaſons or felonies, touching other perſons than the king 
himſelt, ſhall have the privilege of the holy church. 

2. Clergy was never allowed in this nation in caſes of But not in trea- 
high treaſon, nor is it allowed on indictments of petit 3 
larceny or treſpaſs; but by the above recited act, clergy n 
was allowed in all treaſons and felonies, except treaſon 
againſt the king: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treaſons 
and felonies. Fale's Pl. 230. 2 H. H. 326. 

3. Conſequently, wherever clergy is not allowable in (lerey taken 
any other caſes, it is taken away by ſome ſubſequent act Wan dy ſtatutes. 
of parliament. Hale's Pl. 230. 

4. Conſequently, where a new felony is made by an Allowed in new 
act of parliament, clergy is to be allowed, unleſs expreſſ- IO mo 
ly taken away by ſuch ſtatute. Hale's Pl. 230. Ws 285 

And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch caſes, regularly in 
other caſes, clergy is allowable ; as if it take away clergy 
in caſe the party be convicted by verdict, yet he ſhall 
have his clergy, if he ſtand mute. 2 H. H. 335. 

But this is in part remedied by the 3 W. c. q. which 
enacts, that if any perſon be indicted of any offence, for 
which by virtue of-any former ſtatute he is excluded from 
clergy, if he had been convicted by verdict or confeſſion ; 
if he ſtand mute, or will not anfwer directly, or challenge 
peremptorily above 20 of the jury, or be outlawed, he 
thall not be admitted to his clergy, .. 2. But this ex- 
tends not to appeals, nor to offences made felonies by ſub- 
ſequent ſtatutes. 2 Haw. 348. 

But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhal] ſuffer as 
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Therefore where 
clergy is exclud- 
ed, the indict- 

ment muſt bring : 
the offence with- party within the caſe of tne ſtatute : otherwiſe, altho' 


in the tatute, 


Clergy. 

in caſe of felony without benefit of clergy, this excludes 

it in all circumſtances, and to all intents. 2 H, H, 
5. It follows further from what hath been ſaid, that in 

all caſes where an act cf parliament ouſteth clergy, in caſe 

of any felony, the indictment muſt preciſely bring the 


poſſibly the fact itſelf be within the ſtatute, and it may 
ſo appear upon the evidence, yet if it be not ſo alledged 
in the indictment, the party, tho' convict, ſhall have his 
clergy. 2 H. H 336. 

But altho' the caſe be fo laid in the indictment, that it 
comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho' it 
be a felony, yet it is not ſo qualified as laid in the indict- 
ment, the jury ought to find him guilty of the felony 
fimply, but not as to the matter laid in the indictment, 
and thereupon the priſoner ſhall be admitted to his clergy; 
and this is commonly done. 2. H. H. 366. 

6. But if the offence was capital at the common law, 
and a ſtatute only excludes it from clergy ; the indictment 


which in ſuch caſe need not conclude againſt the form of the ſia- 


was t2lony at 
(common law. 


Acceſſary. 


To de demanded 


tute, becauſe the ſtatute doth not alter the nature of the 
offence, but leaves it to its proper judgment, and only 
takes away a perſonal privilege of exemption from ſuch 


judgment. 2 Haw. 342. 


7. Furthermore, from what hath been obſerved above, 
it follows, that where an act taketh away clergy from the 
principal, and faith nothing of the acceſſary; the acci(- 
ſaries, as well before as after, ſhall have their clergy. II. 


Co. 37. Fe. 355. 


IV. At what time it muſt be demanded. 


1. By the ancient common law, the benefit of clergy 


atier conviction. was demanded as ſoon as the priſoner was brought to the 


bar, before any indictment or other proceeding againſt 


him; but this was found a g eat inconventience.to the pri- 


ſoner, becauſe poſſibly he might have been acquitted of 
the felony ; or if not, yet in caſe of an inqueſt of office, 
ne loſt bis challenges to ſuch inqueſt, and yet upon ſuch 
inqueſt found, he forfeited his goods, and the profits of 
his lands; and therefore Priſet Ch. J. with the advice of 
the other judges, in the reign of H. 6. for the ſafety of 
the innocent, would not allow the priſoner the benefit of 
clergy 
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Clergy. 


clergy before he had pleaded to the felony, and (having 
the benefit of his challenges and other advantages) had 


been convicted thereof : which courſe hath been generally | 
obſerved ever ſince. 2 In. 164. 2 H. H. 378. 4 | | 
2. And this benefit of clergy may be allowed by the mer be allowed 
. in diſcretion, tho' the party challenge it not. Hals“, 3 10 
1 1 


J. Effect of clergy allowed. 
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1. Perſons admitted to their clergy, may be continued Perſons hwing 
in priſon as a further puniſhment, not exceeding one year. We clergy may 
eontined in 
$8 65 6.7 a 
2. And by 4 G. c. 11. Perſons convicted of offences May be tranſ- 
within benefit of clergy (except receivers and buyers of Ported. 
ſtolen goods) may, inſtead of being whipped and burnt in 
the hand, be tranſported for ſeven years. a 
3. A perſon admitted to his clergy, ſorſeits all his shall forfeie {W308 
goods that he hath at the time of the conviction. 2 H. H. their goods, 194 
388. {| 
4. But preſently upon his burning in the hand, he But not lards, | 
ought to be reſtored to the poſſeſſion of his lands, and it 
| 
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from thenceforth to enjoy the profits thereof. 2 H. H. 1 

55 1818 
; 5. Alſo, it reſtores him to his credit ; and conſequently Credit reflored, | | 
enables him to be a good witneſs. 2 Haw, 364. 

6. And it is holden that after a man is admitted to Aftionable to 
his clergy, it is actionable to call him felon ; becauſe cal} Rigs ene 
his oftence being pardoned by the ſtatute, ali the in- 
famy and other conſequences of it are diſcharged. 2 Haw. 
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Clerk of the peace. 


1. HE co/tos rotulorum ſhall appoint an able and ſuf- whe ſhall ap- 
hcient perſon, reſiding in the county or diviſion, point. 
to execute the office of clerk of the peace, by himſelf or 
his ſufficent deputy (to be allowed of by the faid cu/tos 
rotulorum, 37 H. 8. c. I.); and to take and receive the 
fees, profits, and perquiſites thereof, for ſo long time 
only as ſuch clerk of the peace ſhall well demean himſelf 
in his ſaid office, 1 V. c. 21. % 5. | 
I 2, But 
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348 Cleri of the peace. 


Office not to be 2. But the ces rotulorum ſhall not ſell the place of 


ſold, clerk of the peace, or take any bond or other affurance 


to receive any reward, fee, or profit, directly or indirect- 
ly, to him or to any other perſon for ſuch appointment; 
on pain that ſuch c/{os rotulorum ſelling, and ſuch clerk 
of the peace buying, ſhall be diſabled to hold their re. 
ſpective places, and ſhall each forfeit double value of the 
thing given, to him who ſhall fue. 1 V. c. 21. % 8. 

Path, 3. And every clerk of the peace, before he enters upon 

| the execution of his office, ſhall in open ſeſſions take the 
oath following : 


& I A. B. do ſwear, that I have not, nor will pay any 
© ſum or ſums of money, or other reward whatſoever, 
nor given any bond or other aſſurance to pay any mo- 
* ney, fee, or profit, directly or indirectly, to any per- 
* fon or perſons whomſoever, for ſuch nomination and 


* appointment: So help me God.” 1 V. c. 21. / 9. 


Qualifying. 4. He ſhall moreover take the oaths of allegiance, ſu— 
premacy, and abjuration, and perform the other requi- 
fites, as other perſons who qualify for offices. 

Not to act as ſo- 5. No clerk of the peace, or his deputy, ſhall act as ſo- 

Ve: licitor, attorney, or agent, or ſue out any proceſs at any 

general or quarter ſeſſions, where he ſhall execute the of- 

fice of clerk of the peace or deputy ; on pain of 501. to 
him who ſhall ſue in 12 months, with treble colts, 

22 G. 2. c. 46. . 14. N 

6. The clerk of the peace ſhall certify into the king's 
bench, the names of ſuch as be outlawed, attainted, or 

convicted of felony. 34 & 35 H. 8. c. 14. 

7. He ſhall deliver to the ſheriff, within twenty days 


Shall certify 


outlawries. 


Shall deliver 
eſtieats to the 


therif, after Sep. 29 yearly, a perfect eſtreat or ſchedule of all 
fines, and other forfeitures in ſeſſions. 22 & 23 C. 2. 

„7. 
. 8. And ſhall alſo yearly, on or before the ſecond Mon- 


exchequer, day after the morrow of All Souls, deliver into the court 
of exchequer a perfect duplicate, certificate, and eſtreat 
all ſuch eſtreats and ſchedules delivered to the ſheriffs; 
on pain of 501. half to the king, and half to him that 
ſhall ſue. 22 & 23 C. 2. c. 22. ſ. 8. And moreover he 
may be amerced for the ſame, by the barons of the ex- 
chequer. 3G. c. 15. | i 
9. And he ſhall, upon delivery of the ſaid eſtreats into 
the court of exchequer, take the following oath, to be 


adminiſtred by one of the barons; : 
a l 2 cc * 0.1 


Upon oath, 
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ſalerata in the juſtices Jaw, that the clerk of the peace's Wt 
tees are not aſcertained in all inſtances, even as thoſe of h ki 
the other clerks to juſtices of the peace by the ſtatute of * | 
the 26 C. 2. c. 14. And withal it might be requiſite to $15 
inſert in the table to be agreed on for that purpoſe, by | | 
whom the ſame ſhall be paid in the ſeveral inſtances re- | 11 
ſpectively, and what ſhall be the courſe of recovering the | { 
lame on nonpayment. 


Clerk of the peace. 349 


_—_— 
— 
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« You ſhall ſwear, that theſe eſtreats, now by you de- 
livered, are truly and carctully made up and examined, 
and that al! fines, iſſues, amerciaments, recognizances, 
« and forfeitures, which were ſet, loſt, impoſed, or for- 
« feited, and in right and due courſe of Jaw ought to be 44 
« eſtreated in the court of exchequer, are, to the beſt of 1 
your knowledge and underſtanding, therein contained; ny 
« and that in the ſame eſtreats are alſo contained and ex- I | 
preſſed, all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any 
wilo or fraudulent diſcharge, omiſſion, miſnomer, or 


« defect -harſcever,” 4 & 5 V. . 24. 5. 


0 


* 
9 


— — ES 


A 
** 


* 
* 


* 
* 


10. And ll spare, take off, diſcharge, or con- Penalty of con- | 
ceal any fa „ or tor.citure, unleſs it be by rule of e "FI | 
court, he shall to! value, half to the king, and 4 
half to him that hal fue; and ſhall alſo forfeit his office, 0 f 
and be incapablc to be employed in any office where the 1141 


— 
— 


revenue is concerned. 22 & 23 C. 2. c. 22. /. 9. 

11. The clerk of the peace is not bound to enter judg- Fees. 
ment, or the like, at the ſuit of any, without having the 
fee due for the ſame; but if the court order any thing 
without ſuit of another, to wit, ex officio, there he ought 
to enter the ſame without having any fee for the entring 
thereof. Crom. 159. 

Alſo Mr. Crompton ſavs, he ſhall have for every recog- 
nizance of the peace taken in court 25s, and for every re- 
leaſe of the peace there 28. and for proceſs awarded 
againſt any to find ſurety of the peace 28. Crom. 160. 

And by 10 C11 V. c. 23. he ſhall have only 2s. for 
drawing an indictment of felony; and if it is defective he 
ſhall draw a new one gratis, on pain of 51. with full coſts 
to him that ſhall ſue. /. 7, 8. 

His fees alſo in divers other caſes are ſpecially limited 
by act of parliament : and it ſeemeth to be one of the de- 


12, If any clerk of the peace ſhall miſdemean himſelf 27 > 
in the execution of his office, and thereupon a complaint 
and charge in writing of ſuch miſdemeanor ſhall be exhi- 


bited 


Clerk of the peate. 

bited againſt him, to the juſtices in ſeſſions, the ſaid juſ- 
tices may, on examination and due proof thereof openly 
in the ſaid ſeſſions, ſuſpend or diſcharge him from the ſaid 
office; and in ſuch caſe, the ces rotulorum ſhall appoint 
another able and ſufficient perſon, reſiding in the ſaid 
county or diviſion, to be clerk of the peace. And in caſe 
of retuſal or neglect to make ſuch appointment, before 
the next general quarter ſeſſions, the juſtices in ſeſſions 
may appoint one. 1 V. c. 21. /. 6. 

His duty in other matters is interſperſed where it falls 
in amongſt the other titles of this bock. 


Appointment of a clerk of the peace; on the 37 U. 
8. , 14.-and 19. . 


—— as the office of clerk of the peace for the county 
of —— — tis now void, by the death of gentle- 
man, late clerk of the peace for the ſaid county ; Know all men 
by theſe preſents, that / cuſtos rotulorum of the county 
gfareſaid, do hereby nominate, elect, appoint and aſſign C. P. 
gentleman, an able and ſufficient perſon, inſiructed and learned 
in the laws of England, and reſiding in the ſaid county, to be 
clerk of the peace for the ſaid county; to hold, execute, and 
enjoy the office of clerk of the peace for the county afareſaid ly 
bimſelf or his fuffictent deputy 3 and to take and receive the fees, 
profits and perquiſites thereof, ſo long as he ſhall well, juſtly, 
and haneſily demean himſelf in his ſaid office. In witneſs 
whereof I the ſaid —bhave hereunto ſet my hand and ſeal, 
the day of in the year > 


Clipping money. See Colin. 
Clockmaking. See Servants. 


Cloth and Clothier. See TUoollen Panukac⸗ 
tures. 

Coaches and Chairs. See Excile and Hackney 
coaches. 
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351 
Coals and coalpits. 


1. 3 the 10 G. 2. c. 32. If any perſon ſhall wilfully Setting on fle. 
and maliciouſly ſet on fire any mine, pit or delph 

of coal or cannel coal ; he ſhall be guilty of felony with- 

out benefit of clergy. 

2. And by 13 C. 2. c. 21. If any perſon ſhall divert or Drowaiag, 
convey any water into any coal work, with deſign to de- 
{troy or damage the ſame ; he ſhall pay to the party grie- 
ved treble damages with coſts, a 

3. And by the 9 G. 3. c. 29. If any perſon ſhall wil- Defiroying en- 
fully or maliciouſly ſet fire to, burn, demoliſh, pull down, ag — 
or otherwiſe deſtroy or damage, any fire engine, or other 
engine erected for draining water from colleries or coal 
mines, or for drawing coals out of the ſame ; or any bridge, 
waggon way, or trunk, erected for conveying coals from 
any colliery or coal mine, or ſtaith for depoſiting the 
ſame ; or ſhall cauſe or procure the ſame to be done; he 
ſhall be guilty of felony, and tranſported for ſeven years. 

Profecution to be commenced within 18 months. 

4. There are regulations by above 40 different acts of Meafure, priee 
parliament, concerning the weights, meaſures, and prices _— "uu 
of coals, eſpecially in and about Londan, and alſo con- 
cerning the duties thereupon ; which not being of general 
concern, are here omitted, 


Cocoa nuts. See Erciſe: 
Coffee. See Ercire. 


Coin. 


For matters common to this with other treaſons, 
ſee title Treaſon. 


I, POTN, in French, ſignifieth a corner, and from Originat of the 
thence hath its name (according to Lord Cate) be- wi. 
cauſe in ancient times money was ſquare, with corners, as 
it is in ſome countries to this day. 1 I/. 207. 
Others derive this word, which in the old French is 
written corgnz as alſo the Italian cunts, and the Spaniſh 
cuno, from the Greek word x3%;, communis; becauſe mo- 
ney is the common mean or inſtrument of traflick 
But 
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352 Coin. 


| But theſe derivations are too artificial. The word doth 
| properly ſignify a wedge, as the Latin cuneus; and hath a 
verb belonging to it in the ſeveral languages : and is tranſ- 
lated to Jawful money; either from the form of a wedye, 
ingot, or lingot (/inguetta) in which bullion was tranſported 
from all antiquity ; or elſe from the inſtrument, a wedge 
or chiſſel, with which in trade, theſe lingots were occa- 
ſionally cut to the weight required, as they are at this 
day in the Eaft Indies, with ſheers. 

2. The legitimation of money, and the giving it its 
denominated value, is one ſpecial part of the king's pre- 
rogative. 1 H. H. 188. 

But in order to fix the value, the weight and ſineneſs 
of the metal are to be taken into coniideration : When a 
given weight of gold or ſilver is of a given fineneſs, it 
is then of the true ſtandard, and called Sterling me- 
tal, and of this ſterling metal ali the coin of the kingdom 
muſt be made by the ſtatute of tht 25 Ed. 3. ff. 5. c. 13. 
So that the king's prerogative feemeth not to extend to 
the debaſing or enhancing the value of the coin below or 
above the ſterling value. 1 Black. c. 7. p. 278. 
Legitimating 3. And the king may by his proclamation legitimate 
foreign coin, foreign coin, and make it current money of this kingdom, 
according to the value impoſed by ſuch proclamation, 
1g. 

And therefore both Exgliſb money, coined by the king's 
authority, and foreign coin made current by proclamation, 
are within the denomination of lawful money of England, 
1 Inſt. 207. 

But of this latter ſort there is none at preſent in England; 
Portugal money being only taken by conſent, as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 
with our diviſions of money into pounds and ſhillings, 
but no perſon is obliged to take it. 4 Blachſt. c. b. p. 
89. | 

0 But only gold or filver coin, and not braſs or copper; 
are within this denomination. 1 Haw. 42. 

And no perſon can be inforced to take in payment any 
money but of lawful metal, that is of filver or gold. 
2 Infl. 577. Except for ſums under ſixpence. 1 H. H. 
195. 

Counterfeiting 5 By the ſtatute of 25 Ed. 3. f. 5. c. 2. it is made 
| the coin of this treaſon to counterfeit the coin of this realm: That is to 
; — ſay, whether the perſon utter it or not. 3 1. 16. 1 
Haim, 42, . 

6. And 


Value of coin. 


Copper coin. 


Hon, or ; 


6. Ar 
any ſuch 
proper ce 
the king' 
and abet 
{eſ}. 1 


current 
judged t. 
ſenters a 
8. Ani 
or gain, 
fallify, { 
any the 
lowed to 
by the k1 
ers, and ; 
9. An 
mark on 
or, if an 
of the dir 
com reſei 
grainings 


edges of 


procurers 
ſon. 8 8 
months. 
10. Al 
with gol, 
cucing th 
any the 
blanks of 
of a fit fi 
money, 1 
kingdom | 
of a fit 
the curret 
lors, Pro 
high treaſ 
in three n 
And by 
waſh, gil 
called a f. 


- 


1 


Vo. I 
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6. And if any v a ſhall ſalſely forge and counterfeit Counrerfeiting | | 14 
any ſuch kind of coin of gold or filver, as is not the Lonelen current { | 
coin. #1 
proper coin of this realm, and ſhall be current therein by 1 


the king's conſent; he, his counſellors, procures, aidars, 
and abettors, hall be guilty of high treaſon. 1 Mar. 
fe * & 0. 

By the 5 EL. c. 11. Clipping, waſhing, rounding, Clypingy waths 
or Kling, for * or gain, any the proper coin of chis ins, Aung 1 
realm, or the dominions thereof, or of any other realm 'f 4 
current within this realm by proclamation, ſhall be ad- bi 
judged treaſon in the offenders, their counſellers, con- 
ſenters and aiders. 

8. And by the 18 EI. c. 1. If any perſon ſhall, for !ucre tmoairing, in 
or gain, by any art, ways, or means, impair, diminiſh, dminiſbing, 1 
fallify, ſcale, or lighten the proper coin of this realm, or N ' | 
any the dominions thereof, or the coin of this realm al- 105 
lowed to be current (at the time of the oſfence committed) 
by the king's proclamation; he, his counſellors, conſent- 
ers, and aiders (hall be guilty of treaſon. 

9. And if any perſon {not employed in the mint) ſhall Edging. [1 
mark on the edge. s any the current coin of this kingdom; 1 
or, if any perſon whatſozver ſhall mark on the edges any 1 
of the diminiſhed coin of this kingdom, or any counterfeit 
coin reſembling the coin of this king gdom, with letters or | 
grainings, or aber marks or figures like unto thoſe on the | 

edges of money co! ined in the mint; he, his counſellors, | 
procurers, aiders, and abettors ſhall be guilty of high trea- | | 
| | fon. 8 9. c. 26. . 3. Proſecution to be in ſix a; 
months. 1 An. ſt. 1. c. 9. | 719 
| | 10. Alſo, if any perſon ſhall colour, gild, or caſe over Colouings 0 
i with gold or ſilver, or with any waſh or materials pro- 
| dueing the colour of gold or ſilver, any coin reſembling 
= any the current coin of this kingdom, or any roun d 
» blanks of baſe metal, or of coa-ſe gold or coarte ſilver, 
op a fit ſize and figure to be coined into counterfeit milled 
7 money, reſembling any the god or ſilver coin of this 
kingdom; or if any perſon ſhall gild over any ſilver blanks 
y | *f a fit ſize and figure to be Wat into picces reſembling 
d. the current gold coin of this kingdom; he, his counſel- 
1, lors, procurers, aiders, and abettors ſhall be guilty of 
high treaſon, 8 & 9. . 26. /. + Proſecution to be 

de in three months, J. 9. 
to And by the 15 16 C. 2. . 28. If any perſon ſhall 
x | waſh, giſd, or colour any lawful or counterfeit ſilver coin 
called a ſhilling or ſixpence, or add to or alter the impreſ- 
non, or any part thereof, on either ſide, with intent to 
Vol. I. A a make 
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make ſuch ſhilling or ſixpence reſemble a guinea or half 
guinea ; or ſhall any way alter or colour halfpennies or 
farthings, with intent to make them reſemble a ſhilling or 
ſixpence : he; his counſellors, aiders, and abettors ſhall 
be guilty of high treaſon. Proſecution to be in ſix 
months. 

11. Lotd Hale, ſpeaking of copper halfpence and far. 
things, make it a query, whether the counterfeiting of 
them be not treaſon within the {ſtatute of 25 Ed. 3. but 
inclines to the negative. 1 H. H. 195, 211, 212. 

And with this agrees the ſenſe of the legiſlature, in the 
ſtatute of 15 & 16G. 2. c. 28. which reciting that whereas 
the counterfeiting of the copper coin of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall, 
therefore enacteth, that if any perſon ſhall coin or coun- 
terfeit braſs or copper halfpence or farthings; he, his 
counſellors, aiders, and abettors, ſhall ſuffer two years 
impriſonment, and find ſureties for their good behaviour 
for two years more. /. 6. 

And further, by the 11 C. 3. c. 40. If any perfon 
ſhall make, coin, or counterfeit any of the copper mo- 
nies of this realm, commonly called an halfpenny or 
farthing ; or ſhall buy, ſell; take, receive, pay, or put off 
any counterfeit copper money, not melted down or cut 
in pieces, at or for a lower rate or value than by its 
denomination it doth import or was counterfeited for; 
he ſhall be guilty of felony [but within clergy.] And 
one juſlice, on complaint upon oath that there is juſt 
cauſe to ſuſpect, that any perſon bath been concerned 
in counterfeiting the copper monies of this realm, may 
by this warrant cauſe the dwelling houſe, room, wotk- 
ſhop, outhouſe, yard, garden, or other place, belonging 
to ſuch ſuſpected perſon, to be ſearched for tools and 
implements for coining fuch copper monies : And if any 
ſuch tools or implements ſhall at any time be found hid 
or concealed in any place fo ſearched, or be found in the 
cuſtody of any perlon whatſoever not employed, in his 
majeſty's mint, nor having the fame by fome lawful au- 
thority; it ſhall be lawful for any perſon wharloever 
diſcoveting the ſame, to ſeize ſuch tools or implements, 
and carry the ſame forthwith to a juſtice, who ſhall 
cauſe the ſame to be ſecured and produced in evidence 
againſt any perſon who ſhall be proſecuted for any the 
allences aforeſaid in ſome court proper for the determi- 
nation thereof; and after they ſhall have been produced 
in evidence, as well the ſame ſa produced, as the _ 
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ſo ſeized and not produced in evidence, ſhall forthwith 

by order of the court, or by order of a juſtice if there 

ſhall be no trial, be defaced and deſtroyed, or otherwiſe 

diſpoſed of as ſuch court or juſtice ſhall direQ. 

12. If any perſon ſhall falſely forge or counterfeit any counterfeltin: 
ſuch kind of coin of gold or filver, as is not the proper coin not curren-, 
coin of this realm, nor permitted to be current within this 
realm; he, his procurers, aiders, and abettors ſhall be 
zuilty of miſpriſion of high treaſon. 14 El. c. 3, 

13. If any perſon ſhall bring falſe money into the realm; Brineing in falt: 
counterfeit to the money of England, knowing the ſame to money. | 
be falſe, to merchandiſe or make payment, in deceit of the 1 
king and his people; he ſhall be guilty of high treaſon. Hat 
25 Ed. 3. fl. 5. c. 2. 141 

Alſo, if any perſon ſhall bring from the parts beyond if 
the ſea, any forged and counterfeit money like to the gold 028} 
| or ſilver coin of foreign realms, current in payment within 11 
the king's realm by the king's ſufferance and conſent, know- 1 

ing the ſame to be falſe and counterfeit, to the intent to 14 
1 utter or make payment of the ſame within this realm, by | | 
; merchandizing or otherwiſe ; he, his counſellors, procu- 1 
. rers, aiders, and abettors ſhall be guilty of high treaſon, 1 
T 182 P. & M. c. 11. /. 2. F 
t Note; This muſt be brought from a foreign nation, 4 
ts and not from Ireland, or other place ſubject to the crown | k 
; | of England; becauſe the counterfeiting there, is puniſh- [1 
able by the laws of our king, as much as in Exgland. 1 ry 
Haw. 43. . 1 

Sir Michael Faſler obſerving upon theſe offences (and | 1 i 
of the oftence abovementioned, of counterfeiting foreign f 
current coin) fays, proſecutions for importing money 1411 
counterfeit to the ſimilitude of Engliſh coin have been | 11 


very rare; and for the offences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſuch 
coin, there can be none, as things ſtand at preſent, till 9. 
the crown ſhall be adviſed to legitimate ſome ſpecies of N 
foreign coin. I know of none (ſays he) now current 1 
among us that is legitimated, and moſt probably none 110 1 
will, For if tie offences of counterfeiting and diminiſh- | 

ing foreign coin, and of importing ſuch counterfeit and 
diminiſhed coin, which are great evils and daily growirg, 
were made more penal than they are at preſent, he ſays 
he knows of no good end that could be anſwered by le- ö 
gitimating any ſpecies of it; on the other hand, there 0 


ſeem to be great inconveniencies that would attend it. 4 
Fit. 227. 
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14. If any preſs for coinage, {hall be found in the cyſ 
tody of any perſon (other than the officers of the mint}? 
it mall be ſeized for the king's uſe; and every perſon in 
whoſe cuſtody ſnch preſs ſhall be found, - ſhall forſeit 
goo]. half to the king, and half to the informer, 7 
6:4. 2.193 /- 1. | | 

And by 8 9 . c. 26, No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 
dye, pattern or mould, of ſteel, iron, ſilver, or other me- 
tal, or of ſpaud, or fine founders earth, or ſind, or of 
any other materials whatſoever, in or upon which there 
mall be, or be made or impreſſed, or which will make 
or impreſs the figure, ſtamp, or reſemblance of both or 
either of the ſides or flats of any gold or filver coin, cur- 


rent within this kingdom; nor ſhall knowingly make or 
mend, or begin or procced to make or mend, or aſſiſt 


in the making or mending of any edger or edging tool, 
inſtrument, or engine, not of common uſe in any trade, 
but contrived for making of money round the edges with 
letters, grainings, or other marks or figures reſembling 
thoſe on the edges of money coined in the mint; nor any 
preſs for coinage ; nor any cutting*ngine for cutting 
round blanks by force of a ſcrew, out of fatted bars of 
gold, ſilver, or other metal; nor ſhall knowingpy buy or 
ſell, hide or conceal, or without lawful authority or luſt- 
cient excute for that purpoſe, knowingly have in his houſe, 
cultody, or poſſeſſion, any ſuch puncheon, counter-pun- 
cheon, matrix, ſtamp, dye, edger, cutting engine, or other 
tool or inſtrument before mentioned; on pain that ſuch 
perſon, his counſellors, procurers, aiders, and abettors, 
{ball be guilty of high treaſon. /. 1. Profecution to be in 
three months. ſ. 9. But by the 1 An. ff. 1. c. 9. J. 2. 
The proſecution for offences by making or mending, or 
beginning or proceeding to make or mend any coining tool 
or inſtrument in the aboveſaid act prohibited, or by mark- 
ing of money round the edges with letters or Trainings, 
may be commenced at any time within fix months. 

And if any perſon ſhall, without lawful authority, know- 
ingly convey, or aſſiſt in conveying out of the mint, au) 
puncheon, counter-puncheon, matrix, dye, ftamp, edger, 
preſs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part el 
fuch tool or inſtrument ; he, his counſellors, provi 
ers, aiders, or abettors, ſhall be guilty of high treaſor: 
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$ S9. c. 26. / 2. Proſecution to be in three months. | 1 | 1 
THT! 

. 7 if any puncheon, dye, ſtamp, edger, cutting en- | | 


gine, preſs, faſk, or other tool, inſtrument, or engine, 
uled or deſigned for coining or counterfeiting gold or filver 
monies, Or any part of fu ich tool or engine, ſhall be hid 
or concealed in any place, or found in the houſe, cuſtody, 
or o ſſeſůuon of any perſon not employed in the mint, nor 
having the ſame by ſome lawful authority; any perſon 
x \1atſoever diſcovering the ſame, may and ſhall ſ-ize the 
dne, and carry them forthwith to ſome juſtice of the 
p ace to be by him ſecured, to be produced in evidence, 

2a.nft any perſon who ſhall be proſecuted for any ſuch 
* And aſter they have been produced in evidence, 
they i mall for:hwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 


been no trial) be totally defaced and deſtroyed. 8 & 9 ' 
WW Co 7 5 5 

| 15: r the better preventing the clipping, diminiſhing, $llins ef . 
| or impairing the current coin, if any perſon ſhall buy or <\ppings. 17 
f ſell, and A »ingly have in his cuſtody or poſſeſſion, any 1 
5 clippings or fil: ags of the ciirrent coin of this kingdom : 14 
6 = ſhall forſcit the ſame, and alfo 500 l. half to the king, 
y nd half tothe informer ; and ſhall be branded in the rigne | | 
7 check with the letter R and be impriſoned till the pay- | "NS 
t | ment of the 500 l. 6&7 V. c. 17. þ. 4 | { | 
r 16. And if any ſha! Fo ingots or bars of ſilver, in Pulliog, 4 
[- | imitation of Span bars or ingots, or ſtamp them in like- 17 
5 | nel, of the Span ſtamp, he ſhall forfeit the ſame, and | 
1- allo 5001. half to the king, and half to the informer. 16 1 
er | „ 1 
1 | And if any broker, not being a trading goloſmith or | 
„ F reiiner of filver, ſhall buy or ſell an y bullion or molten "1 
in | ſilver, he ſhall be impriſoned fix months. /. 7. 1 
2. And the warden of the company of gold{miths, with 11 
ol ; two of the court of aſſiſtants within the bills, and two ju- i" 
50k ſtices elſewhere, may enter into the houſe, room, or I 
K ö work hop of any perſon ſuſpected, and with the help of a 11! 1 
„ cConſtable may break open any dog box, trunk, cheſt, | 

|F cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
2 conccaled; and if found, they ſhall ſeize the fame, and 
any the perſon in whoſe poſſeſſion it ſhall be found: And the 
', ſaid wardens, atfiſtants, and conitables, within the bills, 
out ln fhal! carry him before the next jutice; which jullice, and 
ol the leid two juſtices elſewhere, may examine him; and 
M- 


it he ſhall nat prove by the oath of himſelf, or of a cre- 
ſor; A a 2 dible 
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dible witneſs, that it is lawful filver, and was not current 
coin, nor Clippings thereof, he ſhall be committed; and 

| if on his trial he ſhall not prove the ſame by one witneſs, 

he ſhall be impriſoned fix months. % 8. 

And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and at 
dermen of London, and oath made before them by the owner 
and two witneſſes, that it is foreign bullion, and that no 
part of it was the coin of this realm, or clippings thereof, 
nor plate wrought within this kingdom; on pain that the 
ſame ſhall be forfeited, half to the king, and half to the 
l | officer or other perſon who ſhall ſeize the ſame. And the 
| owner ſhall forfeit double the value thereof, half to the 
ll king, and half (with coſts) to him that ſhall ſue. And 
it tte captain or maſter of a ſhip (if it belong to a ſubje&) 
| permitting the ſame, ſhall forfeit 200 l. to him who ſhall 


his employment. And if any officer of the cuſtoms fhall 
grant a cocquet for exporting the ſame, before ſuch cer- 


WW tificate and entry thereof made; he ſhall forfeit 2001, and 
ly his office. And in caſe of ſeizure of ſuch bullion, or ac- 
itt tion brought for the forfeitures, the proof ſhall lie upon 
i the owner; and for want of proof it ſhall be forfeited, 


78 VM. c. 19. /. 6, 7,8, 9. 
it And if any bullion is entred to be exported, other than 
| in the name of the true owner or importer ; the exporter 
ſhall forfcit the ſame, or the value thereof; half to the 
king, and half to him who ſhall ſeize or Ae the ſame, 
i 6& 7 IW. e. 17. , 14. 
Ri, Plancned copper 17. And whereas ſeveral mixtures of metals have been 
. 1 ble invented in imitation of gold and ſi ver, and blanched cop- 
| 3 per is principally made uſe of in imitation of ſilver, and 
ſeldom, if eyer, for any honeſt or good purpoſe, it is en- 
acted, that if any perſon ſhall blanch copper for ale, ot 
l mix blanched copper with ſilver, or knowingly buy or {el 
ik or offer to ſale blanched copper alone, or mixed with ſilver ; 
or ſhall knowingly and fraudulently buy or ſell or offer to 
ſale any malleable compoſition or mixture of metals or mi- 
nerals, which ſhalt be heavier than ſilver, and look, and 
| touch, and wear like ſtandard gold, but be manifeſtly worſe 
i than ſtandard; he ſhall be guilty of ſelony, and ſhall ſuffer 
il death as in cafe of felony. Proſecution to be in three 
| he months. 889 M. c. 26. . 6 3 
— 18. If any perſon ſhall take, receive, pay, or put off 
- Hater any counterfeit milled money, or any milled money what- 


ſocvr: unlawfully djminiſhed, and not cut in pieces, at or 
for 


| | ſue; and if it is a king's ſhip, he ſhall moreover forfeit - 
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for a lower rate or value than the fame by its denomina- 
tion doth or ſhall import, or was comed or counterfeited 
for; he ſhall be guilty of felony, and ſuffer death as in 1 
caſe of felony. Proſecution to be ig three months. 8 & 1 


171 

9 V. C. 26. 1. 6, 9. i 

19. If ons perſon counterfeits, and by agreement before vtterng falſe 4 
the counterfeiting, another perſon is to take off and vent money. | 1 


the counterfeit money, ſuch other is an aider and abettor, 
and conſequently a principal traitor (for in high treaſon 
there are no acceſſaries). 1 H. H. 214. | 

If one perſon counterfeit, and another (knowing that he 
did ſo) puts it off, but without any ſuch previous agree- 
ment ; ſuch other perſon ſeems to be all one with a re- 
ceiver of him, becauſe he maintains him. 1 H. H. 
214. 

If one perſon counterfeits, and another perſon knows 
that he did ſo, and doth neither receive, maintain, or 
abet him, but conceals his knowledge ; this is miſpriſion 4 
; | of trealon. 1 H. H. 214. it 

But, formerly, where it did appear, that the utterer 171 
of counterfeĩit money knew who counterfeited it, but barely 11 
uttered it for his own benefit, altho' he knew it was coun- 1 
terfeit, yet it was only a cheat and miſdemeanor, puniſh- | | | 
able by fine and impriſonment {contrary to the opinion in 14 
Stanford and Dalton); but now by the ſtatute of 15 C. 2. 1 
c. 28. it is enacted, that whereas the uttering falſe money 
is a crime frequently committed all over the kingdom, and 1 
the offenders are not deterred, becauſe it is only a miſde- 714 
meanor, and the puniſhment generally ſmall, tho' there is my 
reaſon to believe that the utterers are often the coiners, or {Re 
in confederacy with them ; therefore, if any perſon ſhall | 
tender in payment any counterfeit coin, knowing it to be 
lo, he ſhall for the firſt offence ſuffer ſix months impriſon- 
ment, and find ſureties for his good behaviour for {1x movn:ns 
longer; for the ſecond offence, ſhall ſuffer two years im- { 
priſonment, and find ſureties for two vears more; and for N 
third offence, ſhall be guilty of ſelony without benent cf 4 i} $4 
clergy. J 2, 4100-0 

And if any perſon ſhall tender in payment any counter- 4 "nl | 
ſeit money (knowing it to be ſo), and ſhall either the ſame * „ 
day, or within ten days after, knowingly tender other falſe ir 
money in payment, or at the time of ſuch tend:ing have | | 

: 


— — 


more in his cuſtody; he ſhall for the firſt oftenc? ſuffer a bil 
year's impriſonment, and find ſureties for his good beha- | 
viour for two years more; and for the fecond offence, 4 
Hall be guilty of felony without benefit of clergy. 1 3. Il | 

Aa 4 Pepſon: ql 
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Perſons guilty of the ſaid crimes ſhall be tried and cen. 
victed in ſuch manner 2s is uſed a» 2ain{t offenders for coun- 


tc rteiting the coin: 8 and the cle. ot aſize, Or clerk of 
the pcace, where the firſt conviction was had, ſhall certi. 
ty the fame by a tranſcript in few words, containing the 


tenor of ſuch conviction (for which he {hall have 2s. 6d. | 
and ſuch certificate being produced in court, ſhall be ſuff— 
Cicnt proof of the former conviction, Proſecution to be 
in fix months. / 5,9 

Note; By this it Would ſeem, that the juſtices of the 
peace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direction to the clerk of the peace to certify the 
conviction is impertinent z for he is not the proper perſon 
to ceriify what is done in another court, where he is nat 
neceſſarily ſuppoſed to be preſent : albeit no power is given 
to the ſeſſions by any expreſs words in this ſtatute to hear 
and determine ſuch offences. 

Having falſe mo- 20 If ſalſe or clipt money be found in a man's hands; 

vey in poſleflon. jf he be ſuſpicious; he may be arreſted till he have found 
his warrant. 3 I. 18. Hale s Pl. 21. 1 Hau. 43 

Falſe money 21. Any perſon to whom any. filver money ſhall be ten- 

__ be done qred, any piece whereof ſhall be diminiſhed, otherwiſe 
than by reaſonable wearing, or that by the ſtamp, im- 
preſſion, colour, or weight thereof, he ſhall ſuſpect to be 
counterfeit, may Cut, break, Or deface ſuch piece : and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
counterfeit, the perſon tendting the ſame ſhall bear the 
loſs thereof; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame, ſhall receive the ſame at the rate it 
was coined for. And if any queſtion rife, whether the 
piece ſo cut be counterfeit, it ſhall be C-iermined by the 
next juſtice of the peace, or chief m in a corpo- 
ration. 9 & 10 V. c. 21. /. 

And if any counterfeit or una fully Viminifhed money 
ſha.1 be produced in any court e either in evt- 
dence or otherwiſe, the judge ſhall cauſe it to be cut in 
pieces IN open court, or in the preſence of a joltice ot ' the 
peace, and then to be delivered to "of for the perſon to 
whom it belongs. B& g FF. c. 26. |. 5. 

Bal. ine 3 2d. 4 e. 15. Pe 
ney are not bailable by jut {tices of the peace. 

But they muſt take the examinations and informations, 
and Lind over the witneſſes to the proper Court, and com- 
mit the perlons accuſed. 1 H. i. 372. 
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23. It is not neceſſary there ſhould be two witneſſes in N. 
caſes of counterfeiting the coin, as it is in other high 
treaſons ; but perſons may be convicted according to ine 
courſe of the common law, by one witneſs only, 1 I. 

H. 318, 328. | 

24. Tie judgment for high treaſon, relating to the J=dgment. 
coin, is, to be drawn to the place of execution, and there 
hanged by the neck till he be dead. 2 Hew. 444. 

But it is generally provided by the ſeveral ſtatutes, that 
this mall work no corruption of blood, nor loſs of dower. 

25. Every perſon wio thail apprehend any perſon who Reward for cen» 
hath counterfeited any of che current [gold or filver} coin 3s an ciiens 
of this realm; or that for lucre ôr gain hath clipped, 
waſhed, filed, or any way diminiſhed the fame ; or hath 
| altered ſhillings and fixpences to make them reſemble gui- 

neas and half guineas, or halfpennies and farthings to 
make them look like {hillings and ſixpences; or ſhall bring 
or cauſe to be brought into this kingdom, any clipt, falſe, 
or counterfeit coin; and proſecute ſuch perſon to convic- 
tion: every ſuch perſon ſnall have a reward of 4ol. In 


. order to which, the judge ſhall give him under his hand, 
1 a certificate certifying the conviction, and the county in 
- which it was made, and that the offender was taken and 


proſecuted by ſuch perſon ; and if any diſpute ſhell ariſe 
vetween ſeveral perſons apprehending and profecuting, the 
judge ſhall in the eertificate appoint the reward to be paid 
amongſt them, in ſuch proportion as he ſhall think rea- 
ſonable. The ſaid certificate to be tendred to the ſheriff, 
who ſhall thereupon pay the ſame without fee, within one 
month after ſuch tender and demand, on pain of forfeit- 
ing to the party double the ſum, with treble coſts. The 
theriff to be repaid out of the treaſury. 6&7 V. c. 17. 
J. 9, 10, 11. 15& 16G. 2. c. 28. f 7. 

In like manner a reward of 101. ſhall be paid, for ap- 
prehending and convicting a counterfeiter of the copper 
money. 15 C16 G. 2. c. 28. /. 7. 

26. If any perſon being out of priſon, ſhall be guilty Parden to s- 
of clipping, coining, counterſeiting, waſhing, filing, or 5 mY in- 
otherwiſe diminifhing the {gold or ſilver] co'n of this Ad 
realm, and afterwards diſcover two or more perſons who 
have committed any of the ſaid crimes, ſo as two or more 
be convicted; he ſhall have the king's pardon, and if he 
is an apprentice, he ſhall] be made a freeman. 6& 7 77, 

6-13. /. 12: 

In this clauſe at large in the ſtatute, is an inſtance of 
„ . that multiplicity of words, which is ometimes ridiculed 

in 
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in our laws ; where is is ſaid, #0 or more perſon er perſons, 
and again, two or more of the perſon or perſons. 

Further; Ii any perſon being our of priſon, ſhall be 
guilty of altering ſixpences or ſhillings, to make them 
look like half guineas or guincas; or altering farthings 
or halfpennies, to make them look like ſixpences or ſhil- 
lings; or of counterfeiting braſs or copper halfpennies or 
farthings ; or of uttering falſe money,,——and afterwards 
diſcover two or more perſons who hate committed any of 
the ſaid crimes, ſo as two be convicted; he ſhall have the 
king's pardon. 15 C16 G. 2. c. 28. / 8. 

27. The commiſſioners of the treaſury may iſſue a ſum 
not exceeding 600 l. yearly, for the charges and expences 
of the officers and others employed in the proſecution of 
offences in counterfeiting, diminiſhing, or otherwile con- 
cerning the current coin of this realm. 7 Ann. c. 24. . 4, 


15 & 16G. 2. c. 28. / 10. 


Commitment. 


Nciently there were more felons committed to gal 
A without mittimus in writing, than were with it: 
ſuch were all the commitments by conſtables, watchmen, 
and private perſons arreſting for ſelony, and bringing to 
the common gaol, long before there were any juſtices of 
the peace; and yet mittimus's are not of ſo ancient date 
even as they. 1 H. H. 610, a 

But now, fince the habeas corpus act, a commitment in 
writing ſeems more neceſſary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 
act, whatſoeyer his offence may have been. 

When a ſtatute appoints impriſonment, but limits no 
time when, it is to be underſtood that he ſhall be impri- 
ſoned preſently, Dall. c. 170. 


Concerning which I will ſct forth, 


J. Who may be committed. 
II. To what place. 
TI]. The form of the commitinemt. 
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IV. Charges of the commitment. 

V. That the gaoler fhall receive the priſoner. 
VI. Sball certify the commitment. 

2 Commitment diſcharged. 


J Who may be committed. 


1. There is no doubt but that perſons apprehended for p, 5 
offences which are not bailable, and alſo all petſons who bailable, or not 
neglect to offer bail for offences which are bailable, muſt finding bail, 
be committed. 2 Haw. 116. 

2. And it is ſaid, that whereſoever a juſtice is impowered Perſons guilty 

by any ſtatute to bind a perſon over, or to cauſe him to do of contempt- 
a certain thing, and ſuch perfon being in his preſence 
ſhall refuſe to be bound, or to do ſuch thing, the juſtice may 
commit him to the gaol, to remain there till he ſhall com- 
ply. 2 Haw. 116. 

3. If a priſoner be brought before a juſtice, expreſsly perſons charged 
charged with felony upon oath, the juſtice cannot diſ- with felony x 
charge him, but muſt bail or commit him. 2 H. H. 

121. 

4. But if he be charged with ſuſpicion. only of felony, perſons charged 
yet if there be no felony at all proved to be committed, oa ſoſęicion. 
or if the fact charged as a felony be in truth no felony in 
point of law, the juſtice may diſcharge him; as if a 
man be charged with felony for ſtealing a parcel of the 
freehold, or for carrying away what was delivered to him, 
and ſuch like, for which tho” there may be cauſe to bind 
him over as for a treſpaſs, the juſtice may diſcharge him 
as to felony, becauſe it 1s not felony. But if a man be 
killed by another, tho' it be by miſadventure, or ſelf de- 
tence (which is not properly felony), or in making an aſ- 
fault upon a miniſter of juſtice in execution of his office 
(which is not at all felony), yet the juſtice ought not to 
diſcharge him, for he muſt undergo his trial for it; and 
therefore he muſt be committed, or at leaſt bailed, 2 H. 

H. 121. 

5. But commitment by the juſtices of the peace almoſt Perfors not pay- 
in all caſes (except for the peace, good behaviour, felony,'%s ma” 
or higher offences) is but to retain the party till he hath 
made fine to the king; and therefore if he offer to pay it, 
or find ſureties by recognizance to pay it, he ought not 


to be coinmitted, but to be delivered preſently, Dalt. c. 
179, | | 
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IT. To what place. 


1. By the 5 H. 4. c. 10. All felons ſhall be committed 
to the common goal, and not elſewhere. 

2. But by the 6 G. c. 19. Vayrants and other cmi. 
nals, offenders, and perſons charged with ſma]] offences, 


may for ſuch offences, or for want of ſureties, be com- 


mitted either to the common gaol, or houſe of correction, 
as the juſtices in their judgment {hall think proper. 

3. And they may commit other offenders to the ſtocks, 
or other cuſtody, by particular ſtatutes. 

4. Generally, if a man commit felony in one county, 
and de arreſted for the ſame in another county, he hal] 
be committed to gaol in that county where he is taken, 
Dall. c. 170. 

Yet if he eſcapes, and is taken on freſh ſuit; in another 
county, he may be carried back to the county where he 
was firſt taken, Dale. c. 170. | 

Alſo by the 24 G. 2. c. 55. If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the firſt coun'y, aud be com- 
mitted (or if bailable, bailed) by the juſtices in ſuch fuſt 
county. 


LI. Form of the commitment. 


1. It muſt be in writing, either in the name of the 
king, and only teſted by the perſon who makes it, or it 
may be made by ſuch perſon in his own name, expreſſing 
his office, or authority, and mult be directed to the goalet, 
or keeper of the priſon. 2 Haw. 119 

Yet the mention of the name and authority of the jul- 
tice (lord Hale ſays) in the beginning of the mittimus, is 
not always neceſſary, for the feal and ſubſcription of tie 
Juſtice to the mittimus, is ſufficient warrant to the goaler; 
for it may be ſupplied by averment, that it was done by 
me juitice. 2 H. H. 122. 

2. It ſhould contain the name and ſurname of the party 
committed, if known; if not known, then it may be ſul- 
ficient to deſcribe the perſon by his age, ſtature, com- 
plexion, colour of his hair, and the like, and to add that 
he refufeth to tell his name. 1 H. 77. 577. | 

3. It is ſafe, but not neceſſary, to ſet forth, that ts 
party is charged upon oath, 2 Haw. 120. R 
&+ b 
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3. It ought to contain the cauſe, as for treaſon, or fe- ud. 
tony, or ſuſpicion thereof; otherwiſe if it contain no cauſe 
at all, if the priſoner eſcape it is no offence at all; where- 
a5 if the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, tho' he were not guilty of the offence ; and 
therefore for the king's benefit, and that the priſoner may 
be the more ſafely kept, the mittimus ought to contain 
the cauſe. 2 It. 52. 

And hereupon it appeareth, that a warrant or mittimus 
to anſwer to ſuch things as ſhail be objected againſt him, 
is utterly againſt law. 2 I. 59r. 

Alſo, it ought to contain the certainty of the cauſe; 
and therefore if it be for felony, it ought not to be gene- 
rally for felony, but it muſt contain the ſpecial nature of 
the felony, briefly, as for felony for the death of ſuch an 
ine, or for burglary in breaking the houſe of ſuch an one; and 
the reaſon is, becauſe it may appear to the judges of the 
king's bench, upon an /aveas corpus, Whether it be felony 
or not, 2 H. H. 122. 

But the want hereof ſcems not to make the commit- 
ment abſolutely void, ſo as to lubject the gaoler to a falſe 
impriſonment; but it lies in averment to excuſe the 
gaoler or officer, that the matter was for felony. 1 II. 
H. 584 

5. It muſt have an apt concluſion; as if it is for felo- Conc!ufien, 
ny, to detain him till he be thence delivered by law, or 
by order of law, or by due courſe of law. 2 Haw. 120. 
H. i, 127. 

But if the concluſion be irregular, it doth not ſeem to 
make the warrant void, but the law will reject that which 
is ſurpluſage, and the r<{ ſhall ſtand ; fo that if the mat- 
ter appear to be ſuch. tor which he is to remain in cuſ- 
tody, or be bailed, he ſaall be bailed or committed as the 
caſe requires, and not diſcharged, but the wrong conclu- 
ſion thall be rejected. 1 H. H. 584. 

It is alſo to be obſerved, that a commitment grounded 
on an act of parliament, ought to be conformable to the 
method preſcribed by it. As where the overſeers were 
committed for refuſiug to account, and the warrant con- 
cluded in the common form, until they be duly diſcharged 
according to law, upon the return of an habeas corpus the 
court held the commitment void, becauſe the warrant 
ought to have concluded, there to remain until he ſhall 
account, as the 43 El. c. 2. doth appoint. And a dif- 
ference is, where a man is committed as a criminal, and 
where only for contumacy ; in the firſt caſe, the com- 
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mitment muſt be, until diſcharged according to law; dut 
in the latter, until he comply. 2 Haw. Not. 33. 

Where a ſtatute appoints impriſonment, but limits no 
time how long, in ſuch cafe the priſoner muſt remain at 
the diſcretion of the court. Dalt. c. 170. 

6. It muſt be under ſea] ; and without this; the com. 
mitment is unlawful, the gaoler is liable to falſe impriſon. 
ment, and the wilful eſcape by the gaoler, or breach of 
priſon by the felon, makes no felony. 1 H. H. 583. 

But this muſt not be intended of a commitment by the 
ſeſſions, or other court of record; for there the record it. 
ſelf, or the memorial thereof, which may at any time be 
entred of record, are a ſufficient warrant, without any 
Warrant under ſeal. 1 H. H. 584. 

7. It ſhould alſo ſet forth the place at which it is made 
(that it may appear to be within the juriſdiction of the 
Juſtice). 2 Haw. 119. 

8. It muſt alſo have a certain date, of the year and 
day. 2 H. H. 123. 


I. Charges of the commitment. 


By the 3 J. c. 10. Every perſon who ſhall be commit- 
ted to the common or uſual gaol, within any county or 
liberty, by any juſtice of the peace, for any offence or 
miſdemeanor, the ſaid perſon ſo to be committed, having 
means or ability thereunto, ſhall bear his own reaſonable 

charges for ſo conveying or ſending him to the ſaid gaol, 
and the charges alſo of ſuch as ſhall be appointed to guard 
mim to ſuch goal, and ſhall ſo guard him thither : And ii 
any ſuch perſon ſo to be committed, ſhall refuſe at the time 
of his commitment and ſending to the ſaid gaol, to defray 
the ſaid charges, or ſhall not then pay or bear the ſame; 
then ſuch juſtice ſhall, by writing under his hand and feal, 
give warrant to the conſtable of the hundred, or conſtable 
of the townſhip where ſuch perſon ſhall be. dwelling and 
inhabit, or from whence he ſhall be committed, or where 
he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the faid 
perſon ſo to be committed, as by the diſcretion of the ſaid 
juſtice ſhall ſatisfy and pay the charges of ſuch his convey- 
ing and ſending to the ſaid gaol, the appraiſement to de 
made by four of the honeſt inhabitants of th» pariſh where 
ſuch goods ſhall be ; the overplus to be delivered to the 


party. 
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And by the ftatute of the 27 C. 2. c. 3. When any 
perſon, not having goods or money in the county where 
ke is taken, ſufficient to bear the charges of himſelf and 
of thoſe who convey him, is committed to gaol, or to 
the houſe of correction, by warrant from a juſtice, then 
on application by the conſtable or other officer who con- 
veyed him, to any juſtice for ſuch county or place; [ſuch 
;uſtice] ſhall upon oath examine into and aſcertain the 
reaſonable expences, and ſha!} without fee by his warrant 
order the treaſurer to pay the ſame, But in Middleſex, 
the ſame ſhall be paid by the overſeers of the poor of the 
pariſh where the perſon was apprehended. 

Note; By the habeas corpus act, the charges of convey- 
ing an offender is limited not to exceed 12 d. a mile; 
which may be an argument for allowing as much in this 
caſe, eſpecially as ſecurity 1s to be given before a man is 
removed on that act by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe ngg 
ſo neceſlary. 


V. Gaoler ſhall receive the priſoner, 


If the gaoler ſhall refuſe to receive a felon, or take any 
thing for receiving him, he ſhall be puniſhed for the ſame; 
by the juſtices of gaol delivery. 4 Ed. 3. c. 10. Dali. 
c. 170. | 

But if a man be committed for felony, and the gaoler 
will not receive him, the conſtable muſt bring him back 
to the town where he was taken; and that town ſhall be. 
charged with the keeping of him, until the next gaol de- 
livery : or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth. Dall. 
6. 170. 

Bur in other caſes it ſeems, that regularly no one can 
Juſtify the detaining a priſoner in cuſtody out of the com- 
mon gaol, unleſs there be ſome particular reaſon for ſo do- 


ing; as if the party be ſo dangcrouſly fick, that it would 


apparently hazard his life to ſend him to the gaol, or there 


be evident danger of a reſcous from rebels, or the like, 
1 Haw. 118. 


VT. The gaoler ſhall certify the commitment, 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify 
the commitment to the next ga! delivery. 


VII. C;me- 


Commitment. 


VII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, 
certainly appearing to have been done by ſome one or 
other, cannot be Jawfully diſcharged by any one but the 
king, till he be acquitied on his U1al, or have an gnora- 
mus tound by the grand jury, or none to proſecute him on 
a proclama ion tor that purpoſe by tie juſtices of gaol de. 
livery. But if a perſon be committed on a bare ſuſpicion, 
Wit}:o't an indictment for a ſuppoſed crime, where after- 
wards it appears chat there was none, as for the murder of 
a perion thougnt to be dead, Who aiterwards is found to be 
alive; it hath been holden, that he may be ſafely diſaiſled 
without any farther proceeding, for that he who ſuffers him 
to eſcape is properly puniſhab e only as an acceſſary to his 
ſuppoled offence; and it is impoſlible that there ſhould be 
an accellary, where there can be no principal; and it 
would be hard to puniſh one for a contempt, in diſregard- 
ing a commitment founded on a ſuſpicion, appearing in ſo 
unconteſted a manner to be groundleſs. 2 Haw. 121. 


Mittimus for felony. 
Weſtmorland, „ Jurres &c. one of the juſtices of our 
* lord the king, aſjizned to keep the pence 
in the laid county, and aljo to hear ans determine divers fer 
lomes, treſpa eg, and other miſdemeanors in the faid county 
committed ; To the keeper of the aol oF our faid lord the 
King at in the ſaid county, or to his deputy there, and 
io each of them, greeting. II bercas A. O. late of 
in the ſaid county, labourer, hath been arreſted by the confdalle 
of —-—— in the ſaid county, for fuſpicion of a a felony by him, 
@s It 15 ſai l, committed, in ſtealing a black mare, of the value 
of 40 5. the property of A. . of — 15 the ſaid county, 
yeoman : Therefore en the behalf of our ſaid. lord the king, 1 
command you and each of you, tha f you or one of you receive the 
275 A. O. ino your cuſtedy in the ſaid gaol, there ta remain 
till he be dali vered fr am your cuſtody by the law and cuſtom of 
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ſcceive him, 

1 70 accord; 
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1 J. P. % 


Another V. . 


ther 


for ſtealing — 


| of our ga0l at 


| greeting : IVhereas A. O. late of 


Commitment. 
Another. 
Weſtmorland, T P. efquire, &c. To the keeper of the com- 


mon gaol at in the ſaid county, 
ir to his deputy there : Theſe are in his majeſly's name t9 charge 
and command you, that you receive into yaur ſaid gaol, the 
body of A. O. late of ——— in the ſaid county, yeoman, 
takin by A. C. conſtable of — — in the ſaid county, and 
by him brought before me for | ſuſpicion of felony, that is to ſay, 
— Aud that you ſafely keep the ſaid A. O. 
in your ſaid gaol, until the next general gaol delivery for the 
[aid county [if he be not bailable ; or if bailable, then thus] 


anti! he ſhall thence be delivered by due courſe of law. And 


therein fail you not, &c. 
Another, 


Weſtmorland. P. efquire, &c. To the keeper f 

T e 1 ſend you herewithal the body of A. O. 
late of in the ſaid county, labourer, brought before me 
ui preſent day, and charged with the felaniaus taking and 
carrying away forty ſheep, the property of — which alſo 
re bath confeſſed upon his examination before me by which he 
13 not bailable] : Therefore theſe are on the behalf of our ſaid 
lord the king to command you, that immediately you receive the 
jad A. O. and him ſafely keep in your ſaid gavl, until he be 
trence delivered by the due order of law. Hereof fail you not, 
as yu till anſwer for your contempt at your peril, Given un- 
«er my hand and ſeal at —— &Cc, 


Or thus, in the king's name. 


Veſtmorland. E OR GE the third by the grace of 

God, of Great Britain, France, and 
ireland, ing, defender of the faith, and fo forth : To the keeper 
in our ſaid county of W. er to his deputy, 
in our ſaid county, 
1eman, is arreſted for fuſpicion of felony, by him, as it is ſaid, 
emmitted, in felomoufly taking and carrying away — of 
dhe value of — the property of e therefcre 


command you, and each ef you, that you receive him the ſaid 


A. O. into your cuſtody in cur (aid gaol, or that one of you do 


recerve him, there to remain till he be delivered from your cu- 


dy, according ta the law of our kingdom of England. Mit- 


t J. P. eſquire, one of the nufrices aH ned ta keep the peuce 
Y OL, $ B 5 in 


= 6 Commitment. 


in eur ſaid county, and alſo to hear and determine divers {,|,. 
nies, treſpaſſes, and other miſdemeanors in our ſaid county cim. 


mitted, at 


— in the ſaid county, the — day of —. 
in the 


year of our reign, 


Form of a warrant of commitment in general, 


Weſtmorland. J P. eſuire one of the juſtices of our lird 
* the King, aſſigned to keep the peace within 
the ſaid county, To the conſtable of — in the ſaid county, 
and to the keeper of at ———— in the ſaid county. 
Theſe are ta command you the ſaid eonſtable, in his majeſty; 
name, forthwith ta convey and deliver into the cuſtody of ie 
ſaid keeper of the ſaid — the body of A. O. charged he- 
fore me with [here ſpecify the offence.] And you the ſaid 
keeper are hereby required to receive the ſaid A. O. into your 
cuſtody in the ſaid — and him there ſafely to keep, &c. 
Given under my hand and ſeal, the — day of in 
the — year of the reign of his ſaid majeſly king George 
the third, 


Common paper. 


Impugners of T- Mpugners of the form of worſhip in the church of 
the book of | England, eſtabliſhed by law, and contained in the 
common prager. book of common prayer; of the 39 articles; of the rites 
and ceremonies of the church; and of epiſcopal govern- 
ment; ſhali be excommunicated ipſo facto, and not reſtored 
but by the biſhop or archbiſhop on their repentance. Can, 
5 ©, 7. 
Miniſters dero- 2. If any parſon, vicar, or other miniſter, that ought to 
gating from be uſe the common prayer, or to miniſter the ſacraments, ſhall 
book of common efuſe to do the ſame, or (wilfully ſtanding in the ſame) 
prayer, dt . 
ſhall uſe any other form, or ſhall ſpeak any thing in dero- 
gation of the ſame book or of any thing therein contained; 
he ſhall, on conviction, for the firſt offence forfeit to the 
king one year's profit of all his ſpiritual promotions, and 
be impriſoned for fix months; for the ſecond offence, ſhall 
be deprived of all his ſpiritual promotions, and be impri- 
ſoned for a year; and for the third offence, ſhall be depri- 
ved of all his ſpiritual promotions, and be impriſoned dur- 
| ing 
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Common p2ayer, 


ing life. And if he has no ſpiritual promotion, he ſhall 
for the firſt offence be impriſoned for a year; and for the 
ſecond offence, during life. 1 El. « 2. .. 4—8. 

But this ſhall not reſtrain the ſpiritual court, from pro- 
ceeding againſt theſe offenders; and they may be deprived 
by the ſaid court, according to the courſe of the ſpiritual 
law, for the firſt offence, id. ,. 16, 23. 1 Haw. 9. 17 

3. If any perſon what ſocver ſhall in plays, ſongs, or by 2 . | 
other open words, ſpeak ahy thing in derogation of the ng ö Wd | 
ſame book, or any thing therein contained ; or ſhall by prayer. | 
open fact cauſe or procure any miniſter in any place to ſay | 
common prayer openly, or to miniſter-any ſacrament, in 0 ' 
other form, or ſhall interrupt or let any miniſter to ſay the NNN 
ſaid common prayer; he ſhall (being indicted for the ſame Jy | | 
4 at the next aſſizes) forfeit to the king for the firſt offence 1141 
T 100 marks, and for the ſecond 400 marks; (which if not 
b paid in 6 weeks afier conviction, he ſhall ſuffer 6 months 
in impriſonment for the ficſt offence, and 12 months for the 
ze ſecond ;) and for the third offence ſhall forfeit all his goods 
and chattels, and be impriſoned during life. 1 EI. c. 2. 

. 9, 10, II, 12, 13, 20. 8 IE 

4. Where an incumbent reſides upon his living, and SEC 
keeps a curate, the incumbent himſelf (not having lawful. common praver 
impedimerit to be allowed by the bithop) ſhall at leaſt once once a month, 

a month openly and publickly read the common prayer, 

and (if there be occaſion) adminiſter the ſacraments, and 

other rites of the church; on pain of 5 |. to the poor, on 
of conviction by confeſſion, or oath of two witneſſes, before 
hs two juſtices; and in default of payment in ten days, the 

ſame to be levied by the churchwardens or overſeers by di- 1+ 
ſtreſs and ſale, by warrant of ſuch juſtices, 13 & 14 C. tv 
2. c. 4. þ 7. ö "1, 


Conietiio:r, 1 Wt 


ONFESSION is twofold, either expreſs or im- IN 
plied. | M | 
An expreſs confeſſion is, where a perſon directly confeſſes 1 
the crime with which he is charged; which is the higheſt 14 
conviction that can be. 2 aw. 333. 17 
But it is uſual for the court, eſpecially if it be out of 1 
clergy, to adviſe the party to plead and put himſelf upon | 


B b 2 his i 
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By the common . 


law. 


By Qatute, 


capital, 
manner admits it by vield; ng to the king's mercy, and de- 
firing to ſubmit to a ſmall wal which e the 
court may accept of if they think fit, without putting him 
to a direct conſeſſion. 


the party conteſſing 


Contetũon. 


his trial, and not preſently to record his conſeſſion, but 
to admit him to plead. 


2 H. H. 225. 
An implied eonfefſion is, where a defendant in a caſe not 
doth not directiy own himſelf guilty, but in a 


2 Haw. 333 

It ſeems that the confeſſion of the defendant taken upon 
an examination before juſtices of the peace, or in diſcourſe 
with private Wee may be given in evidence againſt 
\ but not againſt others. 2 Haw. 429. 

All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their Mittimus with the felony ſo confeiled, feem to The 
excluded from bail; for bail is only proper where it ſtands 
indifferent whether the party be guilty or innocent, 2 


Haw. 97. 


See Game. 
See Qitchcrakt. 


Conies. 
Conjuration. 


Conſptracv. 
J. Vat it ig. 


II. Ic puniſa ble. 


V the common Jaw there can be no doubt, but that 
all confederates whatſoever, wrongfully to preſu- 
highly criminal; as where divers 


dice a third perſon, are | 
ect means to impo- 


1 together by indir 


perſons me | 
r falily ind malic iouſly to charge A 


veriſh a third pero 
man with being the 1 father of a baſtard child, or to 


maintain one another in any matter whether it be true or 


falſe. 1 Haw. 190. 
2. And conſpiracy by ſtatute 
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, 
Conſpiracv. 

priſes; and this extendeth as well to the takers, as is the givers: 
And flewards and bailiffs of great lords, who by their off ce or 
power, undertake ts bear ær maintain quarrels, pleas, or de- 
bates, that concern other parties than ſuch as touch the eſtate of 
ther lords or themſelves. 33E Ed. 1 

From this definition of conſyirators, it ſeems clearly ta 
foilow, coutrary to the opinion of Lord Cz4e, that no: 
only thoſe who actually cauſe an innocent man to be in- 
diced, and alſo to be tried upon the indictment, where- 
upon he is lawfully acquitted, are prope erly conſpirato: s, 
but that thoſe alſo are guilty of this ojfience, who barely 
conſpire to indict a man falſly and maliciouſly, whether 
they do any act in Tg of ſuch conſpiracy or not. 
1 Haw. 189. L. Raym. 116 

But an action will not bs ol the conſpiracy, unleſs it 
be put in execution; for in ſuch es tne damage is te 
ground of the action. L. Roym. 378. 

Allo it plainly appears from tae words of the ſtatute, 
tat one perſon alone cannot be guilty of conſpiracy, within 
the purport of it; from whence it follows, that if all the 
deſendants who are proſecuted for ſuch a conſpiracy be ac- 


quitted but one, the acquittal of the reſt, is the acquittal 


of that one alſo : And upon the {ame ground it hath been 
holden, that no ſuch oroſecurion is maintiinable againſt u 
buſband and wife only, becauſe they are eftcemcd but 8 
one perſon in law: But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, wy be brought 

againſt one only: Alſo, it hath been refolved, that if ſucn 
au action be biought againſt ſeveral 1 and all bur 
one be acquitted, yet judgment may be given againſt char 
one only. 1 Haw. 192. 

In the cafe of K. againſt Cee and others, II. 5 G. The 
huſdand, and wife, and ſervants were indicted for a con- 
piracy to ruin the trade of the proſecutor, who was the 
King's card-maker, The evidence againſt them was, thac 
they had at ſeveral times ues money to the protec utot's 
apprentices, to put greale into the paſte, which h. i 
ſpoiled the cards. Bur there was no account given, tha 
ever more than one at a time was pant, tho' it Was 
proved they had all given money in their turns. It was 
objected, that this could not be a canfpiracy ; for ſcvcral 
perſons might do the fame thing, without heving any 
previous communication with each other. But it was 
raled, that the defendants bei ing all of a family, and con- 
cerned in making of cards, it would amount to evidence 
of a conſpiracy. Str. 144. 
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Conſpiracy, 


In the caſe of K. againſt Kinnerfley and Moore, T. 5 G. 
An information was brought, ſetting forth that the wk 
dants being evil dipoſed perſons, in order to extort mo- 
ney from my lord Sunderland, did conſpire together to 
charge my lord with endeavouring to commit ſodomy with 
the ſaid Afoore. The defendant Kinnerfley only appears, 
and pleads to iſſue, an: is found guilty. And now ex. 
ception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perſons at leaſt, whereas 
here is only one brought in and found guilty, and the 
other poſſibly may be acquitted, But it was anſwered, 
that this is arguing from what has not happened, and pro- 
bably never will; for tho“ Moore may have an opportunity 
to acquit himſelf, and is not concluded by the verdict as 


Kinner ſley is, yet as the matter now ſtands, Moore himſelf 


is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 
the trial of the other. And a cafe was quoted, where 
ſeverals were indicted for a riot, with many others, and two 
only were found guilty; and it was objected, that there 
muſt be three to make a riot; but upon the words, wit; 
many others, judgment was given againſt the defendants, 
And the court over-ruled the exception. And the 
defendant had ſentence, And in the Eaſter term fol- 
lowing, Moore alſo was convicted and had judgment, 
Str. 193. 

And, E. 18 G. 2. X. againſt Eliz. Niccols. She was 
indied for conſpiring with Tho. Bygrave, unjuſtly to 
charge William Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. Niccels only came in, and pleaded not guilty. 
And the jury found that ſhe was guilty, but that Bygrave 
died befoie the indictment was preferred, Exception was 
taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over-ruled 
this, on the authority of Kinner/ley's caſe, in which caſe 
there was a poſſibility of contradictory verdicts, which 
here cannot be, Str. 1227, 


I. How puniſhed. 


1. It is clear, that thoſe who are convicted of conſpi- 
racy at the ſuit of the party, ſhall have judgment of fine 
and impriſonment, and to render the plaintiff his damages. 


1 Haw. 193. 


2. Allo 
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Conſpiracy, 


2. Alſo it is certain, that he who is convicted at the 
ſuit of the king, of a conſpiracy to accule another of a mat- 
ter which may touch his life, ſhall have judgment that he 
ſhall loſe the freedom and franchiſe of the law (hereby 
he is diſabled from being put upon any jury, or to 
be ſworn as a witneſs, or even to appear in perſon in an 
of the king's courts), and alſo that his houles, lands 
and goods ſhall be ſeized into the king's hands, and his 
houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called 
villainous judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in fome books 
to be the proper judgment upon every conviction of 
conſpiracy at the ſuit of the king, without any reſtriction 
to ſuch as endangered the life of the party ; but this 
point doth not ſeem to be any where ſettled, 1 Hau. 
193. 

But this judgment hath been but ſeldom given; there 
heing no inſtance of it ſince the reign of Edward the 
third. Burrow. Mansfield. 996, 1027. | 

In the caſe of Kinnerſſey and Moore above-mentioned, 
Kinner/icy was ſentenced to be fined 5001. to ſuffer a year's 
impriſonment, and to find ſureties for his good behaviour 
for ſeven years. More was ſentenced to ftand in the pil- 
lory, ſuffer a year's imprilonment, and to find ſureties in 
the like manner for ſeven years. Str. 196. 


Conſtable. 


HE office of a conſtable, in executing of warrants, 
is treated of under the titles Arreſt, and Cilar- 
rant; and in like manner the other particulars of his 
duty may be found under the reſpective titles throughout 


the book; this title treating only of the office of a con- 
ſtable in general. 


J. Of the antiquity and original of conſtadles. 

Il. Who ſhall be a conſtable. 

II. How choſen and ſworn. 

. His power as a conſervator of the peace, 

J. His 
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Condlable. 
V. His deputy as a ſubordinate «fficer to juſlices ; 
the peace. 


VI. His indemnity and protection in his office, 
VII. Concerning the expences ef his office. 
wp 207 Concerning his account and remodal from hi; 


ice. 
J. Of the antizuily and orginal of conſtables. 


The ſundry names of high conſtables, or conſtables 


cout fables in be- of 1 rapes, wapentakes, hundreds, and franchiſcs; 


and the divers names alſo of petty conſtables, tythingmen, 
borſholders, borcheads, headborows, chief pledges, and 
ſuch other (if there be any) that bear office in towns, 
pariſhes, hamlets, tythings, or borows, are all in effect 
but two, that is to ſay, conftables and borſholders, Lamb, 
Cont 

This word conflable hath afforded matter of much diſqui- 
ſition to the learned. It'ts evidently a compound; but 
from what two original words it hath ſprung, hath been 
varioufly conjectured. Hiſtory traceth it from its arrival 
in En gland, backwards through France, and Germany, and 
Orrece; to the imperial ſeat at Conſtantinople in the days of 
Conftantine the Great. From whence we aſcend farther (til! 
towards the eaſt, where we find the word.c/ne or cine in 
Paleſtiue, which ſignified in the times of the old teſtament 
a ſtability, ſtrength, or ſtay. Of which word there ſeem 
to be ſome traces in the mongrel name of Larcan at Trey; 
and more eſpecially of this ſame Conſtantine, who was inks 
ſelf of oriental extraction, having ſprung from Dardauia, 
2 country of the upper Meeſia, and was ſaid by his flat- 
terers to have been deſcended from Dardanus and the 
Trojans. Aad perhaps this appellation of the emperor 
might give occaſion to the adopting of the word into the 
3 Jango: ige at that time. For it was then that the 
word cout (the genuine oftspring of cine or cine) firlt be 
came a name of dignity, and from thence travelled welt- 
wards (with a little variation according to the genius of 
each language) throughout the provinces. Amonelt the 
Saxms, the word was homing or hyninge, from whence un- 
qdoubtedly we receive our Evgli word king. Again, the 


word /?:le, /talle, affe, fable, by an eaſy tranſn; utation ot 


thoſe letters frequent in almoſt all languages (and which 
ſermeth the other conſtituent of the word conflable) is liæc- 
We common to thoie langua_ 25 of the middle ages, an 1d 
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Conſtable. 


ſignifieth a ſtanding place, diviſion, or department, called 
by the Romans atio; ; and all of them probably from the 
ſame origin wich the Latin , and the ancient Greet 
word raw. So that, according to this etymology, the word 
conſtable will properly ſionily the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion. The German 
word is corne/tane ; the French conneſlable, the Italian cone- 
abi e; the Spaniſh condeſtable, from the word conde which 
they uſe for count, All which ſeem to be comprehended 
in the imperial denominations of the Conſtantine family, 
ſuch as Corflans, Conflantins, Conſiantinus, Conſtantia, Con- 
flantina, Conftantianus, Con tantinacius, and the like. 

As touching borſhalaers (which 1s the other general name, 
and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon enge, borrow or barhoe, a 
pledge, and ealder, the elder, chief or head; and bar/b- 
zalder in one word doth mean the chief or head of the 
ſureties or pledges. For the underſtanding whereof, it is 
to be remembered, that by the ancient Jaws of this realm 
(before the coming in of king Milliam the conqueror) ic 
was ordained for the more ture keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free-born men ſhould caſt themſelves into ſeveral com- 
panies, by ten in each company; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows: fo that if any harm were 
done by any of theſe ten, agaiulty the peace, then the 
reſt of the ten ſhould be amerced, H hè of their company 
that did the harm ſhould fly, and! Ware not” forthcoming 
to anſwer to that wherewith he ſhould: be char: ged. 
And for this cauſe, the companies afegyet in ſome places 
of England called boroes, of the ſaid word borge, bortotw,.yor 
borboe, ſignifying a pledge or ſurety ; and in other*places 
they are called tythings, becauſe they containꝗ hath been 
ſaid) the number. of ten men with their families. And 
even as ten times ten do make an hundred; ſo becauſe it 
was then alſo appointed that ten of theſe companies ſhould 
at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was am 
yet Is Called a hundred. Furthermore, jt was then a⁰ 
ordained, that if any man were of ſo evil credit, that ht 
could not get himſelf ro be received into one of theſe tyth- 
Ings or boroes, then he ſhould be ſhut up in priſon, as a 
mon unworthy to live at liberty amongſt men abroad. 
Now whereas every of thele tythings cr boroes did uſe to 
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make choice of one man amongſt themſelves, to fpeak 
and to do, in the name of them all; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder), in other 
places the borohead, or headborow, and in ſome other 
places the chief pledge, which laſt name doth plainly ex- 
pound the other three that are next before it; for head 
or elder of the boroes, and chief of the pledges are all 
one; and in ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are called 
thirdborows. And in theſe tythings, or boroes, ſundry 
good orders were obſeryed ; and amongſt others, firſt, that 
every man of the age of 12 years ſhould be ſworn to the 
king: Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 


| ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 


if any of theſe pledges were impriſoned for his offence, 
then he ought not to be delivered without the aſſent of the 
reſt of his pledges : Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general aſſembly for that purpoſe, 
which we yet in remembrance thereof do call the view of 
frankpledge, or the leet court. Lamb. Conſt. 

Some ſmall ſhadow of which antiquity we ſeem ſtill to 
retain in a common phraſe in crinking, when a man ſays 
to another that he will. p/edge him ; which is ſaid to have 
begun when the Danes lorded it in this land; and the 
meaning was, to exhort the perſon to drink freely, for 
that the other would be ſurety to him that no one ſhould 
do him any bodily harm whilſt he was drinking. 

Alſo we do {till retain the word borrow as a verb in 
our language, ſignifying to take money upon a pledge or 
ſurety. 

2. By the ſtatute of I/Vinchefter, In every hundred and 
franchiſe two conſtables ſhall be choſen to make the view of ar- 
mour ; and they ſhall preſent defaults of armour, and of ſuits 
of towns, and of highways, and ſuch as lodge ſtrangers in 
uplandiſh towns, for whom they will not anſwer. 13 Ed. 1, 
c. 6. | 

And from hence lord Cote, and others, will have it, 
that high conſtables are no ancienter than this ſtatute : But 
Mr. Hawkins, (agreeably with Lambard, Dalton, and other 


authorities) ſays, that it ſeems to be the better opinion, 


that both conſtables of hundreds, which are commony 
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called high conſtables, and alſo conſtables of tythings, 
which are at this day commonly called petty conſtables, 
or tythingmen, were by the common law, and not firſt 
ordained by the ſaid ftatute of Vincheſter; for that ſtatute 
doth not ſay, that there ſhall be ſuch officers conſtituted, 
but clearly ſeems to ſuppoſe that there were ſuch before 
the making of it, 2 Haw. 61. 

In thort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conſtables, at this 
day, is not at all appropriated to them, as high conſtables ; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well as 
they. The original and proper authority of an high con- 
ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty conſtable within 
his vill; and therein, moſt probably, he is coeval with the 
petty conſtable. The other uſual branches of his office, 
ſuch as the ſurveying of bridges, the iſſuing precepts 
concerning the appointing of overſeers of the poor, ſur- 
veyors of the highways, aſſeſſors and collectors of the 
land tax and window duties, and in like manner the view- 
ing of armour by the abovementioned ſtatute, are in him, 
not of neceſſity, but as matter of convenience, and it is 
diſcretionary in the juſtices whom they will appoint to be 
their officers in theſe caſes ; others have been ſuperadded to 
their office, for the like reaſon of convenience, by ſundry 
acts of parliament, ſuch as the iſſuing precepts for the 
licenſing of alehouſes, for levying county rates, and 
for returning liſts of jurors; for that one perſon can do 
a]! the ſame much eaſier and cheaper than ſo many dif- 
ferent perſons, 


II. Who ſhall be a conſtable, 


379 


* 
I. It hath been ſaid, that a cuſtom in a town, that the Women. 


inhabitants ſhall ſerve the office of conſtable by turns, ac- 
cording to the ſituation of their ſeveral houſes, is not good ; 
for that, by ſuch a courſe, it may come to a woman's turn 
to de a conſtable, as inhabitant of one of thoſe houſes ; yet 
we find ſuch cuſtoms allowed to be good in later books ; 
and it ſeems, that the conſequence of the reaſoning above- 
mentioned may well be denied, ſince a woman in ſuch caſe 
may procure another to ſerve for her. 2 Haw. 63. 


2. Alſo it ſeems, that a practiſing phyſician, being Phyſicians, 


choſen conſtable in purſuance of ſuch cuſtom, has no re- 
medy 


Conſtable. 


medy for his diſeharge; for that there are no precedents 
of this kind, and his calling is private. 2 Haw. 63. 

But by the 32 H. 8. c. 40. The prefident, commons, 
and fellows of the faculty of phy ſick in London, ſhall not 
be choſen conſtables. 

Surgeons · oO And | vy the 5 Fl. 8. £0. and 18 G. 2. c. 15. Sur— 
geons in London {hail be freed and exempted from the of. 
tice of conſtable, 

In the caſe of K. and P:nd, M. 5 C. Onan indiQament 
againſt Pond, a ſurgeon, for refuſing to be conſtable, it 
was moved to the attorney general that a nolt proſegui 
mizht be granted, for that by the 5 H. 8. c. 6. (and by 
the 32 H. 8. c. 40. for the incorporating of barbers and 
ſurgeons, Which incorporation was diſſolved by the above 
act of 18 C. 2.) all perſons of the corporation of ſur- 
geons within London are exeinpt; and tho* it hath. been 
held that phyſicians are not exempt, yet by the equity of 
thoſe ſtatutes, and by the cuitom of the realm, all ſur— 
geons have been allowed the fame privilege : and therefore 
a nolt preſegui was allowed, unlets cauſe thewn. And no 
caule was ſhewed, the reporter ſays, that ever he heard 
of. Comyns. 312. 

Agothecaries. 4. By the 6& 7 V. c. 4. Apothecaries in London, and 
within ſeveral miles thereof, being free of the company of 
apothecaries ; and allo thoſe in the country who have 
ſerved feven years apprenticeſhip, ſuall be exempted from 
the office of conſtable. 

Atternics. 5. Alſo it ſeems certain, that if a {worn attorney, or 
other officer, of the courts at I/7/tmin/?er, be choſen into 
this office, he may have a writ of privilege for his dil- 
charge, by reaſon of his 8 attendance in thoſe 
courts: and it hath been reſolved, that ſuch officers ſhall 
have this privilege, not only where there is no fpecial 
cuſtom concerning the eleftion of conſtables, but alſo 
where they are choſen by a particular cuſtom, in reſpect 

Ns of their eſtates, or otherwiſe; for that no ſuch cuſtom 


» ſhall be intended to be more ancient than the uſages of 
5 thoſe courts, and therefore ſhall ; give way to them, 2 
Haw. 63. 


Wmrifiers at law, * 6. And upon the like reaſons, it is taken for granted, 

n that practiſing barriſters at law, and the ſervants of 

ment. members of parliament, have the fame privilege ; but thee 
ſcem to have been no iclolutions to this purpole, 2 
Haw. 63. 
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- Alſo it hath been reſolved, that an alderman of Len- Allennen of 
| aan, for the like reaſons, is not compellable to be a con- London, 
| ſtable. 2 Haw. 63. 
8. But it hath been ho!den, that a captain of the king's captain of the 
guards, being preſented to ſerve as conſtable, in purſuance guards, 
of a Ply Sig in reſpect of his lands in a town, cannot 
claim this privilege; for thac notwithſtanding he is bound 
by his office to perſonal nttendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail 
againſt an ancient cuſtom. 2 Haw. 63. 
But a perſon ſerving for himſelf as a private man in Militia man, 
the Aitia, ſhail during the time of ſuch ſervice be ex- 
empted from the office of conſtable. 2G. 3. c. 20. /. 76. 
| 10. Yet if ſuch an officer as before-mentioned, or a gen- Where there are 
tleman of quality who hath no ſuch office, or a practiſing others ſufficient, 
phy ſician, be choſen conſtable of a town, which hath ſut- 
ficient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it ; perhaps he may be relieved by the 
| | kinv's bench; but it ſeems that even a cuſtom cannot ex- 
| empt fitting perſons from ſerving the office of conſtable, 
where there are not ſufficient beſides them to execute it. 
But theſe points ſeem not to be ſettled. 2 Haw. 62. 
11. By the 17f7. c. 18. / 11. Every teacher or preacher Diſenting 


* 2 


| in holy orders, or pretended holy orders, in a congregation POOR 
: | tolerated by law, ſhall from the time of his ſubſcription 
; and taking the oaths, be exempted from the office of con- 
| ſtable, 
12. And by 10 & 1x V. c. 23. .. 2, 3. The profe- eee f 
: eutor of a felon to conviction, or perſon to whom he ſhall 


align the certificate thereof, ſhall be diſcharged from the 

25 of conſtable. 

Inaſmuch as the office of a conſtable is wholly mi- Whether he war 
| eri. and no way judicial, it ſeems that he may ap- eng dean. 
point a depu? y to execute a warrant ditected to him, when 

. by reaſon of ſickneſs, abſence, or otherwiſe, he cannot 

} do it himſelf; yet it doth not ſeem to be ſettled, that a 

{ | conſtable can make a deputy, without ſome ſpecial cauſe. 

c | 2 Haw, 62. 

And the ſuperior muſt be anſwerable for his deputy, 

| upon any miſcarriage ; unleſs the deputy is duly allowed 

and ſworn ; for then he is r od. b. 1. c. 7. 

| 14. And. iI If any perſon er. rs do- 

ſrom the church of England, Ain be choſen conſtable, ?* . 
and ſha] ſcrup! e to take upon him the office, in regard *** 

| Of the oathe, or any other matter equired to be done in 

| teſpect of ſuch office; he may execute it by a ſufficient 
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deputy by him to be provided, to be allowed by ſuch yer. 
ſons, and in ſuch mannner, as ſuch officer ſhould have 
been allowed, 


ITT. How choſen and ſworn. 


1. It ſeemeth, regularly, that the petty conſtable Oupht 
to be choſen in the leet ; and the high conſtable (proper- 
ly ſo called) in the torn, which is the general leet of the 
whole hundred : and if there be no leet, than that the 
petty conſtable ought to be choſen alſo in the torn, 

But whether they are to be en and appointed by 
the ſuitors in the reſpective courts, 
ſteward in the leet, and the ſheriff 
not clearly determined. 2 Haw. 62. 

2. But by which of them ſocver 
and appointed, it ſeemeth clear, that they are to be {worn 
and placed in their office, byThe lord or his ſteward, or 
by the ſheriff reſpectively, as being judge of the court, 
2 Haw 62. 

3. Alſo it ſeems certain, that a cuſtom for chuſing a 
conſtable either way is good ; and it ſeems to have been 
the opinion of the makers of the act of 13 & 14C. 2. 
hereafter following, that the lerds of the courts leet have 
this power of common right, and conſequently the ſherift 
in his torn, where there is no court Jeet. 2 Haw. 93. 

Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 
admitted by the lord er his ſteward in his leet ; but where 
there was no ſuch fendal lord, the ſheriff in his torn hal 

the ſwearing and placing of them in: alſo if there wa! 
no feudal lord of the hundred, an annual officer was cho- 
ſen, who was to preſide over the whole hundred, whs 
was called the high conſtable ; but if the hundred was 
feudal, as it often anciently was, then ſuch lord of the 
hundred adminiſtred the office himſelf, 1 Bac. Air. 
Conſt. A. 

4. But now the uſual manner is, that the high conſta- 
bles of hundreds be choſen either at the ſeſſions, or by the 
greater number of the juſtices of the diviſion; and like- 
wiſe that they be ſworn at ſeſſions, or by warrant from the 
ſeſſions; which courſe hath been often allowed and com- 
mended by the juſtices of afſize, Dalt. c. 28. | 

And the reaſon thereof may be this, as hath been int. 


his torn, ſeemeth 


ey ſhall be choſen 


mated above ; namely, that their office at preſent doth not 


ſo much conſiſt in executing the office of high conſtabi* 
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as ſuch, as in executing the juſtices precepts, which they 
may do for the moſt part, whether they be indeed high 
conſtables or not. 


5. And moreover, every petty conſtable, being a prin- Petty conftables 


. i ; | appointed by ju- 
cipal peace officer, and it being neceſlary for the preſer- e, 5 


vation of the peace, that every vill ſhould be furniſhed with peace. 


one; the juſtices of the peace have ever ſince the inſtitu- 
tion of their office, taken upon them as conſervators of 
the peace, not only to ſwear the petty conſtables, which 
have been choſen at a torn or leet, but alſo to nominate 
and ſwear thoſe who have not been choſen at any fuch 
court, on the neglect of the ſheriffs or lords to hold their 
courts, or to take care that ſuch officers are appointed in 
them, And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſage of many ages, 
(hall not now be diſputed, but ſhall be preſumed to have 
been grounded on ſufficient authority. And ſome have 
carried this point fo far, as to allow the juſtices at their 
ſeſſions, to ſwear one who was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place, 2 Haw, 65. 

And in the caſe of X. and Dr. Franchard, H. 14 G. 2. 
Dr. Franchard was choſen conſtable of Milborne Port at 
the leet, which immediately adjourned ; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly ſworn, the 
court held this to be a good (wearing, Str. 1149. 


6. M. 21 C. 2. The juſtices of the county of North- Where no con- 
ampton, at their general ſeſhons choſe a conſtable for Holm- fable hath been 


by; and for not coming in to take the oath, proceeded 
againſt him, Which proceedings being removed by cer- 
tiorari into the king's bench, it was moved on affidavits 
that there had not been a conſtable there for 50 years be- 
fore, that he might be diſcharged; alledging likewiſe, that 
Helamby was a privileged place, and that all the inhabitants 
were the duke of York's tenants: But the court held, that 
they could not diſcharge him on motion, and ſaid, that 
they muſt determine the matter by action of falſe impri- 
ſonment, or ſome other way; and inclined ſtrongly that 
he could not any way be diſcharged : For, by the court, 
tho' originally conſtables were choſen in leets, yet the 
conſtable being an officer whoſe duty it is to keep the 
peace, the juſtices may chuſe him in caſes of neceſſity; 
as in the hamlets abeut the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was tormerly 
but one conſtable, did chuſe five; and it was ruled they 
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Conſtable. 
might do ſo; and they ſeemed to incline, that tho' (g. 
merly there had been none, yet they might chuſe one if 
they ſhould think it convenient. 1 Bac. Abr. Conſt, A. 

. However, it is certain, that juſtices of the peace had 
power to nominate and {wear conſtables, on the default of 
the torn or lect, before the ſtatute of 13 14 C. 2. c. 12. 
and therefore, that they have ſuch authority in ſome caſes 
not mentioned in that ſtatute ; which enaQts, that if 2 
conſtable ſhall die, or go out of the pariſh, any two juſ- 
tices may make and {wear a new one, until the lord ſhall 
hold a leet, or till the next quarter ſeſſions, who ſhall ap- 
prove of the officer ſo made and ſworn, or appoint ano— 
ther: and if any officer ſhall continue above a year in his 
office, the juſtices in their quarter ſeſſions may diſcharge 
him, and put in another till the lord ſhall hold a court as 
aforeſaid, 2 Haw. 65. 13 & 14 C. 2. c. 12. f. 15. 

8. And it ſeems to be clear at this day, that the king's 
bench hath power by mandamus to compel the court or 
judge to ſwear a conſtable duly choten. 2 Haw. 65. 

9. Conſtables lawfully choſen, if they ſhall refuſe to 
be ſworn,” a juſtice of the peace may bind chem over to 
the alfizes or ſeſſions (there to he indicted.) Dalt. c. 28. 

But it ſeemeth that the ſheriff, or ſteward of the 
leet, cannot lawfully commit them for ſuch refuſal, with- 
out more; but it 1s ſaid, that if the party be preſent in 
the court, he may be fined ; and that if he be abſent, and 
have a certain time and place appointed him by the ſheriff 
or {teward, for the taking of the oath before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
tuſed to take it accordingly, he may be amerced : allo it 
ſeems, that in either caſe he may be indicted (A) either at 
the athzes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia— 
ments, and in all indictments for ſuch refuſa], ſpecially 
and exprefsly to ſet forth the manner of every ſuch elec- 
dion, appointment, notice, and refuſa], and before whom 
the court was holden : 5 it hath hens adjudged, that it 
is inſufficient to ſay in general, that the party was duly 
elected, or lawfully elected, or that he had notice, witf- 

out ſetting forth the ſpecial circumſtances thereof, Allo 
it is faid to have been adjudged, that an (indictment for 
not finding a ſufficient perſon to ſerve the office of con- 
{table, withbut ſhewing that the party refuſed to ſerve it 
himſelf, is inſufficient. 2 Haw. 64. 
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Conſtable. 38 5 
11. There is a long form of a conſtable's oath, in Dal- Conftable's 
ten, which is adopted by Mr. Bar law, exprefing his n, wy 
in many inſtances z but as that form neverthelets doth not 
contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt materia inſtances of it, it may be more eli- 
gible (as no nee form is directed by any ſtatute) to 
tear bim (B) to the due execution of his office in gene- 


| ral, than to deſcend to thoſe particulars; leſt by mention- 
ing ſome parts of his duty, and not others, he may be 
| induced to think, that thoſe others are not ſo neceſlary. 


a 2. By the 1 G. f. 2. e. 13. High couſtables are to ths of allegt- 
; take the oaths of allegiance, ſupremacy, and abjuration, . pro- 
as other perſons Who quality * or offices; but they are not 8 

within the ſtatute of the 25 C. 2. C. 2. as to receiving the 

ſacrament, and fubicribing he declaration agai: aſt tran- 


ſubſtantiation; and petty conſtables are exempted both 
from the one and from the other, ——— 


IV. Lis peer as a cinſervator of the peace. 


1. Every high and petty conſtable are by the common conſtebte 2 con- 
law conſervators of the peace. 2 law. 33. Crom. G. ſerv or of the 


„ TAC, 
Dalt 1 .* : 


2. And therefore if any man ſhall make an affray or May commit fen 
fault upon another in the preſence of the conſtable, or u fray in tus 
!1all threaten to kill, beat, or hurt another, or Mall! 8 
in a fury ready to break the peace; the conſtabie may 
commit him to the ſtocks, or other ſafe cuſtody for the 
preſent, and after may carry him before a juitice, or to 
e20!, until he ſhall find ſurety for the peace; which ſurety 
the conſtable himſelf may alſo take by obligation, to be 
jealed and delivered to the king's uſe; and if the party 
will not find ſurety to the conſtable, he may impriſon 
the party until he ſhalldo it. Dall. c. 1. 

3. But he may not require ſurety of the peace, 1n'efs But not when he 
the offence be upon his ow n * iew, and not if it be com- i abient. 
mitted out of his ſtizht; for he cannot take any men's 
cath that he is afraid of death, becauſe he is not a judge 
of record 3; which is the reaſon that an obligation taken n 
by him ſhall be in his own name, and not in the king 
name; and the irons ſhall be certified at the ſeflions of 


* * 
e 6 * {> 9  & AT) 
ene LEACE, 8 70. E.. — # 375 370. 
hed 


4 


here 9 0 J. Fs 


386 Conſtable. 


V. Fis duty as a ſubordinate officer to juſtices of 11; ing ſuc 


; peace. verdict 
cover u. 


the pro 


| Subordinate to It hath always been holden, that the conſtable is the 1 b 
14 —— cu of proper officer to a juſtice of the peace, and bound to exc- % if 
". * cute his warrants; and therefore it hath been reſolved, 3 
If. that where a ſtatute authoriz's a juſtice of the peace t 1 
if convict a man of a crime, and to Jevy the penalty by foo his 7 
10 warrant of diftreſs, without ſaying to whom ſuch warrant the dere 
il | ſhall be directed, or by whom it thall be executed, the T 4 1 
| 1 conſtable is the proper officer to ſerve ſuch warrant, and We" 
4 indictable for diſobeying it. 2 Haw. 262. 8 A 
q 1 A 
It; : et : a : : ſtable, | 

| VI. His indemnity and protection in bis office. 24 6. 2 

. 8 83 H 
D: uble ec de. 1. If an action is brought againſt a conſtable for any his offic 
” thing done by virtue of his office; he, and alſo all others perſons 
which in his aid, or by his command, ſhall do any thing conſtab!, 
concerning his office, may plead the general iſſue, and conſtabl 
give the ſpecial matter in evidence, and if he recovers, he ger. 
thali have double coſts, 7 J. c. 5. 

Proper eounty. 2. And ſuch action ſhall be laid in the county where 7 

the fact was committed, and not elſe where. 21 J. c. 12. 
No action if he 3. Formerly the conſtable was bound to take notice of | By 
gelivers a copy C . he . . * K. 1. B) 
of the warrant, the juriſdiction of the juſtice; inſomuch that if the juſtice 1 
* iſſued a warrant in any matter wherein he had no juriſ— money d 
diction, the conſtable was puniſhable for the execution of deduct 
it: but now, by the ſtatute of 24 C. 2. c. 44. it is en- and ell; 
acted; on demz 
That no action ſhall be brought againſt any conſtable, E charkes.; 
or other perſon acting by his order, and in his aid, for 1333 
any thing done in obedience to the warrant of a juſtice | {hall hes: 


of the peace, until demand. hath been made, or left at 


. ; ing him 
the uſual place of his abode, by the party, or by his attor- Ka 


guard h 


ney, in writing, figned by the party demanding the ſame, Feb 
of the peruſal and copy of ſuch warrant, and the ſame me c 
hath been refuſed or neglected for fix days after ſuch de- | to the hi 
mand: and if after compliance therewith, any ſuch action bit, or f 
ſhall be brought, without making the juſtice who ſigned | ſhall har 
ſuch warrant defendant, on producing and proving ſuch | to be ſol 
warrant at the trial, the jury fhall give their verdict for 1 
the defendant, notwithitanding any defect of juriſdiction N 

in the juſtice, And if fuch action be brought jointly And if 
againſt the juſtice and conſtable ; on proof of ſuch War- ſufficient 


rant, the jury ſhall find ſor the conſtable, notwithſtand- WF 2,1... h 


n 
105 


Conſtable. 


ing ſuch defect of juriſdiction as aforeſaid; and if the 
verdict be given againſt the juſtice, the plaintiff ſhail re- 
cover his coits ägainſt him, to be taxed in ſuch manner by 
the proper officer, as to include ſuch coſts as the plaintiff 
is liable to pay to ſuch defendant, for whom ſuch verdict 
ſhall be found as aforeſaid. /. 6. 
Note; By this it feemeth, that the conſtable ought 
not to return the warrant to the Juſtice, but to keep ir 
for his own juſtification ; for he cannot grant to the party 
the peruſal of the warrant, unlels he hath it': but he mutt 
certify to the juſtice what he hath done in the execution 
thereof. 
4. And no aQion ſhall be brought againſt any con- No ation but 
fable, but within fix months after the act committed, hin fx 


months. 
„ | 
5. And if the conſtable is aſſaulted in the execution of Canfable a- Mt 
his office, he need not go back to the wall, as private ———— & 
* 8 0 5 20 back To the 
perſons ought to do: and if in the ftriving together, the „a. | 
1 * - * * . — » ol 
conſtable kills the aſſailant, it is no felony ; but if the 


conſtable is killed, it ſhall be conſtrued premeditated mur- 


der. Hale's. Pl. 37. 1 H. . 457. 


VII. Concerning the expences of his office. | 


1. By the 27 C. 2. c. 20. The conſtable executing a Charers of ma- 


juitice's warrant, for levying a penalty, or other ſum of King due it 
money directed by an act of parliament, by diſtreſs, may 1% 
deduct his own reaſonable charges of taking, keeping, [7 
and ſelling the goods diſtrained; returning the overpius 94 


on demand, after ſuch penalty or ſum of money and 11 
charges deducted. | | 
2, A perſon committed to gaol, for any miſdemeanor, Charges of con- 10 | 
ſhall bear his own charges (if able) for conveying or ſend- FA a Eh | | | 
ing him to the ſaid gaol, and the charges of thoſe that | tl 
guard him thither; and if he ſhall refuſe at the time of | | 
commitment to defray the fame, or ſhall not then pay 
the ſame, the juſtice committing him, ſhall by warrant 
to the high or petty conſtable where the perſon ſhall inha- | 
bit, or from whence he ſhall be committed, or where ke | 
ſhal! have any goods within the county, order fo much | 
to be fold thereof, as by his diſcretion ſhall ſatisfy the 
lame; the appraiſment to be made by four honeit inha- | 
bitants. 3 e. 160 . | 
And if he have not money nor*goods within the county, N 1 
ſuſficient to bear the charges of himſelf and of tnole who N 
Zonvey him to the gaol, or houſe of correction, the con- 9 
C ts {{abie | 


ſtand- 
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Conſtable, 


Nable may make application to a juſtice, who may upon 
oath examine into and aſcertain the reaſonable expences, 
and ſhall by his warrant (without fee) order the treafores 
to pay the ſame; except in Middleſex, where the {am 
ſhall be paid by the overſcers of the pariſh where the pet- 
ſon was apprehended, 27 G. 2. c. 3. 

3. And by the 13 & 14 C. 2. c. 12. it is enacted, that 
whereas conſtables may be at great charge in relieving, put an 
conveying with paſſes, and in carrying rogues, vagabonds, 5 
and ſturdy beggars to the houſe of Portectien. and 
have no power to make rates to reimburſe themſeclves; | 
therefore the ſaid conſtables, together with the oy b 
wardens and overſeers, and other inhabitants ſhall nit 
2 rate in like manner as the poor rate by the 43 El. c. 2. 
which being confirmed under the hands and ſeals of tuo 
juſtices, may be levied by diſtreſs. 

Mr. Nelfon and Mr. Shaw ſay, that this rate may be 
made for the purpoſe abovementioned, and for over parijj 
charges; and direct five different forms of inſtruments to 
compel the payment thereof, ſetting forth therein gene- 
rally, that the rates are to be made and levied for reim- 
burſing the conſtable's neceſſary charges in the execution 
of his office. But there ſeems to be no ſuch power given mal? hol 
by the ſtatute for it is limited to expences about vagrant And i 
only; and even. that ſeems to be rendred uſeleſs, by the charge 1 
vagrant act of 17 G. 2. which orders the faid. expences to 
be Paid out of the general county rate, 

Neither is any ſuch power given by any other ſtatute; 


voucher 


Dalt. c 
And 

leet, ha 
by conſe 
And 2 
good ca 
:hote a 
And | 
continue 
cha irge h 


by move! 


which indeed is hard upon the conſtable. It is but rea- A. 
fonable, that the juſtices thould have power given by ſome HE 
act of parliament, to allow to the conſtable in all caſes} 2 * 


competent ſatisfaction for his trouble: for there ſeemeth 
to be no cauſe, Why a conſtable who hath himſelf been 
guilty of no crime, ſhould be at much trouble and ex- 
pence about thoſe who have, and have no compenſation 
for it. 


in the 2 


III. Concerning bis account and removal from bis 
office. 


1. The hich conſtables thall at the general or quarter 
ſeffons, if thereunto required, account for the ken i 
county rate by them received; on pain of being commits 
ted to gaol until they ſhall account; and ſhall pay. vet 
the money in their hands, according to the order of the 


ſaid court, on the like pain: And ah their accounts ind 
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Conſtable. 


vouchers ſhall, after having been paſſed at the ſaid ſeſ- 


ſtons, be depoſited with the clerk of the peace, to be kept 
2m0a7{ the records, and inſpected by any juſtico without 
fe 1 c. 209. 

2, d in ſuch manner as conſtables 
in the [ame manner, and by the like authority are they 
to be tem ed; ſo as if there ſhall be cauſe to remove and 
put an hich conftable from his place, it hath not been 
thought w, that any one or two juitices ſhould do it 
upon their diicretion, but that it ſhould be done by the 
orcater part of the juſtices of that diviſion, and that for 
ſome jult cauſe ; elſe that it be done at the ſeſſions. 
5 "6; 28. 

And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable in his office, have 
by conſequence a power of removing him. 2 Haw. 63. 

And alſo the juſtices of the peace have always uſed, for 
good cauſe, to dit place all ſuch conſtables, as have been 
choſen and ſworn by * hem. 2 Haw. 65. 

And by ine 13 & 14 C. 2. c. 12. If a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord 
ſhalt hold a leet. /. 15. : 

And if the court, or other judge, ſhall refuſe to diſ- 
charge a conſtable, the king's bench may compel them 
by mandamus. 2 Haw. 65. 


A. Inditment for not taking the office. 


HE jurors for our lord the king upon their oath preſent, 

that A. O. late of in the townſhip of - 

in the ſaid county, yeoman, on the ——day 9 in the 
—— zear of the reign of and long before, and always 
after until the day of the preferring of this indictment, was 
and is an inhabitant and refeding within the townſhip «of 
— aforeſaid in the county aforeſaid, and an able perſon 
% ferve the office of conſtable for the ſaid townſhip ; ond e 
the ſaid A. O. on the ſaid day of —— in the year 
ai. „ in the townſhip aforeſaid, at » court leet N L. 
ld of the manor of afore/ar1d, bolden before A. S. gen- 
teman, fleward of the ſaid court iy the rays of * aid 
n Was elected and che ofen, cord; ing be the ancient cuſtom 
A coufing conſtables fir the ſaid tou onſh; P, for one year fron 
thence next follywi: 1g, to as and execute all and fingular thiſe 
ns w Ji Db beimo to the Ace Fc table; | or otherwiſe 
as tae Cuſtom ſhall be for chuſing conſtables :] and that 
GE 3 the 
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Conſtable. 


the ſaid A. O. afterwards, to wit, on the =——— gy of 


in the year aforeſaid, at the townſhip ff 
aforeſaid, had due notice given to him by A. B. bailiff of the 
afereſaid manor, of his being fo elected and choſen conſtable a; 
aforeſaid, and then and there was by him the ſaid A. B. e 
quired to appear before J. P. eſſuire, then and yet one of his 
majeſiy's juſtices aſſigned 19 keep the peace within the ſaid county, 
and alſo to hear and determine divers felonies, treſpaſſes and 
other miſdemeanors in the faid county commutted, on the ſaid 
— day of in the year aforeſaid, to take his oath 
for the due executing the ſaid office of con/table for the ſum; 
townſhip, agording to the auty of that ice ; nevertheleſs the 


ſaid A. O. his duty in that behalf not regarding, but en- 


triving and intending wholly to neglect ta ſerve the ſaid oft 
of conſtable, after he the ſaid A. O. was ſo elected and chi- 
ſen in!» the ſaid ice as aforeſaid, to Wit, on the faid —— 
day of in the year aforeſaid, and continually after. 
wards until the day of taking this inguiſiton, at the tous. 
ſhip aforeſaid, in the county eforeſaid, unlawfully aud cr. 
temptuouſly did refuſe, and fñliil doth refuſe, to take his ſad 
oath for the due executing the ſaid office of conſtable, and in 
anywije to execute the ſame office, to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and to the evi 
example of all others in the like caſe offending, and againſt ti; 
peace of our ſaid lord the king. 


B. Conſtable's oath. 


O U Hall well and truly ſerve our ſovereign lord the 

king, [and the lord of this lect, if {worn in a coun 
leet] in the office of conſtable, for the townſhip of | for th 
vear enſuing [or, until you ſhall be lawfuily diſcharged ther, 
from; or, until another ſpall be ſworn in your place J] Ia 
Hall weil and truly do and execute all things belonging ts thi 
ſaid office, according to the beſt of your ill and knowledge 
$2 help you god, 


Col. 
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Conviction. 


HE power of a juſtice of the peace js in reſtraint 

of the common law, and in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char- 
ter, that a man ſhall be tricd by his equals; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. Therefore generally nothing ſhalt 
be preſumed in favour of the office at a juſtice of the peace; 


* 


but the intendment will be again it. Therefore wie 
a ſpecial power is given to a juſtice of the peace by act of 
parliament to convict an oftender in a ſummary manner, 
without a trial by jury, it muſt appear that he hath ſtrictly 
puriued that power; otherwiſe the common law will 
break in upon him, and level all his proceedings. There- 
fore where a trial by jury is diſpensed withal, yet he mutt 
proceed nevertheleſs according to the courie of the com- 
mon law in trials by juries, and confider himſelf only as 


conſtituted in the place 40s q n judge and jury. There- 


fore there muſt be an informatian or charge againſt a per- 
fon; then he muſt be ſummoned or have notice of ſuch 


charge, and have an opportunity to make his defence; 
and the evidence agai init him maſks) be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth 
otherwiſe; then, if the n n is found guilty, . muſt 
be a conviction, judgment, and execution, all according 
to the courſe of the common lav, directed and influenced 
by the ſpecial authority given by atute; and in the con- 
c| uſion, there muſt be a record of the whole proceedings, 

wherein the juſtice muſt fer forth the particular manner 
and circumſtances, ſo as if ne thai} be called to account 
for the ſame by a ſuperior court, it may appear that he 
hath conformed to the law, and not excegded the bounds 
preſcribed to his juriſdictio: n. 

The difficulty of drawing up a conviction in due form, 
hath induced the legiſlature to inſtier te 2 more apt and 
compendious method in divers inſtances; and it were to 
be wiſhed, i in caſe of the juſtices, that this proviſion might 
be made more general. Theſe ſummary forms of con- 
victions, which are ſpecial ly directed by act of parliament, 
are r throughout this hook under the titles to 
which they do teſpeRively belong. 
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tler forms of convictions, which are left at large ze. 
cording to the courſe of the common law (having no pre. 
ſcriptive form of words directed by any act of parliament) 
are likewiſe drawn forth at length under divers title 
particularly, concerning ſuch matters as have been often 
controverted in the courts above, occaſtoned either by the 
largeneſs of the penalties, or fometimes by the gre atneſz 
of the offenders; as in caſes of riots, forcible entries, deer 
liealing, and ſuch like. 

It remaineth, under this title, to inſert one general 
precedent or form of conviction for the whole ; which 
may de to the eftect following : 


» 


General form of conviction. 
Weſtmorland. 


E it remembred, that on the dan 
of —— Mm the —— year of the reign 
of — by the grace of God, of Great Britain, France aud 
Ireland, Ling, defender of the faith, and fo forth, at —— 
in the county of aforeſaid, A. I. of —— cometh before 
P. eſquire, one of the juſtices tf our ſaid lord the king 
aſſagned to keep the peace of cur faid lord the Kirg in the nd 
county, and als to hear and deter mine divers felonies, treſpajhi, 
and other mijaemeanors in the ſaid county committed, . ſaling 
near to the place where the offence herein after mentioned duc 
c:mmutted ; or as the fatute | requires] and giveth me ti: 
Juſt! ce to underſtand and be informed, that one A. O. A. — 
in the ſaid county, yeoman, on the — — day of 70 lafl 
Pal, at in the ſaid county, did [here ſet forth the fact, 
in the 1 of the ſtatute as near as may be] aga/»/? the 
form of the ftatute in ſe uch caſe made and provided and ef- 
tertua N 65 the afarcjaid day of —— in the year 
afercſaid, &t —— afereſaid, in the county aforeſaid, be the 
faid A. . Ne beings duly ſummoned in this bebaf 2 0 
me the juſbice 0 1 appeareth and ts preſent, in order to 
nage his 4. £0 4 Ad. ft tt Ee 21 c. "ar Ze contained 11 the op 
information, and vr ng hea? d the ſame, he the ſaid A. O. 
a Red by me the 4 u 7 2 e, if he can ſay any thing for him, tf, 
why he the faid A. 0. 2 ld not le ci nvidted of the premi 78 
ahve charged on Fim n form aforeſaid ; who pleadely that 
B. is no! gun ty of the fat 4 Hence. Never theleſs on toe —— 


— 


ay of aforejc ud, 1 in the year aforejaid, At —— AN. 
417 the Com1ty at :refaid, 67 bd credible wrtneſs, 10 wit, A. 
67 $012 ks 44 Pr? 5 2 e 2 re me the ul ice af: * efarid 4 a 65 1 1d | 


fore me the jame juſtice us 7 bis cath en the Holy geſpel to b n 
CAS 
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Conviction, 


fwi meth, aud on bis oath afareſai id affirmeth and faith, that 
the aforefard A. O. on the day of aforeſaid, in the 
year « ofrreſaid, at aforeſaid, in the county aforeſaid, 
{4d There again ſet forth che ſact, or fo much thereof as 
18 ſuckcient to convict the offcnder] And thereupon the 
aforeſaid A. O. the day of aforeſaid, in the year 
af fert ſaid, before me the Juffice afere 3 by the oath of one 
credible witneſs afor eſaid, according to the form of the flatute 
ofireſaid is convicted; and for bis off ence aforeſaid bath for- 
feited the ſum of off lawful money of Great Britain, 
ta be diſtributed as the flatute ator; ſid dath direct. In wit- 
neſs whereof, 1 the faid Juftic e t1 this pre (ent record of the 
comviction as aforeſaid, have jet my hand = ſeal at 
aforeſaid, in the county aforeſaid, the day and. yea; firſt above- 
* ritten. 

If he conſeſſes the fact then ſay, And becauſe the ſaid 
A. O. hath nothing to ſay, nor can ſay any thing in his own: 
defence touching and concerning the premiſes aforeſaid, but dit, 
ef his own accord freely and voluntarily acknowledge cn 
confeſs all and ſingular the ſaid premiſſes to be true, in man- 


ner and form as the ſame are charged upon him in the ſaid in- 


formation; and becauſe ail and ſingular the premiſes being 


heard and fuſly underſtood by me the ſaid juſtice, it manifeſtly 
appears to me Or, if the party hath been ſummoned, 
and doth not appear, then ſay, ——— I bereuen, on the Jad 
— day of in the year Ay” at aforeſaid, in 
the county aforeſaid, he the ſaid A. O. was duly fummoned in 
this hebalf,, to appear before me, in order to make his defence 
againſt the ſaid charge contained in the faid information, but 
the ſaid A. O. doth neglect te appear before ry and doth not 
appear, nor make any defence againſt the ſaid charge as afore- 
ſaid : Ard I the ſaid juſtice, an the ſaid aay of 

— in the year aforeſaid, at aforeſaid, in the 
county aforeſaid, do proceed to examine into the truth of the 
faid complaint; And A. W. of a credible witneſs, 
cometh beſore me the juſtice aforeſaid, and before me the ſame 
Juſtice upon his oath, &c. 


Cometh before me] A conviction ought togbe in the 
preſent tenſe, and not in the time paſt, L. Raym. 13 
Ar. bo8. Robert's caſe, 


And giveth me 15 under/iand and be informed] A conviction 


onght to be on an intormation or complaint precedent. 


AA. 11 . K. and Fulllir. 3 Ray nm. 51. 
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Conviction. 


That one A. O. of 


in the ſaid county, yec1; ran, & 


All acts which ſubject men to new and other trials, tha- 
thoſe by which they dught to be tried by the common la au, 
ought to be taken ſtrictly; and the court of king's be: Us 
will require, that it do appear upon' the face of ſuch pre 
ceedings, that the fact was an offence within the act, and 


1 


nul 


that the juſtices have proceeded accordingly, . 1 An. 


K. and Chandler. 1 Salk. 578. L. Raym. 581. 

Therefore the particular manner of the offence ought t 

be ſet forth. Thus in the caſe of ſwearing, before the 
legiſlature by the act of the 19 G. 2. had directed a ſum. 
mary form of words, for the conviction, it was required 
not only to ſet forth that the perſon had curſed or (worn 
in general, but the particular oaths and curſes were to be 
ſet forth, that the court might judge thereupon, whether 
they were indeed oaths and curſes or not. H. 8 C. I. 
and Sparling. Str. 497. 
And in the caſe of K. and Roberts, M. 11. G. which 
was a Conviction for ſwearing 150 oaths in theſe words 
by God, and curſing 150 oaths in theſe words Cd, dam 
you, this matter was carried fo far, that it was ir ſiſted 
this was not ſufficient, but that the oaths and curſes ought 
to have been ſct forth 150 times each. But the oaths and 
curſes being all only in the ſame words over again, the 
court held the conviction good. Str. 608. L. Roym, 
1376. 

And it ſeemeth, that a conviction on a penal ſtatute 
ought expreſly to ſhew, that the defendant is not within 
any of its proviſoes ; for ſince no plea can be admitted to 
fuch a conviction, and the detendant can have no reme- 


dy againſt it, but from an exception to ſome defcct ap- 


pearing in the face of it, and all the proceedings are in a 
ſummary manner, it is but reaſonable that ſuch a conyic- 
tion ſhould have the higheſt certainty, and ſatisfy the 
court, that the defendant had no ſuch matter in his fa- 
vour, as the ſtatute itſelf allows him to plead. 2 Hau. 
2.50. 

But in the caſe of K. and Ford, T. 9 G6. There was 2 
convictioh on the 30. c. 3. for keeping an alehouſe with- 
out licence; and it was objected, that in the act * e 
was a proviſo to exempt perſons who had been puniſhed 
by the former law of the 5 & 6 Ed. 6. c. 25. and there- 
fore it ſhould have been ſaid, he had not been proceec: 
againſt upon that act: But by the court, That coming 
in by way of proviſo, he ſhou'd have inſiſted on i in by 
defence; it appears he was aſked what he had to ſay, aud 
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Conviction. 


therefore we may reaſonably preſume he had no ſuch de- 
fence to make. And the conviction was confirmed. Str. 


7 * in the caſe of K. and Bryan, M. 12 G. 2. The 
defendant was convicted on the gin act; and an exception 
was taken, that there was no averment, that it was not 
ſold to be uſed in medicine: and the cafes on the game 
act were mentioned, where in convictions it is neceſſary 
to exclude all the qualifications for killing game, On th 
other hand, it was inſiſted, that the reaſon of that was, 
becauſe thoſe were in the enacting clauſe, whereas this 
about medicine comes in by way of proviſo, and is by 

way of defence to be ſhewn on the defendant's part : And 
for that purpoſe was cited, M. 11 C. K. and Theed; 
where in a conviction for obſtructing an exciſe officer on 
the 8 An. c. 9. it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there 
was a conſtable preſent, which is made neceſſary in the 
night; but was held to be well, and its being in the 
night ſhould have been ſhewn on the defendant's part. 

And by the court, This is brought within the general 

enacting Clauſe : and the true di ſtinction is, where the 
extenuation comes in by way of proviio or exception. 

And the conviction was confirmed. Str. 1101. 


Being duly ſummaned] T. 11 G. X. and Venables. The 
court were unanimouſly of opinion, that the party ought 
to be heard, and for that purpoſe ought to be ſummoned 
in fact; and that if the juſtices proceeded againſt a perſon 
without ſummoning him, it would be a miſdemeanor in 
them, for which an information would lie. L. Raym. 
1406. 

And in the caſe of K. and Allingtan, H. 12 G. On affi- 
davit that no ſummons was had, the court granted an 
information againſt the juftice who made the conviction. 
Str. 678. 

H. 6 G. K. and Johnſon. The defendant was convicted 
for keeping a gun. And exception was taken, that there 
was not a reaſonatle ſummons ; for it was made to appear 
the ſame-day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warn- 
ing: then it was to appear at the pariſh aforeſaid, whereas 
there were two pariſhes mentioned before; ſo the man 
might have gone to one, whilſt they were convicting him 
at the other. It was anſwered, that the defendant ap- 
peared at the time, and made defence; fo that cures all 
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Conviction 


deſects in the ſummons. And by the court, The anſyer 


is right. Stra. 201. 
H. 3 G. X. and Simpſan. The defendant was copvifh d 
for deer itealing; and the conviction ſet forth, that the 


had been ſummoned to appear before the Juſtices, IT 
did not appear he ever was before them, Exception way 
taken to this, that as no appeal lies in this caſe, che jult. 
ces mould not ht ave © proceeded in the abſence of the par- 
as it may do 3 for want os Jiftreſs, And at another 
day, on conſideration, Paricy C. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender 
may be convicted, without appearing. The ſtatute j; 
ſilent as to the method of proceeding, and the law of Hu- 
land, it is true, in point of natural juſtice, always requites 
the party charged with any offence, to be heard beſor: 

be condemned in judgment but that rule muſt have this 
exception, unleſs it is through his own default; where 
it is otherwiſe, every criminal might avoid conviRtion, Ltr. 
44. 

But, generally, it is not neceſſary to ſet forth the ſan- 
mons in the condiction; for although no ſummons is ſet 
forth, yet the court will intend one: but where a ſum— 
mons is ſet forth, and that ſummons appears to be ir- 
regular, the court will quaſnh the conviction, there be— 
ing then no room to intend any other ſummons. 11 
G. X. and Yenables. Seſſ. C. V. 1. 210. L. Raym. 
1405. 

One credible witneſs, 16 wit, A. W. of yeoman) 
It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer ; for an in— 
former who. hath a ſhare of the penalty, is never allowed 


to be a witneſs, unleſs in caſe where a ſtatute Rall ſpe- 
cially ſo direct it. 


On bis oath aforeſaid affirmeth and ſaith] In all convic- 
tions, being in the nature of judgments, the whole evi- 
dence ought to be ſet forth, or at leaſt ſo much thereof as 


is ſufficient to warrant the conviction; that the court of 


king's bench may judge of the ſufficiency thereof : but 
otherwiſe it is in orders which are authoritative. And 
ſo it was laid down in the caſe of K. and Floyd, M. 8G. 2. 
which was thus; A motion was made to "og an order 


of ſeſhons, made dns the ſtatute of the 10. J b. 
N the defend ant Was adjudged guilty ug } fu! & f 
ei the charge againſt him, and that he be Cife! i from 
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Conpickion. 
his office of clerk of the peace, upon the objection that 
the evidence is not ſet out: But it was adjud ced after 
conſideration, that this was an order, and therefore che 
evidence need not be ſnewn: but that it would be other- 
wiſe if it was a conviction. Andr. 82. Str. 996. 

M. 5 G. 2. K. a1. Theed. A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; 
it being only alledged, that the offence was fully and dui 
45 Ws Str. 919. Andr. 84. 

6 G. X. and Baker. A conviction for taking pil- 
chards, againſt the form of the ſtatute, quaſhed; becauſe 
oy witneſs ſwears generally that the defendant is gurity of 
the ; premiſes, and that is taking upon himſelf to ſwear the 
law, Str. 316. 

E. 1 G. 3. K. again Mipent and others. The con- 
viction was, that the defe; ane. having heard the charge, 
(of conſpiring to advance their wages in the woollen ma- 
nulacture), and being called upon by the juſtices to ſlie 
cauſe why they fhoul Id not be convicted, and having no- 
ing to ſay whereby to defend themſelves, are therefore 
convicted: And quaſhed by the court; becauſe the evi. 
cence ought to be particularly ſet forth, that the court 
may judge thereof; 8 it muſt be given in preſence of 
the defendant, that he may have an opportunity of croſs- 
examination. Burrreto. "Mansfield; 1162. 

V. 11 IV. K. and Fuller. A conviction ought to be 
certain, and not taken upon collection. L. mo 5 10. 


Aud ſor his offence aforeſaid. hath farfe:tea) H. 3 C. 2. 
L. and Hawkes. A conviction for kil ing a deer was 
quaſhe och becauſe it was only ve is convidled without 
any judgment of forfeiture. Str. 858. 

And in the àAforeſaid caſe of the King againſt Vipont an - 
others, the conviction net adfiudging the for feitz we, w. 
tor that reaſon, as well as the other abovementioned, "x 
termined to be ill; eſpecial') v as the ſtatute, upon which 
the conviction was m. e leaves the judgment diſeretion- 
ary concerning the duration of the puniſhment, the of- 
ſender bei ing to be impriſoned by the juſtices for any time 
not exceeding three months. Burrow. Mans eld, 1163. 


To be diſtributed as the flatute af. eſaid doth dir 4475 at. 
9 An. X. and Barret. A conviction for deer ſteali ing d I] 
ſet | forth, that he is convicted, and ſball forfeit 30 l. 
accerding to the form of the ſtatute, without making a Rn” 
bution, which ought to be 10 l. to the informer, 10 J. t 
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Buying corn in 
the ſheat with- 
out meaſuring, 


Penalty of ſel- 


ling otherwiſe 
than by Win- 
cbeſter meaſure, 


Conviction, 


court, This is well enough; for by the ſtatute he is onl; 


to forfeit in caſe he has goods, which is conditional, and 


not abſolute. 1 Salk. 383. 

Note; On a ſuggeſtion that the defendant hath a tit! 
to the thing in queſtion, a prohibition will be granted hy 
the king's bench, before or after . conviction, to ftav (he 
Juſtice from proceeding ; for without doubt if the deſen— 
dant have but a colour of title, the juſtices have no Jurif- 
diction in the cauſe, as where the defendant was convid. 
ed for cutting trees, where he had a right of common. 


L. Raym. 90 1. 


For the foreſtalling, ingroſſing, 


_ Eon. 


or regrating of 
corn , ſee tiile Fozeſtalling. 


For the licenſing badgers of corn; ſee title 


Badgers. 


J. The meaſure of corn. 

II. Cutting corn growing, or burning ſtacks of coin. 
II. Aſcertaiaing the prices of corn. 

V. Exportation and importation, 


I. The meaſure of corn. 


1. O buy or ſell corn iu the ſheaf, before it 13 
| threſhed and meaſured, is againſt the common 
law of England; and the reaſon thereof ſeemeth to be, 
for that by ſuch ſale the market is in- effect foreſtalled. 
3 1nf?. 197. 

2. If any perſon ſhall ſell corn otherwiſe than by Hin- 
cheſter meaſure, ſealed and ſtricken by the brim, he ſhall 
forfeit 40 8. on conviction before one juſtice, on the oxil 
of one witneſs; to be levied by the churchwardens and 


overſeers, or ſome of them, to the uſe of the poor, 0 
diſtreſ 
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Atceſs and ſale, In default of diſtreſs, impriſonment till 
aid. 2 C. 2. c. B. 4 A. | 
And if any mayor, or other head officer, ſhall know- 
;ngly permit the ſame, he ſhall, upon conviction thereof 
e the county ſeſſions, forfeit 51. half to the proſecutor, 
and half to the poor, by diſtreſs and ſale; for want of di- 
res, to be impriſoned by warrant of the juſtices, till 
payment he made. 7. J. 
z. And moreover, every perſon who ſhall fell or buy Further penalty, 
corn, without meaſuring, being thereunto required, or in 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, he 
ſhall, beſide the penalty of that act, forfeit all the corn 
o bought or fold, or the value thereof, to the party com- 
plaining. 22 28 G. 2%. 12. 
And on complaint made to a juſtice of the peace, that 
corn hath been bought, ſold, or delivered contrary to this 
ad, the proof ſhall lie upon the defendant, to make it ap- 
pear by the oath of one witneſs, that he (old or bought 
the ſame lawfully: wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to be levied by diſtreſs and ſale; 
which ſhall by the juſtice be diſtributed, half to the poor, 
and half to the informer. 22 & 23 C. 2. c. 12. % 3. 
4. But notwithſtanding all the ſtatutes that have been Ditierence of 
made, for the uniformity of meaſures throughout the realm, meaſures. 
vet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another. And altho' 
regularly, a cuſtom or preſcription againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cu- 
ſtom beyond all memory, and uſed without any viſible in- 
terruption. Barl. 578. 


II. Cutting corn growing, or burning ſtacks of corn. 


1. Every perſon who ſhall unlawfully cut or take away Cutting corn 
any corn or grain growing, being convicted thereof by gr9wings 
confeſſion, or oath of one witneſs, before one juſtice, ſhall 
or the fitſt offence pay ſuch damages as the juſtice ſhall 
appoint: and if the juſtice ſhall think him not able or 
luthcient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable where the offence is committed, 
or where the party is apprehended, there to be whipped; and 
ior every other offence he ſhall in like manner be whip- 

2 ped. 
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Burning corn 
in the night. 


er day, 


Officers appoint- 
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— 


Burning by night 


Coꝛn. 


ped. The conſtable refuſing, ſail be committed by (4, 
juſtice, till he conform. 43 El. c. 7. 

But if he cat it at one time, and then come again at 
another time and take it away, it is felony, 1 Hay 
93 

2. If any perſon ſhall in the night time, maliciqug 
and wilſully burn or cauſe to be burnt, any rick or fac: 
of corn, he ſhall be guilty of felony : but to avoid judg 
ment of death, he may make his election to be tranſport 
for ſeven years. And three juſtices (1 2.) may Lane: 
the ſame. 22& 23 C. 2. c. 7. 

3. But by the 9 G. . 22. commonly called the Black 
act, which is inſerted more at large in the title of that 
name, If any perſon {hall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of clex. 
. 

And the hundred ſhall anſwer the damages, not exceed- 
ing.2c0l, /. 7, 8, 9, 10. 

And if any perſon ſhall apprehend, or cauſe to be ec 
victed, ſuch offender, and ſhall be killed, or wounded ſo 
as to loſe an eye, or the ule of any lind in apprehend d- 
ing or endeavouriag to apprehend ſuch offend er, on proof 
thereof at the ſeſhons, and certificate thereof from thence 
the ſheriff ſnall pay to the perſon intitled the ſum of 501. 
in 30 days, to be repaid to him out of the treafury, / 
12. 
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II. Aſcertaining. the prices of corn. 


1. By the 10 G. 3. c. 39. (which is in ſorce in 
years, &c.) The juſtices, at Michaelmas ſeſſions yearly, 
ſhall order returns to be made weekly of the prices of 
wheat, Tye, barley, oats, and beans, (aud in Scotland allo 
of beer or big), from ſuch market towns as they {hal 
think proper, not leſs than two nor more than ſix within 
any county, riding, or diviſion ; and ſhall appcint a pro- 
per perſon, being an inhabitant. of ſuch market town, 
to make ſuch returns from cyery ſuch market town, to 
the perſons appointed to receive the ſame (as hereafter 
mentioned). And if ſuch perſon appointed ſhall die, nc- 
glect his duty, or bel incapable of performing it; 
two juſtices may appoint another till the next fſeſtions, 
and the juſtices there may confirm their choice, or appqnt 
another till the next Michaelmas ſeflions. And if the jul- 
tices ſhall neglect to appoint ad perſons to make te- 
turns, the commiſſioners of the treaſury ſhall appoint them 
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In Londan, the meal weighers ſhall take an account of 
the prices of wheat, rye, barley, oats, and beans, at the 

markets within the ſaid city, and return the average prices 
weekly to tne perſon to be appointed as aforeſaid to receive 
the ſame. /. 2. 

2. And the juſtices ſhall cauſe a ſtandard HWincheter Vieatores to be 
buſhel of eight gallons to be provided and kept at cach ns a 
market town from whence the return ſhall be made. 1 

. And ſuch returns ſhall be the average prices of 45) urns how to 
wheat, rye, barley, oats, and beans, by the cuſtomary i 
ſure of each re{peetive market, and the average prices by 
the ſaid ſtandard or Hincheſter buſhel. 

4. And every per ſon making ſuch returns (except from $2atarv of ner 
London) ſhall be paid ſuch ſum as the ſaid juſtices ſhall ſon mating the 

ditect, not exceeding 2 8. for each return, to be paid quar- . 

1010 by the treaſurer out of the publick Rock, on recei- 
ving a certificate from the perſon appointed to rec#ive the 
returns, that the ſaid returns have been made according 
to the directions of this act, and upon receipt of dupli- 
cates of ſuch returns ; which duplicates, the perions ma- 
king the ſame ſhall tranſmit to the clerk of the peace 
or his deputy, four times in every year, to be laid beſore 
the juſtices at their next general or quarter ſeſſions, 5 5. 

5. The commiſſioners of the 3 ſhall appoint a Peron apoio 
fit perſon to receive the returns at the tteaſury; which eee 
perſon ſhall enter the returns in a book to be kept for as | 
that purpoſe, and ſhall once in every week cauſe the ſme 
or an abſtract thereof to be publiſhed in the London gazette z 
and ſhall alſo ſour times in every year tranſmit a certificate 
to the clerk of the peace for each county or diviſion, ad 
to the court of the mayor and aldermen of Landon, of the 
returns which have been made by the ſeveral perſons ap- 
pointed to make the ſame within ſuch county or diviſion, 
and alſo whether the ſame were regularly made, J. 6. 

And he ſhall receive and ſend all his letters and packets 


irce from the duty of poſtage. /. 7. 
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V. Exportation and importation. 


I. No duty or ſubſidy whatſoever . tie per os ovran; 


exportation of wheat, rye, bar! ley, 
or other grain, bread, 
20. ( 4. 
2. But when malt or barley are at or under 24£ 8. a Quar- Pounty on en. 
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in Engliſb ſhipping, ſhall have from the officers of the cy 


toms, for every quarter of barley or malt exported (ground 
or unground) 28. 6 d. of rye 3s. 6d. of wheat 5s, 1. J. 
c. 12. And of wheat malt 5s. 5 Au. c. 29. f. 15. 

And by 5 An. c. 8. art. 6. & <<. 29. / 10. when cats 
do not exceed 15 8. a quarter, a bounty of 2s. 6d, 2 
quarter ſhall be paid for oatmeal exported, 

3. And if any perfon ſhall wilfully and maliciouſly beat, 
wound, or uſe any other violence to any perſon, with in. 
tent to hinder him from buying corn in any market or 
other place; or ſhall unlawfully "op or ſeize wy any 
waggon, cart, or other carriage, or horſe, loaden with 
wheat, flour, mea}, malt, or other grain, in or on the 
way to or from any City, market town, or ſea port, and 
wilfully and malicioully break, cut, ſeparate, or deſtroy 

the ſame, or any part thereof, or the harneſs of the horſe 
drawing the fame ; or ſhall enijawſolly take off, drive ana, 
kill, or wound any ſuch horſes; or unlawfully beat 
wound the driver; or ſhall by cutting of the ſacks, or 
otherwiſe, ſcatter or throw abroad "ſuch wheat, flour, 
meal, malt, or other grain, or {hall take and carry away, 
ſpoil, or damage the ſame, or any part thereof: every 
ſuch perſon, being convicted thereof, before two Juſtices 
or the ſeſſions, ſhalk be ſent to the gaol or houſe of cor- 

rection, for any time not exceeding three months, nor 
leſs than one month, and be once publickly and openly 
whipped by the maſter of ſuch gao] or houle of correc- 
tion, in ſuch city, market town, or fea port, in or net 
which the offence ſhalt. be committed, on the firft conve- 
nient market day, at the market croſs, or market place 

there, between the hours of 11 and 2. 11 C. c. 22. 

3p 

And if any ſuch perſon fo convicted, ſhall commit any 
of the offences aforeſaid a ſecond time; or if any perſon 
ſhall wilfully or maliciouſly pull down, throw down, et 
otherwile deftroy any ſtorehouſe, or granary, or ocher 
place where corn, ſhall be then kept in order to be ex- 
ported; or ſhall unlawfully enter any ſuch ſtorehouſe, 
granary, or other place, and take and carty away any 
corn, flour, meal, or grain thereſrem, or ſhall throu 
abroad or ſpoil the ſame or any part thereof; or ſhall ut 
lawfully enter on board any ſhip or veſlel, and ſhall wil 
fully and malicioufly take and carry away, Caſt out ho 
from, or otherwiſe ſpoil or gw any meal, Hflouh 
wheat, or grain therein, intended for e: *xportation : CV!) 
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Com. 


f ed, ſhall be adjudged guilty of felony, and be tranſported 
nd for ſeven years. /. 2, 
77 And the hundreds Mal! be liable to anſwer damages (not 
exceeding 1001.) to be ſued for and levied as in caſes of 
Its robbery ; the perſon injured giving notice of the offence in 
4 two days, by himſelf or ſervant, to.2 conſtable of the 
hundred, or the conſtable of the place in ar near which 
eat, the fact ſhall be committed; and within ten days after 
in. ſuch notice, giving in the examination on oath of himſelf, 
t or or of his ſervant preſent at the time of the fact, or having 
any the care of ſuch his property, before à juſtice of the peace, 
vith whether he knows the perſons that committed the fact, or 
the any of them; and if he confeſſes that he does, then the 
and perſon fo confeſſing, entring into recognizance to ptoſe- 
{troy cuſs. 20:6; 202x222 , „ 6. 
orſes But if an offender is convicted in 12 months, the hun- 
War, dred ſhall not be liable; and therefore the action mult not 
at ot be brought till after one year: nor ſhall it be commenced 
85 Of but within two years. /. 7, 8. 
flour, 4. The king may at any time, by proclamation, pro- Exporte jon pro- 
away, hibit the exportation of corn generally, or out of any n N loc 
every ſpecial ports by name, for ſuch time as ſhall be therein 
uſtices limited, 1 F. c. 46. þ 7 
5 cot- And by the 11 G. 3. - 1. (which hath continuance till 
„ Not the 20th day after the commencement of the next ſeſſion 
x of parliament) No perſon ſhall export any corn, grain, 
»Orrec- meal, malt, flour, bread, biſcuit, or ftarch ; on pain of 
or neat forfeiting the ſame, together with the ſhip and tackle, and 
conve- alſo 20s, for each buſhel of corn, grain, malt, meal, or 
et place flour, and 12 d. for each pound weight of bread, biſcuit, 
c. 11 ot ſtarch: To be recovercd in the courts at minſter 
or at the aſſizes, or by information at the general quar- 
mit an ter ſeſſions for the place where the offence was committed: 
7 perſon And the maſter or mariners, knowing the ſame, ſhall, on 
own, ot conviction in any the courts aforeſaid, be impriſoned for 
r other three months. And the officers of the cuſtoms may ſe1ze 
» be ex- any of the ſaid geods laid on board contrary to this act, 
rehoule, and alſo the vellel, and lodge the goods in the king's 
way an) warehouſes. in we to be proceeded againſt accoruing to 
I thro WR jaw. —— But this ſhe u not extend to ſuch of the ſaid 
{hal} un goods, as ſhall be neceſſary for the 'uſe of veſſels in their 
ſhall v voyages, or for his majeſty s ſhips of war, forces, or garri- 
put there ſons; nor to ſuch as ſhall be carried coa aſtwiſe, ſecurity 
. flout, being given for the due landing thereof; nor to ſuch as 
on: eve ſhall be exported to [reiand, Gibraltar, Minorca, or to 
nyict the Britiſh colonies in America, fecuri: y being given for 
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the due landing thereof, and à certificate of the due 
landing thereof to be returned: Nor to beans ex- 
ported to the Britiſh forts in Africa: Nor to any of 
the ſaid goods exported by the Eaſt India company to 
any of their forts, factories, or ſettlements, for the ſup. 
port of the perſons reſiding there: Nor to wheat, flour, 
11 malt, barley, bread, biſcuit, or peaſe, from Southampton 
15 only, to Jerſey, Guernſey, and Alderney, for the uſe of the 
„ inhabitants only, not exceeding 5000 quarters in the whole: 
Nor to wheat, barley, oats, meal, or flour, from Mbit. 
haven or Liverpool to the Iſe of Man, for the uſe of the 
inhabitants there, not exceeding in the whole 2500 quar- 
ters from both the ſaid ports. The like ſecurities to be 
given, and certificates returned. And no low wines, 
during the ſaid time, ſhall be extracted from wheat or 
wheat flour; on pain of forfeiting the ſame, and alf 
2001. And the officers of exciſe may inſpect the materials, 
take ſamples, and ſeize the ſaid goods. 

5. When corn doth not exceed the following prices, 
the cuſtom and poundage for corn imported ſhall be 28 
follows : wheat not above 53s. 4d. a quarter, ſhall pay 
16s, if above 53s. 4d. and not above 4). it ſhall pay 
88, rye not above 40 8. a quarter, ſhall pay 16s. barley 
f and malt not above 32s. a quarter, ſhall pay 16s. buck 
#1} wheat not above 32s. a quarter, ſhall pay 16s. oats 
| not above 16s. a quarter, ſhall pay 5s. 4d. peaſe or 
| l, beans not above 40s. a quarter, ſhall pay 16s. 22 C.. 
| "Ai AI 
| | þ . lb the prices exceed theſe rates, then the duties 
N payable before this act, ſhall only be paid, id. /. 2. That 

is to ſay, for every quarter of wheat imported 58. 4d. 0 
rye 45. barley or malt 2s. 8d, buck wheat 28. oats 

15. 4 d. peaſe or beans 48. 15 C. 2. c. 7. ſ. 3. 
ee 6. And that it may be known what price corn beats 
Jew to be aſcer- Where ſuch foreign corn is imported, the juſtices of the 
rained for that peace for the counties where foreign corn is imported, 
Pr. ſhall at every their quarter ſeſſions give in charge to the 
grand jury to make inquiry and preſentment upon thelt 
oaths, of the common market prices of che ſeveral ſorts 
of middling Engliſh corn, as the ſame ſhal} be commonly 
bought and ſold in the county; which preſentment ſhall 
be certified by the juſtices to the chief officer and collector 
10 of the cuſtoms at the port where the corn is imported, 50 
| 4 be hung up in ſome publick place in the cuſtom hou!e 
1. And the ſame ſhall be done in the city of London in C- 
tober and April (January and Fuly, 6 G. 3. c. 17.) yeatly 
by the mayor, aldermen and juſtices there, by - 
Oadh 
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eaths of two perſons, neither of whom ſhall be corn chan- 
dler, meal man, factor, merchant, or other perſon inte- 
reſted in ſuch corn to be imported, but by ſubſtantial 
houſholders in Middleſex or Surry, and each of them ha- 
ving a freehold eſtate of 261. a year, or leaſehold of 501, 
a year, above reprizes, and being ſkilful in the prices of 
corn, 5 C. 2. C. 14. 1 FJ. 2. c 19. 

But during the continuance of the 10 G, 3. c. 39. the pri- 
ces ſhall be aſcertained by perſons ſpecially appointed 
to make returns from the ſeveral counties as is above 
expreſſed ; and the commiſſioners of the treaſury ſhall 
order an account of the quantities of all corn and 
grain exported and imported from and into Great Britain, 
together with an account of all bounties and duties paid 
and received thereon, to be tranſmitted annually b 
the commiſſioners of the cuſtoms in England and Scotland, 
and be regiſtred in proper books to be kept for that pur- 
pole by the perſon appointed to receive the returns from 
| the ſeveral counties as by the ſaid act is directed. 10 G. 3. 

c. 39. J. 8. 
| . 7. And for preventing the fraudulent importation of fo- Fraudulent im- 
reign corn, no warrant ſhall be allowed for carrying forth?“ Ce. 
to ſea, to any other port, any foreign corn after importa- 
tation; and no perſon ſhall carry forth the ſame, or pro- 
cure it to be ſhipped for that purpoſe, on pain of forfeit- 
ing the ſame, and alſo 20 8. for every buſhel, and alſo 
tne ſhip, with all her guns, tackle, and furniture; half 
to the king, and half to him who ſhall ſue in any court-of 
record, And the maſter and mariners, knowing|y aſſiſting 
| therein, ſhall be impriſoned for three months. 5 G. 2. c. 

12. /. 5. 


Coꝛoner. 

ORONERS are ancient officers by the common 
ral ſorts law, ſo called becauſe they deal principally with the 
nmonly pleas of the crown, and were of old time the principal 
nt ſhall Bi conleryators of the peace. 2 Haw. 42. | 
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To be ſworn, 


Cozoner. 


Concerning whom J ſhall ſhew, 


J. Who may be à coroner. 

IJ How. choſen.” 

II. His power and duly in 8 an mquifition of 
death, 

IJ. His Power: and duty in ori matters. 


V. His fees. 
VI. Phniſhment _ not doing bis Jury. 


I. Eb may be a coroner. 
1. Of, ancient time this office was of great eſtimation; 
for none could have it under the- degree of a knight. 3 £1 
1. k. 10. 4 Inf. 271. | 
2. And by the 14 Ed. 3. fi. 1. c. 8. No coroner ſhall 
be choſen unleſs: he have land in fee, ſufſicient in the 
ſame county, whexcot he may anſwer to all manner of 


> 
' ud of How choſen. | 


I. The coroner (as:.of ancient time the ſheriffs and 
confervators of the peace) ſhall be chofen in ſull county, 
that is, in the county court, by the commons of the ſame 
county. 28 Ed. 3. c 6. 

And this muſt be in purſuance of the king's writ for 
that purpoſe, iſſuing out of, and returnable into the char- 
cery; and none but ſreeholders have a voice at ſuch elec- 
tion, for they only are ſuitors to hows manly court, 2, 
Haw 43, 44- 

2. And being elected by the county, if he be inſuff- 
cient, and not able to anſwer ſuch fines and other duties 
in reſpect of his office; as he ought; ihe county, as his 
fupefior, ſhall atiſwer for him. 2 u. 175. 

3. And being choſen by the county, his office conti- 
nues, notwithſtanding the demiſe of the king. 4 15. 
271. 

4. And after he is choſen, he ſhall be ſworn by the 
ſheriff, for the due execution of bis office, 2 Halt: 
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But in the ſtatute of 28 Ed. 3. which enacts that Otbe's not cho- 


their . 


* oy 1 © 1 — 
they ſhall be choſen by the county, there is a ſaving to 7 ge 


the king and other lorCs, who ought to make coroners, 


6. The lord chief juſt ice of the king” Ss bench, by Vir- Chief juſt.ce. 
] 


tue of his office, is ti 
1. 53 


III. His potver and duty in taking an inquifition of 
dent! 
ed. 


he come, the townſhip ſhall. be amerced. Hale's P. 
170. 2 lin | 
2. And by Helt Ch. J. It is a matter table to bu- 


r7 a man that dies a violent death, 3 She coronez's © 


iaquelt have: ſat upon him. 2 Haw. Mat. 8. 


e chief cotroner of England. 2 l. 


When it happens that any perſon comes to an un- Notice. 
natural death, the rownſhip ſhall give notice thereof to 
the coroner, Otherwiſe. if the body be interred before 


* 
$17 * ng wit nn ut 


3. And if the townſhip ſhall ſuſter the body to lie till Ling unburied. 


putrefaction, without ſending for him, they th all be amer- 


ced, Hale's Rl 270. 2 Haw. 48. 


4. When notice is given to the coroner, he is to iſſue Ptecedt to fume 


a precept to the conttables of the foams five, or ſix next 


- > 


townihips, to return a competent number of good and 
lawful men of their townſhips, to appear before him in 
ſuch a er. to make an inquiſition touching that matter. 
4 £4. 1. . 2% H. Hg. Ore may ſend his pre- 
cept to = conſtable of the hundred. 1/724, b. 4. c. I. 
But the atoreiaid ſtatute be ing wholly d. ene and in 


affirmance of the common law, doth neither reſtrain the 


. Coroner from any branch of . his power, nor excuſe him 


from the execution of any part of his duty not mentioned 
in it, which was incident to his office before: Upon which 
ground, it hath been holden, that there is no neceſſity 
that it appear in a coroner's inqueſt, that it was taken by 
the oaths of Ong of the next adjacent towns; but that 
t is ſufficient to ſay, that it was taken by thee caths of 

awful perſons of the county; inaſmuch as ſuch inqui- 


litions „being good before the ſtatute, which is whoily de- 


Carat ory, mutt needs be ſo. itill. But it ſeems that it 


ought to appear in every ſuch inquiſition, at what place, 


and by what jurors by name it was taken, and that ſuch 
Jurors were ſworn. 2 Haw. 47. 


one Jurys 


5. Theſe are to be at leaſt 12; and it is ſaid, that all Je. 


| pertons of the nei! 2hbouring towns, above the zge of twelve 
ars, are bound to attend at the takin: 


the inquiſi-ion, 
Dd 4 unle $ 


Loves 
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unleſs they have a reaſonable excuſe to the Contrary, 
2 Infl. 148. 2 Haw. 54. | | 
6. If the conſtabtes make not a return, or the jurors 
returned appear not, their defaults are to be returned 10 
the coroner : and the conſtables or jurors in default ſhali 
be amerced before the judges of aſſize. 2 H. H. 59. 
7. The jury appearing is to be ſworn and charged by 


Default in not 
apprating. 


| Swearing and 
11 charge. 


19 the coroner to enquire, upon the view of the body, how 
47% View orthe the party came by his death, 2 H. H. 60. 
| bod. 8. For he can take indictments of death, only upon view 


of the body, and not otherwiſe, therefore if the body be 
interred before he come, he muſt dig it up. And this he 
may do lawfully within any convenient time, as in 14 
Where the body days. Hale's Pl. 170. 2 Haw. 48. 
cannot be view- 9. if the body cannot be viewed, the coroner can do 
ed. nothing ; but the juſtices of the peace ſhall enquire there- 
of. Hale's Pl. 170. 2 Haw. 48. 
Cram of ride 10. The jury being ſworn, and the body upon view, 
EE $a arg he ſhall enquire upon the oaths of them, in this manner, 
| by the ſtatute of 4 Ed. 1. f. 2. called the ſtatute de His 
coronatoris; US. 

If they know where the perſon was flain ; whether it 
were in any houſe, field, bed, tavern, or company: 

Who are cuipable, either of the act, or of the force; 
and who were preſent, either men or women, and of 
what age ſoever they be, if they can ſpeak, or have any 
diſcretion. 

And how many ſoever be found culpable, they ſhall be 
taken and delivered to. the ſheriff, and ſhall be committed 
to the gaol; 

And ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming of the judges of aſſize. 

OTE ee 11. And, by the ſame ftacute, if it fortune any ſuch 
lain |S TOUNCG in . . . . — » 

dul gel or man be ſlain, which is found in the fields, or in the woods, 
„eic. firſt it is to be enquired, whether he were lain in the 
fame place or not: | 

And if he were brought and laid there, they ſhall do ſa 
much as they can do to follow their ſteps that brought the 
body thither, whether he were brought upon a horſe, of 
in a cart : 

It hall alſo be enquired, if the dead perſon were known, 
or elſe a ſtranger, and where he lay the night before. 

12. Alſo, by the ſame ftatute, all wounds ought to be 
viewed, the length, breadth, and deepneſs ; and with 
what weapons; and in what part of the body the 9 
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or hurt is; and how many be culpable ; and how many 
wounds there be; and who gave the wound. 

13. And they muſt hear evidence on all hands, if it be Defendant's ent- 
offered to them, and that upon oath, becauſchit is not ſo 42<<- 
much an accuſation or an indidment, as an inquiſition or 
inqueſt of office. 2 H. H. 157. 

14. And by the aforeſaid ſtatute, if they be found culpa- To enquire aſ the 
ble of the murder, the coroner ſhall immediately go to his RR lands 
houſe, and ſhall enquire what goods he hath, and what corn 
he hath in his graunge ; and if he be a freeman, they ſhall 
enquire how much land he hath, and what it is worth 
yearly, and further, what corn he hath upon the ground : 
and likewiſe of his freehold, how much it is worth yearly, 
over and above the ſervice due to the lord of the fee; and 
the land ſhall remain in the king's hands, until the lords 
of the fee have made fine for it : 

And when they have thus enquired upon every thing, 
they ſhall cauſe all the land, corn, and goods to be valued, 
in like manner as if they ſhould be fold immediately; and, 
thereupon they ſhall be delivered to the whole townſhip, 
which ſhall be anſwerable before the judges for all. 

15. In like manner, by the ſaid ſtatute, it is to be en- Perſons drowned 
quired of them that be drowned, or ſuddenly dead, whe- er iuddenty dead, 
ther they were ſo drowned, or flain, or ftrangled by the 
ſign of a cord tied ſtreight about their necks, or about 
any of their members, or upon any other hurt found 
upon their bodies. And if they were not flain, then 
ought the coroner to attach the finders, and all other in 
the company. 

16. He ſhall alſo enquire, whether the perſons found Flight. 
guilty, fled ; for which flight they forfeit goods and chat- 
tels. 2 Haw. 48, 53. 

And it hath been formerly held, that if a perſon were 
lain, and upon the coroner's inqueſt on view of the body, 
it were found that ſuch a perſon fled, tho” the ſaid perſon 
were afterwards acquitted both of the felony and flight, 
yet he forfeited his goods; for the coroner's inqueſt is ſo 
ſolemn, that it is not traverſable ; alſo when the goods are 
once lawfully veſted in the king, by that inqueſt, the pro- 
perty of them cannot be diveſted. But this opinion ſeem- 
eth harſh and unreaſonable, that a man ſhall be liable to 
forfeit all his goods, which may perhaps be all that he is 
worth, by an inqueſt taken in his abſence, without cither 
hearing him, or giving him an opportunity of defending 
himſelf, 1 Bac. Abr. Coroner. D. 2 Haw, 54. 
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Alſo it is ſtrongly holden in ſome. books, that an in. 
queſt of ſelf murder, found before a coroner, cannot he 
traverſed ; but the contrary opinion being alſo holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſcems to be the better opinion, that ſuch inqueſt by 
being removed into the king's bench by certiorari, may 
be there traverſed by the, executor or adminiſtrator of the 
perion deceaſed ; or in caſe the coroner's,ingueſt find him 
to have been. a lunatick, by the king or the lord of the 
maror. 1 Bac. Abr. Coton. D. 2 Haw. 54, 
Townfkip »mer- ' 17. And if any perſon be ſlain or -murdered in. the day 
ced tor an elcape. time, and the murderer. eſcape untaken, the townthip ſhall 
be amerced. 3 H. 76. Cl 
Peodands. 18. Concerning houſes, boats, carts, and the like, 
whereby any are ſlain, which properly are called deodands, 
they allo {hall be valued, and delivered unto the towns as 
before. 4 Kd. 1. off. 2. n 6 


Coroner's rolls. 


coroner. 4 Ed. 1. fl. 2. : 
20. And the ſheriiis ſhall have counter rolls with the 
coroner, of things belonging to their office. 3 Ed. 1. 


Skherift*s rolls, 


* 


| c. 10. , _ 
Adjourning after 21. But it is not neceſſary that the inquiſition be 
view. taken in the very ſame place where the body was viewed; 
but they may adjourn to a place more convenient. 2 

: Haw, 48. ; F +» . k 
Burial. 22. Immediately upon-theſe things being, enquired, the 


bodies of ſuch perſons being dead, or ſlain, ſhall be buticd. 
4 Ed. 1. flo 2. | 
Certifying to the 23. By the 1 & 2 P. Ad. c. 13. fe. 5. Every coro- 
8. ner, upon any inquiſition before him found, whereby any 
perſon ſhall be indicted for murder or manſlaughter or as 
acceſſary before the offence committed, ſhall put in writing 
the effect of the evidence given to the jury before him, be- 
ing material; and ſhall bind over the witaeſſes to the next 
general gaol delivery to give evidence; and ſhall certity 
the evidence, the recognizance, and the inquiſition or in- 
dictment before him taken and found, at or beſore the 
trial, on pain of being fined by the court. ; 
By the expreſs words of which ſtatute, he may enquire 
of acceſſaries before the fact; but he cannot enquire of ac- 
ceſſaries ſter the fact. 2 Haw. 48. ; 
Perſons dyingin 24. He ought alſo to enquire of the death of all perſons 
gaol, who die in priſon; that it may be known, whether they 
died by violence, or any unreaſonable hardſhips : for if a 
2 


19. All which things muſt be inrolled in the rolls of che 
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priſoner by the dureſs of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies ma- 
lice in reſpect of the cruelty. 3 inf. 52, 91. ; 
And this inqueſt upon priſoners ought. to conſiſt of a 
party jury, that is, fix of the priſoners (if ſo many there 
e), and fix of the next vill or pariſh, not priſoners. 
Unfreville's Cron. 212. | 
25. If che inquifition ſhall be quaſhed in the court of Inqnifition 
king's bench, the coroner by leave of the court may take F 
up the body again, and take a ne, inquiſuion. E. 5 G. 
K. and Saunders. Str. 167. 4. 9 G. Caſe of the coro- 
ner of Menlock. Str. 533. * 
And if a coroner appear to have been corrupt in taking 
an inqueſt; it ſeems that a melizs inguirendum ſhall go 
to ſpecial commiſſioners, who ſnal]l proceed not on view, 
but upon teſtimony; and the coroner ſhall have nothing 
to do with ſuch inqueſt: But where the inqueſt is quaſh- 
el for want of form only, he ſhall take a new one in 


like manner, as if he had taken none before. x Bac, Abr. 
Coton. BY * 
vOron, . 


IV. His power and duty in other matters 


1. He ought to inquire of treaſure that is found; who Treaſure troye, 
were the finders, and likewiſe who is ſuſpected thereof; 
and that may well be perceived, where one liveth rio- 
touſly, haunting taverns, and hath done ſo of long time: 
hereupon he may be attached for this ſuſpicion, by four, 
or ſix, or mote pledges, if he may be found. 4 Ed. 1. 

-* 

2. Beſides his judicial place, he hath alſo an authority E:ccnting pro- 
miniſterial as a ſheriff ; namely when there is juſt excep- 
tion taken to the ſheriff, judicial proceſs ſhall be awarded 
to the coroner, for the exccution of the king's wri:s: and 
in ſome ſpecial caſes, the king's original writ ſhall be im- 
mediately ditected to him. 4 mt. 271. 

3. He is bound to be preſent in the county court, to Outlawry, 
pronounce Judgment of outlawry upon the exigent, after 
quinito exactus, at the fifth court, if the defendant doth not 
appear. Fond, b. 4. c. 1. 

4. He had anciently alſo a power in certain appeals, as Appeals, ab. 
of rape, and maim; and alſo in caſes of abjuration for Jfion. 
felony or other offences; which are now out of uſe. 
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V. His fees. 


r. By the ftatute of 3 H. 7. c. 1. The coroner ſhall 
have for his fee, upon every inquiſition taken upon the 
view of the body ſlain, 13 8. 46, of the goods and chattels 
of him that is the ſlayer and murderer, if he have an 
goods; and if not, he ſhall have for his ſaid fee, of ſuch 
amerciaments as ſhall fortune any townſhip to be amerced 
for eſcape of ſuch murderer. 

2. Moreover, by the 25 C. 2. c. 29. For every inqui- 


compelled to travel from his uſual place of aboee to take 
ſuch inquiſition ; to be paid by order of the juſtices in 
ſeffions, out of the county rates; for which order no {{ 
ſhall be paid. %. 1. 

And for every inquiſition taken on view of a body dy- 
ing in priſon, he ſhall be paid ſo much, not excecding 
205. as the juſtices in ſeſſions ſhall allow; to be paid in 
like manner. /. 2. 

But no coroner of the king's houſhold, and of the verge 
of the king's palaces; nor any coroner of the admiralty ; 
or of the county palatine of Durham; nor of the city of 
London and borough of Southwark, nor any franchiſes be- 
Jonging to the ſaid city; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been uſually aſſeſſed, fha!l be 
intitled to any benefit by this act; but they ſhall have 
fuch fees and falaries as they were allowed before this 
act, or as ſhall be allowed by the perſons by whom they 
have been appointed. / 5. 


VI. His puniſbment for not doing bis duly. 


1. Coroners concealing felonies, or not doing their duty 
thro* favour to the miſdoers, ſhall be impriſoned a year, 
and fined at the king's pleaſure, 3 Ed. 1. e. 9. 

2. And by the 3 H. 7. c. 1. If any coroner be remiſs, 
and make not inquiſitions upon the view of the body dead, 
and certify the fame to the gaol delivery, he ſhall forfeit 
to the king an hundred ſhillings. 

3. And by the 25 G. 2. c. 29. If any coroner, not ap- 
pointed by an annual election or nomination, or whoſe of- 
fice is not annexed to any other office, ſhall be convicted 
of extortion for taking more than his lawful fees, *y 
| W 
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wilful neglect of his duty, or miſdemeanor in his office ; 
the court before whom he ſhall be convicted may judge 


him to be amoved from his office; and thereupon, f he. 


ſhall have been elected by the freeholders, a writ ſhall iflue 
for the amoving him, and the electing another in his {tead ; 
and if he hath been appointed by the lord of any liberty 
or franchiſe, or in any other manner than by the frechol- 
ders, the perſon intitled to nomination, ſhall on notice of 
ſuch judgment of amoval, nominate another perſon in his 
ſtead. /. 6. 

4 And he ought to execute his office in perſon, and 
not by deputy ; for he is a judicial officer, Mcd, B. 4. 
6. 1. Otherwiſe it ſeemeth that he ſhall incur the afore- 
ſaid penalties, for remiſſneſs or neglect of duty. 


The coroner's precept to ſummon a jury. 


1 To the high conſteble of ——— in the 
Weſtmorland. ; = 
ſaid county. 


HES E are in the nome of our ſovereign lord the king, 
to require you, immediately upon fight hereof to ſummon 
and warn 24 good and lawful men of the four next totunſpips 
{0 — in the ſaid county, to he and appear before me A. 
C. gentlemen, one of the coroners of the county aforeſaid, at 
aforeſaid in the ſaid county, on the day of 
then and there to enquire of, do, and execute all ſuch 
things as on his majgſiys behalf jhall be lawfully given them 
in charge, touching the death of A. D. And be you then there 
to certify what you ſhall have done in the premiſſes, and fur- 
ther to do and execute what in behalf of our ſaid lord the king 
Hall be then and there injoined you, Given under twy hard 


and ſeal the day o . 


— — 


The jurors oath on the coroner's inqueſt. 


OU all diligently enquire, and true preſentment make, 
: on the behalf of our ſovereign lord the king, how and 
in what manner A. D. (or, a perſon unknown, as the caſe is) 
here lying dead, came to his death; and of ſuch other matters 
relating tc :he Jaine as ſhall be lawfully required Hau, accord- 
ing to your Cvidence : So help you God. 


Alter the torzman is ſworn, the reſt may be ſworn, three 


or our together, as follows: 

A. F. te foremen of this inqueft tath for his 
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Witneſſes oath. 


H E evidence which you ſhall give to this inqueſt, an 11; 
behalf of our ſovereign bord the king, touching the dhath 
F A. D. /hall be the truth, the whole truth, and nathi; g but 
truth : Ss help you Gad. 


Inquiſition of murder, 


Weſtmorland. A inquiſition indented, taken at — 
5 in the county of aforeſaid, the —. 
day of — in the year of the reign of —— };- 
fore me A. C. gentleman, one of the coroners of our lord |: 
king, for the county aforeſaid, upon the view of the bady ef 
A. D. then and there lying dead, upon the oaths of A. F. 
C. D. E. F. Cc. good and lawful men of ——— aforſai;, 
and of three other of the next tmwns, to wit, K. L. and M. 
in the ſaid county, who being ſworn and charged to enquire en 
the part of our ſaid lord the king, when, where, how, and 
after what manner, the ſaid A. D. came to his death, do ſay, 
upon their oath, that one A. M. late of aforiſai!, 
gentleman, not having God before his cyes, but being moved and 
ſeduced by the inſtigation of the devil, on the day ef 
in the year of aforeſaid, at the firſt hour in the 
night of the ſame day, with force and arms, at — inthe 
county aforeſaid, in and upon the aforeſaid A. D. then and 
there being in the peace of God and of the ſaid lord the fins, 
feloniouſly, voluntarily, and of his malice forethought, mad: 
an aſſault : and that the aforeſaid A. M. then and ther: with 
a certain ſword made of tron and ſteel, of the value of 5 5, 
which he the ſaid A.M. then ad the - held in his right hand, 
the aforeſaid A. D. in and upon be left part of the belly of it: 
ſaid A. D. a little above the na el of the ſaid A. D. thi 
and there vidlently, felonioufly, volu ꝛtarily, and of his malic? 
forethought, flruck and pierced, ana gave to the ſaid A. D. 
then ana thire with the ſtword aforeſaid, in and upon the afore- 
ſaid left part of the belly of the ſaid A. D. a little above tt 
navel of the ſaid A. D. one mo tal wound of the breadth df 
half an inch, and of the depth of three inches, of which ſai 
mortal wand the aforeſaid A. D. then and there inſtantly di, 
and fo the ſaid A. M. then and there felonioufly killed an, 
dered the ſaid A. D. againſi the peace of our fas, 
king, his crawn and dignity. 
And the ſaid jurors further fay, upon their 
that A. A. of ———— yeoman, and B. A. 
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man, were feloniouſly preſent with drawn ſwords, at the time 
ef the felony and murder aforeſaid-in- form aforeſaid committed, 


that is to ſay, on the ſaid day of — in the 
3 gforeſaia, *at — ef;reſaid,. in the county aforeſaid, 
at the firft hour in the night f the ſaid day, then and there 
comforting, abetting, and aiding the ſaid A. M. to ds and 
commit the felony and murder aforeſaid in manner aforeſaid, 
again/t the peace of our ſaid lord the kids; his crown and dig- 
my. 

And moreover, the jurors aforeſaid, upon their oath afore- 
ſaid, do ſay, that the ſaid A. M. A. A. and B. A. had 
mt, nor any of them had, nor as yet have or hath any goods 
er chatteli, lands or tenements, within the county aferefaid, or 
elſewhere, to the knowledge of 1he faid jurors. [Or, And the 
jurors aforeſaid, upon their oath aforeſaid, do jay, that the 
faid A. B. at the time of the doing and commitiing of the felony 
ard murder aforeſaid, had goods and chatte!s, continued in the 
inventory to this inguiſitian annexed, which remain in the cu- 
ad) of B. C.] 

In witneſs wheresf, as well the aforeſaid coraner, as the 
jurors aforeſaid, have to this inguiſition put their ſeals, on the 
day and year aforejais, and at the place afereſatd, 


A 
A. C. coroner, 6 


An inquiſition where one hangs himſelf. 


As above to — not having Cad before his eyes, 
but being ſeduced and moved by. the inftigatian of the devil, at 
aforeſaid, in a certain wood at —— aforeſaid, 
flanding and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 2 d. woich he then 
and there had and held in his hands, and one end thereof 
then and there put about his nech, and the other end thereof 
tied about a bough of a certain oak tree, himpeif then anti there, 
with the cord aforeſaid, voluntarily and felim iti, and of his 
malice forethoug ht, hanged and. ſuffocated; and fo the jurors 
ajoreſaid, upon their oath aferejaid ſay, that the ſaid A. D. 
then and there in manner and form aforeſaid, as a felon of him- 
ſelf, ſeloniouſly, voluntarily, and of his malice foreibaughi, him- 
ſelf killed, Ntrangled, and murdered, egain/i the piace, &c. 
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Witneſſes oath. 


H E evidence which you ſhall give to this inqueſt, an th. 

behalf of our ſovereign bord the king, touching the death 
of” A. D. ſhall be the truth, the whale truth, and nothing lut 
truth : Ss help you Gad. 


Inquiſition of murder. 
x \ 


Weſtmorland. A* inquijition indented, taken at —— 
in the county of aforeſaid, the — 


year of the reign of —— þ;. 


in the 


day = 


fore me A. C. gentleman, one of the caraners of our bord il; 


king, for the county aforeſaid, upon the view of the loch if 
A. D. then and there lying dead, upon the oaths of A. P. 
C. D. E. F. c. gozd and lawful men of — aforeſaic, 
and of three other of the next towns, to wit, K. L. and M, 
in the ſaid county, who being ſworn and chareed to enquire en 
the part of our . ſaid lord the king, when, where, bow, and 
after what manner, the ſaid A. D. came to his death, di ſay, 
upon their cath, that one A. M. late of aferdeis, 
gentleman, not having God N his eyes, but being moved and 
equeed by the inſtigation of the devil, on the day of — 
in the year 0 aforeſaid, at the firſi hour in the 
night of the ſame day, with force and arms, at — in the 
county afore) aid, in and upon the afereſaid A. D. 8 
there being in the peace of God and of the ſaid lord the 
felomouſly, voluntarily, and of his malice „ mad 
an aſſault : and that the aforeſaid A. M. then and ther: with 
a certain ſword made of tron and fi feel, of the value of 5 5, 
„er he the ſaid A. M. then ad the » beld i m his right hand, 
he aforeſaid A. D. in and upon be left part of the belly of th: 

ſeid A. D. a little above the na.'el of the ſaid A. D. th: 
and there vidlently, felonioufly, volu ꝛtarilyj, and of his malice 
forethought, flruck and pierced, ana gave to the ſaid A. D. 
then ana thire with the ſword aforeſaid, in and upon the afcr'- 
ſaid left part of the belly of the ſaid A. D. a little above tle 
navel of Ai ſaid A. D. one mortal wound of the breadth ef 
half an inch, and of the depth of three inches, of which jail 
mortal wound the aforeſaid A. D. then and there inſtantl dir: 
and fo the ſaid A. M. then and there felonioufly killed an 
dered the ſaid A. D. again/t the peace of our fals 

king, his crown and dignity. 

And the ſaid jurors further ſay, upon ad 7 
that A. A. of ———— yeoman, and B. A. 
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Cotoner. 


man, were feloniouſly preſent with drawn ſwords, at the time 
ef the felony and mur der afareſaid-in form aforejaid committed, 
that is to ſay, on the ſaid day of — in the 
rear aforeſaia, at — afcreſaid, in the county aforeſaid, 
at the firft hour in the night ef the ſaid day, then and there 
comforting, abetting, and aiding the ſaid A. M. to da and 
commit the felony and murder aforeſaid in manner aforeſaid, 
againſt the peace of our ſaid lord the kids; bis creton and dig- 
uty. 

And moreover, the jurors aforeſaid, upon their oath afore- 
ſaid, ds fay, that the ſaid A. M. A; &- and B. A. had 
not, nor any of them had, nor as yet have or hath any goods 
er chattelt, lands or tenements, within the county aſcreſaid, or 
elſewhere, to the knowledge of the faid jurors, (Or, And the 
jurors aforeſaid, upon their oath aforefaid, do ſay, that the 
ſaid A. B. at the time of the doing and commitiing of the felony 
ard murder aforeſaid, had goods and chatte!ls, continued in the 
inventory to this inquifition annexed, which remain in the cu- 
fedy of B. C.] 

In witneſs woheresf,, as well the aforeſaid coroner, as the 
jurors aforeſaid, have to this inguiſition put their ſeals, on the 
day and year aforeſaid, and at the place afereſaid, 


— 


A. C. coroner, 


02 


. 
. 
5 


c. jurors. 


An inquiſition where one hangs himſelf, 


— As above to — not having Cad before his eyes, 
but being ſeduced and moved by. the inftigatian of the devil, at 
— aforeſaid, in a certain tb, at —— aforeſaid, 
landing and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 3 d. which he then 
and there had and held in his hands, and ove end thereof 
then and there put about his nech, and the other end thereof 
tied about a bough of a certain oak tree, humpeif then ant there, 
with the cord aforeſaid, valuntarily and felsninji;, and of his 
malice forethought, hanged and ſuffocated; and fo the jurors 
aforeſaid, upon their cath afarejaid ſay, that the ſaid A. D. 
then and there in manner and ferm aforeſaid, as a felon of him- 
fe , ſeloniouſly, valuntarily, and of his malice foreth:ught, him- 
Fel, tilled, Arangled, and murdered, egainſt the piace, & c. 
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Coꝛoner. 


An inquiſition where one drowns himſelf. 


— at - aforeſaid, in the county aforeſaid, the 


and there being alme, in a common river there, called — 


himſelf voluntarily and felmioufly drowned : And ſo the juror: 
78 ˙7 upon their eath aforeſaid ſay, that the aforeſaid 


A. D. in manner and form aforeſaid, then and there him: 


voluntarily acd feloniouſiy as a felon of himſelf killed and mur- 


dered ; againſt the peace 


An inquiſition on one drowned by accident. 


w— that the ſaid A. D. on the day of — 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 
going into the river there to bathe himfelf, it ſo hap- 
pened, that accidentally, caſually, and by misfortune, he the ſaid 
A. D. was in the water of the ſaid river then and there ſuf- 
facated and drowned; of which ſaid ſuffocation and drowning 
he the ſaid A. D. then and there inſtantly died. And o the 
jurors aforeſaid do ſay, that the ſaid A. D. in manner, and by 
the means aforeſaid, accidentally, caſually, and by misfortune, 
came to his death, and not otherwiſe. In witneſs, &c. 


An inquiſition where one dies a natural death, 


that the ſaid A. D. on the day of 
in the year aforeſaid, at the pariſh and in the county aforeſaid, 
to wit, in a certain place called was found dead; 
that he had no marks of violence appearing on his body, and died 


by the viſitation of God, in a natural way, and not otherwiſe. 
In witneſs, &c. 


An inquiſition upon one who dies in gaol. 


who ſay upon their oath, that the aforeſaid A. D. 
en the day of the taking of this inguiſition, being a priſoner 
in the gaol at in the county aforeſaid, then and there 
died of the viſitation of God, and then and there in mannes 
and form aforeſaid came to his death, and not otherwiſe. In 
witneſs, &e. | 
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Coꝛoner. 


An inquiſition on one non compos mentis. 


uh ſay upon their oath, that the aforeſaid A. D. 
in the day and year aforeſaifl, and at e time of his death, to 
wit, from the —— day e — te the time of his death, 
and at the time of his death aforeſaid, was a lunatich, and 
a perſon of inſane mind; and that the ſaid A. D. being a Iu- 
natick and a perſon of inſane mind as aforeſaid, did on the 
— ay of ----— come alone to. a certain river, called 
ii the ſaid county, and did then and there caft himſelf 
into the ſaid river, and drowned himfelf in the water of the 
ſaid river. And fa the jurors aforeſaid, upon their oath afore- 
ſaid ſay, that the aforeſaid A. D. from the cauſe aforeſaid, in 
manner and form aforeſaid, came to his death, and net other= 
wiſe, In witneſs, &c. 

BY 


An inquilition on one for cutting his throat. 


— by the in/ligation of the devil, at aforeſaid 
in the county aforeſaid, in and upon himſelf, then and there 
being in the peace of God and of the ſaid lord the king, felo- 
niouſly, voluntarily, and of his malice forethought, made an 
aſſault : and that the aforeſaid A. D. then and there with a 
certain knife, of the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon his 
thraat then and there felontoufly, voluntarily, and of his ma- 
lice forethought did firike, and gave ts him{clf then and there 
with the k»1ife aforeſaid, upon his throat aforeſaid one mortal 
wound of t/' breadth of Hur inches, and the de tb of one inch, 
F which ſaid mortal wound the ſaid A. D. a! afore- 
ſaid in the county aſors/aid, languiſbec, and languiſbing lived, 
from the ſaid- day of — n thc: year afore- 


ſaid, to th dny of ———ard that the ſaid A. D. en 


the day / a foreſaid, in the year afore- 
ſaid, at iforeſail, in the county aforeſaid, of that mor- 


tal wound died, And ſo the jurors aforejaid, &c. 


For killing another in his own defence. 


m— upon their oaths ſay, that A. K. late of ——— 
gentleman, at——afereſaia in the ſuid county, on the — 
day of — in the —— year of ——— in the peace © 
Gd and of our ſaid lord the king then being, A. M. late of 

Vor, I: Ee py in 


Coꝛoner. 


in the county of at the hour i ih 
afternoon of the ſame day, did come, and upon him the ſui 
A. K. thin and there of his malice forethought did maj a 
oſſault, and him the ſaid A. K. did then and there endequ;y 
to beat and kill, by continuing the aſſault aforeſaid, fram tl, 
houſe of one W. H. in aforeſaid to a certain pla 
called in the county aforeſaid, and the ſaid A. K. 
ſeeing that the ſaid A. M. was ſo malictouſly diſpoſed, u 
certain wall in the ſaid place, called — did flee, and 
from thence for fear of death could not eſcape, and jo the ſail 
A. K. himſelf, in preſervation of his life, againſt the ſaid 
A.M. continued to defend, and in his own defence him the ſail 
A. M. upon the right part of the breaſt of him the ſaid A. M. 
with a certain ſword of the price of one ſhilling, which tle 
faid A. K. then and there held in his right hand, did firits, 
then and there giving to the ſame A. M. one mortal wound, of 
the breadth of ame inch and of the depth of three mches, if 
which ſaid mortal wound the ſaid A. M. at — aforeſaid 
in the county aforeſaid languiſhed, and languiſbing lived frm 
the ſaid ——— day of to the day of — 
from thence next enſuing, and that the ſaid A. M. on the ſal 
—=—— day 0 in the ——— year aforeſaid, at ——— 
aforeſaid in the ſaid county, of that mortal wound died; Ani 
ſo the ſaid A. K. did then and there kill him the ſaid A. M. 


in his own defence. 


An inquiſition where the murderer is unknown, 


—— The ſame as before, only ſay, —— that a cer. 
tain perſen unknown, &c. and add And the ſaid Jl 
rors upon their oath aforeſaid further ſay, that the ſaid perſm 
unknown, after he had committed the ſaid felony and murder ir 
manner aforeſaid, did fly away : Againſt the peace, Kc. 


_ —— —— — — — 
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Cottage. 


Cottage (Sax. Cote) is 8 little houſe for habitation, 
without any land belonging to it. Vd, h. 3. & 3 
By the 31 El. c. 7. No perſon ſhall build any cottage j# 


* 


habitation, nor convert any building to be uſed as & cottage fit 
habitation, unleſs he lay to the ſame four acres of ground at 


the leafl, according to the ſtatute or ordinance de terris Men 
4 ſurandis, 
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Cottage. . 


inthe ſurandis, being his own freehold or inheritance lying near to the 
e ſaid ſaid cottage, to be continually occupied and manured therewith, 
ale an ſo long as the ſame cottage ſhall be inhabited; on pain of 101, 
eauur 10 the king. 1. 1. x 

om thy And every perſon who ſhall uphold and continue any ſuch cai- 
2 plac tage, to be erected or converted for habitation, whereunts four 
A. K. acres ſhall not be laid to be occupied therewith, ſhall forfeit 
d, tt a to the king 40 8. for every month. 1. 2. 

ee, and And there ſhall not be any inmate, or more families than 
the ſaid one, dwelling in any one cottage ; on pain that the owner or oc- 
he ſaid cupier ſhall forfeit to the lord of the leet 10s. a month, who 
the ſaid on perſentment may levy the ſame by diſtreſi, or ſue for it in 
A.M, an court of record. ſ. 3. 

hich the And the juſtices of aſſize, juſlices of the peace in ſeſſions, and 
| firike, every lord witnin his lect, and no others, may hear and determine 
und, of all offences agdinſt this act, by indiftment or by preſentment, 
ches, if or information, and award execution by fieri facias, elegit, 
rforeſad capias, or otherwiſe. ſ. 4. 

ed fron But this aft ſhall not extend to any cottage in any city, tun 
of — corporate, or ancient borough, or market town ; nor to any cot- 
the ſaid tages for workmen only, n any mineral works, coal mines, 
——— _ rr, or delfs, or ſtone or flate, or in making brick, tile, 
4; Ani lime, or coals, ſo as they be not above one mile diſtant from the 


A. M. place of working. ſ. 5 

Alſo this ſhall not extend to any cottage within a mile of the 
ſea, or on the ſide of a navigable river where the admiral ought 
to have juriſdiction, ſo long as no perſon ſhall inhabit therein, 


"IT | but a ſailor, or inan of manual occupation for furniſhing any 
71 4 (- ſhip or veſſel ; nor do any cottage to be made in any foreſt, chaje, 
ſaid ju warren, or park, ſo long as no other perſon all therein mha- 
id perſu lit, but an under Reeper or warraner ; nor to any coltage here- 
* tifore made, ſo long as no other perſon ſpall therein inhabit, but 
my a common herdman or ſhepherd, for keeping the cattle or ſheep 
@ of the town, or a poor, lame, fuk, aged, or impotent perſon ; 
nor to any cottage. to be made, which for any juft reſpes, on 
— complaint to the aſſizes or ſeſſians, ſpall by their order be decreed 
to continue for habitation, ſo long only as by ſuch decree ſhall be 
| limited, ſ. 6. 

And by the 43 El. c. 2. The churchwardens and cverſecrs, 
| by conſent of the lord of the manor, may eres cottages on the 
abitation, WW 2/fes and commons, for the habitation of the poor, but for na 

. 3. 6.3 ether Pur poſe. ſ. 5. 
cottage fi No perſon ſhall build any cottage for habitation] An indict- 
cottage in ment for erecting a cottage contrary to the ſtatute, was 
ground at quaſhed; becauſe it was not ſaid that any inhabited it: 
rris men- Ee 2 for 
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Cottage. 


for if it was not inhabited, it was no offence, 1 Vn, 
107. g 


According to the ſtatute or ordinance de terris menſurandis] 
That is, after 16; foot to the pole, 2 Inft. 737. 


Being his own freehold or inheritance] Therefore neither 
grounds holden by copy, or for life or lives, or for an 
number of years will ſerve: and as it muſt be freehold, ei. 
ther in fee fimple, or fee tail. 2 Inft, 737. 


Fuſlices of aſſixe, juſtices of the peace in ſeſſions, and every 
lord within his leet | So that there is a concurrent power in 
every of theſe three; and the judgment of ſuch one of 
them as doth firſt enquire of, hear, and determine the 


fame, ſhall ſtand. 2 Inf. 739. 


Not to any cottage heretofore made] That is, erected be. 
fore the making of this act. 


Finally, Lord Cate obſerving upon this act of the 31 El. 
ſays, The inconveniences that grow by unlawful cottages 
againſt this ſtatute are great; being neſts to hatch idleneſ 
the mother of pickings, thieveries, ftealing of wood, and 
the like; tending allo to the prejudice of lawful com- 
moners, for that new erected cottages within the memory 
of man, tho* they have four acres of ground, or more 
laid to them, according to this act, ought not to common 
in the waſtes of the lord ; but the greateft inconvenience 
of all is, the ill breeding and educating of youth ; which 
inconveniences may be eaſily helped and remedied, by 
the proviſions of this excellent law, if lords of leets and 
their ſtewards would look to the execution of this ad}, 
which (he ſays) he holds to be the readieſt means; for al- 
beit the cottage erected, or converted, cannot by any 
proviſion in this ſtatute be demoliſhed, or pulled down, 
yet the execution of the penalty of this act will make i 
uninhabitable, and work the defired effect. And they 
may alſo be amerced, for wrongtul commoning, in the 
court baron. 2 Ji. 740. | 
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County court. 


j. A NCIEN T LY, the comites, counts, or earls, had County, 
the government of the counties ; and afterwards 

the wicecomites or ſheriffs, And the county ſeemeth to be 

nothing elſe, but the diſtrict of the comes or count. Shire 

is a Saxon word, from ſcyran, to ſhare or divide, for that 

the ſhires and counties are divided by certain metes and 

bounds from each other. And the Serif, in Saxon ſcyre- 

gereſa is the reve, grave, or governor of the ſhire; wherein 

he hath great power, being therein the chief ofacer under 

the king. 

2. The ſheriff holdeth in this county two courts ; the County court, 

tun, and the county court The torn is the king's court of 

record; for criminal cauſes, and for redreſſing of common 

grievances within the county; the county court is not a 

court of record, but only a court baron, for civil cauſes, 

and this is the court of the ſheriff himſelf, | 

3. By the2& 3 Ed. 6. c. 25. No county court ſhall When to be 

be longer deferred than one month from court to court, “es. 

lo that the county court ſhall be kept every month, and 

not otherwiſe, 


And this is to be accounted 28 days to the month, and 


| not according to the month of the kalendar. 2 /d. 1. 


4. It may be kept at any place within the county, un- Where to be 
les reſtrained by ſtatute. Mood, b. 4. c. 1. Kept, 

5. The ſuitors, that is, the frecholders, are the judges How far the 
in this court; except that in re-diſſciſin, by the ſtatute of Heriff is judge, 
Merton, the ſheriff is judge. And by the ſtatutes con- 
cerning parliamentary elections, he is judge at the election 
of knights; for he muſt make a true return at his peril, 


| Barl, County Court. 


b. This court ſhall hold pleas betwixt party and party, Of what fm 
where the debt or damage is under 40s. 4 Ii. 260. n ech 


; : COL! ZanCE, 
But in a replevin, the ſum may be above 40s, 4 Inft. = 
260. 


7. Alſo it hath not cognizance of treſpaſs vi & armis, & hf © ©: ces 


| . 5 - . TuS COIrt Lan 
becauſe a ſine is thereby due to the king, which it cannot e 


impoſe, 4 Ji. 266. i 

8. And by the 11 H. 7. c. 15. No plaint ſhall be en- Gee t for 
tred in the county court, but where the plaintiſf, or his „ or 
torney is preſent; and the plaintiff ſhall find pledges to 


purſue his plaint; and he ſhall have but one plaint for 


one treſpaſs or contract; on pain of 408. half to the king, 
E e 3 and 
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County court. 


and half to the proſecutor. And one juſtice may examine 
the ſheriff or other officer, making default; and {ha} 
within a quarter of a year, certify the examination int 
the exchequer, | 

But as to the pledges abovementioned, they are now 
diſuſed in this court; and were formerly uſed only in caſe; 
where the plaintiff lived out of the county. Greenw. II. 
Read. County C. 

9. But by virtue of a writ of jufticies, the court may 
hold plea of treſpaſs vi & armis, and of any ſum, or of 
all actions perſonal above 40s. For this writ is in the 
nature of a commiſſion to the ſheriff, and is vicontiel, that 
is, belongs to the ſheriff, and is triable in the county 
court, and is not returnable. 4 It. 266. 

10. By the 12 G. 2. c. 13. J 7. If any perſon ſhall 
commence or defend any action, or ſue out any writ, pro- 
ceſs, or ſummons, or carry on any proceedings 1n the 
county court, who ſhall not be admitted attorney or ſoli- 
citor according to the act of 2 G. 2. c. 23. he ſhall for- 
feit 201, with coſts, to him who ſhall fue in any court of 
record. 

11. The plaintiff in this court firſt takes out a ſum- 
mons, returnable at the next county court; and if the 
defendant do not appear, an attachment or d:fringas is to 
be made out: but if the defendant appears, the plaintiff 
is to file his declaration, ſhewing his cauſe of action, or 
matter of complaint, in what manner the action accrued, 
at what time and place the wrong was done, and the da- 
mage he hath ſuſtained, Greento. 11. Read. County C. 

12. If the defeadant doth appear, and the next court 
after gives a rule to declare, and the plaintiff doth not file 
his declaration within the time, he may be nonſuited, id. 

13. When the plaintiff hath declared, he muſt continue 
his ſuit from court day to court day, otherwiſe the defen- 
dant may take advantage of it; and this is called a con- 
tinuance, being an adjourning of the ſuit from time t 
time, to keep it on foot. id. b 

14. The rule, or dies datus, is when farther day is given 
to the plaintiff to declare, or to the defendant to plead; 
and the time given is uſually to the next court day, but 
upon occaſion may be enlarged. id. . 

15. "The next court after filing the declaration, and im- 
parlance given, the defendant is to put in his anſwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by 
xeplication, rejoinder, ſurrejoinder, and the like. 1 LY 

| 16, But 
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16, But if freehold is pleaded by the defendant, this Plea of freehold: 


court can proceed no further, for freehold ſhall never be 
tried without writ; therefore the cauſe muſt be removed; 
as when a defendant avoweth for damage feaſant, and the 
plaintiff juſtifieth by reaſon of common of paſture. LE vod. 
b. 4. c. I. 

4 W here a verdict is given for the plaintiff, and judg- 23 1 
ment entred thereupon, a fieri facias may be] awarded : 
againſt the defendant's goods, which may be taken by vir- 
tue thereof, and appraiſed and fold, to ſatisfy the plain- 
tif; but if the defendant hath no goods whereupon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capzas lies there ; but 
an action may be brought at common law upon the judg- 
ment entred. Greenw. 22. Read. County C. 

18. Cauſes are removed out of this court, by a writ of Remerals, 
recordare, which iſſues out of the chancery, directed to the ke. 
ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of jufizcres) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſheriff is hereupon 
to ſummon the other party to be in that court, (into which 
the plaint is to be ſent) at a day certain, And of all 
this he is to make certificate under his own ſeal, and the 
ſeals of four ſuitors of the ſame court. Read. County C. 

19. Cauſes are alſo removed by pone, which differs in Removal by 
nothing from a recordare, but that fit removes ſuch ſuits ?- 
as are before the ſheriff by writ of juſlicies, and a recor - 
dare is to remove the ſuit that is by plaint only, without 
writ, 1d, 

20. And altho' the plea be diſcontinued in the county, Removal after 
yet the plaintiff ot defendant may remove the plaint into“ ⁰εαece. 
the common pleas or king's bench, and it ſhall be good, 
and he ſhall declare upon the ſame. Id. 

21, In this court, after the quinto exaus, the coroner Outlawry pro- 
gives judgment of outlawry. 4 1n/t. 266. , nounced. 

22. Out of the county court is derived the hundred Hundred court, 
court, for the eaſe of the ſubject ; and it hath like juriſ- 
diction as the county court, and may be held every three 
weeks, 2 Inſt. 71. 


County hall. See Shire hall. 


Ee4 


County 


Several rates 
thrown into one 
general county 
rate. 


County rate. 


I. HE ſeveral rates hereafter following, in order to 

avoid the inconveniencies of ſeparate collections, 
ſhall for the future be levied and raiſed by one general 
county rate. 

Tbat is to ſay, 

(1) For repairing county bridges, and highways thereto 
adjoining, and ſalaries for the ſurveyors of bridges; ax 
directed by the 22 H. 8. c. 5. and 1 An. „. 1. c. 18. 

(2) For building and repairing county gaols ; by 118 
12 W. c 19. | 

(3) For repairing ſhire halls; by the 9 G. 3. c. 20. 

(4) For the maſter of che houſe of correction his ſalary, 
and rclieving the weak and fick in his cuſtody ; by the 

Te 4 
; (5) For relief of the priſoners in the king's bench and 
marſhalſea priſons, and of poor hoſpitals in the county, 
and of thoſe that ſhall ſuſtain loſſes by fire, water, the 
ſea, or other caſualties, and other charitable purpoſes for 
relief of the poor; by the 43 El. c. 2. 

(6) For relief of priſoners in the county gaol ; by 
14 El. c. 5. 

(7) For ſetting priſoners on work; by the 19 C. 2 
c. 4. 

(8) The treaſurer's ſalary; by the 12 G. 2. c. 29. 

(9) Salary of perſons making returns of the prices of 
corn; by the 10 G. 3. c. 39. 

(10) Charges attending the removal of any of the ſaid 
general county rates by certicrart; by the 12 G. 2. c. 29, 
(11) Money for purchaſing lands at the ends of county 
bridges; by the 14 G. 2. c. 33. 

(12) Charges of building or repairing houſes of correc- 
tion, and for fitting up and furniſhing the ſame, and em- 
ploying the perſons ſent thither ; by the 17 G. 2. c. 5. / 33 

(13) Charges of apprehending, conveying, and main- 
taining rogues and vagabonds ; by the 17 G. 2. c. 5, 

(14) Charges of the ſoldiers carriages, over and above 
the officers pay for the ſame, by the ſeveral yearly acts 
againſt mutiny and deſertion, and by the militia act of the 
2 G. 3.6. 20. 

(15) The coroners fee of q d. a mile for travelling to 
take an inquiſition, and 20s, for taking it; by the 25 &. 
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(16) Charges of carrying perſons to the gaol, or houſe | 

of correction; by the 27 G. 2. c. 3. 
(17) Charges of proſecuting and convicting felons ; by | 

the 25 G. 2. c. 36. and 27 G. 2. c. 3. {| 
(18) Charges of proſecuting and convicting perſons | 3 

plundering ſhipwrecked goods; by the 26 G. 2. c. 19. | 
(19) Charges of maintaining the militia mens families; 


er to 
tons, 


neral by the militia act of the 2 G. 3. c. 20. j 
(20) Charges of bringing inſolvent debtors to the aſ- k 
ſizes, in order to their diſcharge, if themſelves are not | 
[ereto able to pay; by the 32 C. 2. c. 28. if 
s; 28 (21) The charges of tranſporting felons; by the 6 G. 
. 23. | 
118 620 Charges of carrying pariſh apprentices, bound ta 1. 
the ſea-ſervice, to the port to which the maſter belongeth; gi! 
c. 20. by the 28 3 An. c. 6. i 
ſalary, 2. And that the ſame may be collected with as much Seſſions to lay | | 
Yy the e, and as little expence as poſſible, the juſtices at their the rate. 
g-neral or quarter ſeſſions, or the greater part of them, 1 
ch and ſhall have power to make one genetal rate to anſwer all 1 
ounty, the purpoſes aforeſaid, 12 C. 2. £. 29. £ if 
er, the Which rate ſhall be aſſeſſed in fuch proportions in every 
oſes for pariſh or place, as any of the rates by the ſaid ſeveral former 
afts have been uſually aſſeſſed. id. | 
ol ; by By which laſt words reference being made to the for- | | 
mer acts, as to the manner of proportioning the rate, it is * 


9 C. 2. proper to inſert here, how the caſe ſtands upon the ſaid for- 11 
mer acts, as to ſuch lay ing of the aſſeſſment; and it is thus: 

(1) By the abovementioned act of the 22 H. 8. (in re- 4 
| gard to bridges) the juſtices were to rate every inhabitant 1 


| 
within their juriſdiction, in ſuch reaſonable ſum, as they | 


9. 


Irices of 


the ſaid WW fhould think convenient. And by the 1 An. Pe. 1. c. 18. 
. c. 20. | Every town, pariſh, or place was to be aſſeſſed as they 

f county uſually had been aſſeſſed towards the repair of bridges. 

(2) By the 14 EI c. 5. (for relief of prifoners) the ju- 

f correc- WF fiices were to rate every pariſh at ſuch reaſonable ſums as | 
and em- they ſhould think convenient. | | 
. / 33. (3) By the 44 El. c. 2. (for hoſpitals and the marſpalſea) 
1d main- WF the ſame was to be rafeably aſſeſſed upon every pariſh, 
& 5 (4) By the 7 FJ. c. 4. (for the maſter of the hnuſe of cor- 
ind above ion his ſalary) the ſame was to be rated, as for hoſpitals 
:arly acts 2nd the marſhalſea, by the 43 El. c. 2. 


act of the Wi (5) By the 19 C. 2. c. 4. (for ſetting priſoners on work) 
to be raiſed as other county charges. | 

velling to (6) By the 11 & 12 I. c. 19. (for repairing gaolt) to | 
the 25 G. ¶ be aſſeſſed by the juſtices in equal proportions, on every | 
hundred, ward, or other diviſion, | 
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(7) And for vagrants (by the 12 An. now repealed) the 
money was to be raiſed as for bridges and gaols. 
So that upon the whole here ſeems to be intended an 
equal, proportionable rate, upon every diviſion. 
Places exempted 3. And where any perſon, liberty, diviſion, or place 
_ part of the hath uſually contributed, or is liable to pay, only to one 
or more of, and not to all the rates hereby intended to he 
raiſed and thrown into one general rate; the juſtices at 
their general or quarter ſeſſions may order and aſcertain, 
what proportion thereof ſhall be aſſeſſed on, and paid by 
ſuch perſon, liberty, diviſion, or place. 12 G. 2. 29, 
0 © for inſtance, where by the ſtatute of 22 H. 8. 45. 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties ; and the counties, for the 
bridges out of ſuch liberties; in ſuch caſe, a town corpo- 
rate ought not to be charged towards the bridges in the 
county at large ; and conſequently ought to have an abate- 
ment in the rate charged upon them, in ſuch proportion 
as the expence of bridges is to the whole expence of the 
ſeveral articles charged upon the ſaid general county rate; 
as if the expence of bridges be a tenth part of the whole 
expence chargeable upon the county rate, then ſuch town 
corporate ſhall have an abatement of one ſhilling for every 
ten, which it would otherwiſe be charged with in ſuch 
rate. 
Places exempted 4. And by the 13G. 2. c. 18. /. 7. Where any liberties 
from the whole or franchiſes have commiſſions within themſelves, and are 
8 not ſubject to the county juſtices, and do not, nor did be- 
fore the 12 G. 2. contribute to the county rates; the ju- 
ſtices within ſuch liberties may exerciſe the ſame powers 
within their liberties, as juſtices in their counties, 

5. Which ſaid rates the high conſtable ſhall, at ſuch 
times as the ſaid juſtices by their order in ſeſſions ſhall di- 
rect, demand of the churchwardens and overſeers ; which 
demand ſhall be made in writing (A) and given to them, 
or any of them, or left at their dwelling houſes, or affixed 
on the church doors by the ſaid high conſtables. 12 C. 2. 
b. 29. .. | 
——— 6 e pen the ſaid churchwardens and overſeers 

ſhall, in 30 days after ſuch demand made, out of the mo- 
ney collected for relief of the poor, pay the ſums ſo al- 
ſeſſed on each pariſh or place. 12 G. 2. c. 29. / 2. 
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churchwardens or overſeers ſo refuſing or neglecting, by 
warrant of two or more juſtices reſiding in or near ſuch 
pariſh or place. 12 G. 2. c. 29. / 2. 

8. And the receipt of ſuch high conſtable ſhall be a full High conftable's 
diſcharge to the churchwardens and overſeers, or other et. ö 
perſon paying the ſame. 12 C. 2. c. 29. % 2. 

9. Where there is no poor rate, the juſtices, in their ge- Caſe where there 
neral or quarter-ſefſions, ſhall by their order direct the ſum ! 29 poor rate. 
aſſeſſed on ſuch pariſh, townſhip, or place, to be rated and | 
levied by the petty conſtable, or other peace officer, as 
money for relief of the poor is by law to be rated or levied : 

Which ſum ſo rated and levied ſhall be paid by him to 
the high conſtable, and ſhall be demanded of, paid by, or 
levied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overſeers. And if an 
petty conſtable ſhail pay ſuch ſum before he hath collected 
it, he may afterwards rate and levy the ſame, or may be 
allowed and reimburſed the ſame, out of any conſtable's 
or other rate, which the juſtices in their ſeſſions ſhall or- 
der and direct. 12 G. 2. c. 29. /. 3. 


As money for relief of the poor is to be rated or levied] That 
is to ſay, by taxation of every inhabitant, parſon, vicar, 
and other, and of every occupier of lands, houſes, tithes, 
coal mines, or ſaleable underwoods. 43 El. c. 2. ſ. 1. 

10. And whereas it will be inconvenient to many towns, Northern 
pariſhes, and places, in the counties of York, Derby, Dur- ounties. 
ham, Lancafler, Cheſler, Meſimorland, Cumberland, and 
Northumberland, that the ſaid rates ſhould be paid out of the 
poor rate, the juſtices at their general or quarter ſeſſions, 
if they ſhall think convenient, may order the ſum aſſeſſed on 


| any ſuch town, pariſh, or place, to be paid by and levied 


on the petty conſtable (B) in ſuch manner as is above di- 
rected, in caſes where no rate is made for the poor, 12 


C. 2. c. 29. |. 4. 


If they all think convenient] By which words, the ju- 
ſtices in thoſe counties may order the rate to be paid by 


either of the two methods before mentioned, according to 


| their diſcretions ; that is to ſay, either by the church- 
| wardens and overſeeis out of the poor rate; or by the 
| petty conſtables by an afſefſ;.ent after the manner of the 
| poor rate. And the reaſon of this clauſe ſeems to be, 


becauſe ſome pariſhes in the northern counties being very 
large, and for that reaſon ſubdivided into ſeveral town- 


4 ſhips with regard to the poor, it may happen that ſome 
| townſhips in the ſame pariſh may be high rated, and others 


low 


os pore — — — 
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low rated, towards the relief of their poor; therefore if 


a general ſum for the county fate upon the whole pariſh _ 
1 were to be charged upon all the inhabitants, in propor- OY 
| " tion to their poor rate, it would Jay the burden very une. P | 
. = qually, To remedy which, the juſtices by this clauſe +7 
1488 may charge ſeparately ſuch ſum as they ſhall think rea- at 70 
THR ſonable upon each ſubdiviſion or conſtablewick, in order har 
Val | to lay the ſame equally thoughout the pariſh: and if any : 8 
40 townſhip fhall be aggrieved -thereby, they may appeal as the 9 
1 hereafter is directed, or remove it by certiorari. of thi 
High conſtable 11. The ſaid high conſtables, at or before the next * 

| | | 5 he the ſeflions reſpectively after they have received the money, mo 
. ſhall pay the ſame to the treaſurer; and the money 0 * 
6 | p paid, ſhall be deemed the publick ſtock. 12 G. 2. c. 29, _ 

| . 1 ; : 6. 4 
BE! Treaſurer's re- * 12. And the treaſurer's receipt ſhall be a ſufficient diſ- _ 
_ charge to the high conſtable. 12 G. 2. c. 29. /. 9. 1 5 

1 High conſtable 13. And the ſaid high conſtables ſhall deliver in a * 
. true account on oath (if required) of the money by them : 3 
received, before the ſaid juſtices at their general or quarter en 
ſeſſions : and if any ſuch high conſtable ſhall neglect or be gr 

refuſe to demand or levy as aforeſaid, or to account, the Es. 
ſaid juſtices at their genera] or quarter ſeſſions may commit is exp 


him to the common gaol, until he ſhall have cauſed ſuch "ISL; 
rates to be demanded and levied, and ſhall have rendred a: 
17 true account. And if it ſnal! appear by ſuch account, 
. | that any ſum is remaining in his- hands, and he ſhall nor 6 
In. pay over the ſame to the treaſurer, they may commit him 


1 till he pay the ſame. 12 G. 2. c. 29. / 8. wh 
\ Petty conſtables 14. And the juſtices, at their general or quarter ſeſ- ſhall - 
l 1 s ſions, may oblige by their order, the petty conſtables or wad 
any other perſon empowered to levy, collect, or receive 1 

any ſum for the purpoſes aforeſaid, and who have any who | 

ſum in their hands, to account and pay over the ſame, rate « 

in like manner as the high conſtables. 12 G. 2. c. 29, far '« 


7. 17. the ce 


10 | Treafvrer's dif- 15. And the treaſurer ſhall! pay ſo much of the money ny 
+301 burfements. in his hands, to ſuch perſons, as the juſtices in ſeſſions repaic 
Vl ſhall by their order from time to time appoint, for the uſes 13 


1 and purpoſes of the ſaid abovementioned acts, and for any 
1 other uſes and purpoſes to which the publick ſtock of any 
1 county, city, diviſion or liberty, is or ſhall be applicable. 
1 12 . 2. . 29. /. 6. 

res eis x 16. And the treaſurer ſhall keep a book of entries, of 
i the ſums by him received and paid; and ſhall deliver in a 
true account, on oath if required, of his receipts and dil- 
burſements, 
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County rate. 


burſements, to the juſtices at every general or quarter ſeſ- 
ſions, and alſo the proper vouchers for the ſame, to be 
kept amongſt the records of the ſeſſions. 12 C. 2. c. 29. 


fe 77 8. 


17. And the diſcharge of the ſaid juſtices, by their order Seon order a 
at their general or quarter ſeſſion-, {hall be a ſufficient diſ- 9iſc harte to the 
charge to the treaſurer. 12 G. 2. c. 29. |. treaſurer, 


18. And no new rate ſhall be made, until it appear by New rate when 
the treaſurer's accounts, or otherwiſe, that three fourths to be made. 


of the money collected have been expended for the pur- 
poſes aforeſaid. 12 C. 2. c. 29. /. 10. 


19. If the churchwardens and overſeers of any pariſh or appeal. 


place, ſhall think ſuch pariſh or place is over-rated, they 
may appeal to the next general or quarter ſeſſions, againſt 
ſuch part of the rate only as may affect ſuch pariſhes or 
places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
ed in regard to any other pariſhes or places. 12 G. 2. 


c. 29, / 12. 


20. No certiorari to remove any rates, or any orders or Certiorari, 


other proceedings of the ſeſſions touching ſich rates, ſhall 
be granted but upon motion, the firſt week of the next 
term after the time for appealing ſrom luc! rates or orders 
is expired; and on making it appear to the court by af- 
fidavit or otherwiſe, that the merits of the queſtion on ſuch 
appeal or orders, will by ſuch removal come properly in 


judgment: And no ſuch cer tiorari ſhall be allowed, until 


ſufficient ſecurity be given to the treaſurer, in the ſum 
of 100 l. to proſecute the certiorari with efect, and to pay 
the coſts if the rates or orders ſhall be confirmed. Nor 
ſhail any ſuch rates, orders, or proceedings be quaſhed for 
want of form only. 12 G.2. c. 29. . 21. 

And no action ſhall be commenced againſt any perſon 
who ſhall have collected or received any money on any 
rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
the certiorari was brought; but the perſons who have paid 
on ſuch rate more than they ought to have paid, ſhall be 
repaid, or have the ſame allowed in the next rate, 12 C. 
2. C. 29. J 18, 
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County rate. 


A. High conſtable's warrant to levy the rate, 


Welmorleds: To the churchwardens and overſeers gf 


the poor of the townſhip [or pariſh] oſ 
Kendal Ward. — in the ſaid county. | 


| B*. virtue of an order of his majeſly's juſtices of the peace 


in and for the ſaid county, in their general quarter ſcſims 
aſſembled, you are hereby required in thirty days time from yur 
receipt of this precept, or otherwiſe having had due notice 
thereof, to pay to me, out of the money by you collected or to be 
collefted for the relief of the poor, the ſum of being 
the proportion of your ſaid townſhip [ or pariſh] for and toward; 
the general county rate, for the repairing of bridges; repair- 
ing of the gaol, and for the relief of priſoners therein; and 


for the relief of the priſoners in the king's bench and marſpal- 


ſea priſons ; repairing the ſhire hall ; repairing aad furniſhing 
the houſe of correction, with the ſalary of the keeper theref ; 
the treaſurer's ſalary ; the coroner”s fees; the charges concerning 
wvagratns, ſoldiers carriages, convicting and tranſporting felons, 
and other county charges. And herein you are not to fail, on 


the peril that ſhall enſue thereof. Given under my hand the 
day of 


John Bracken, High con/lall:. 


B. Or, in the northern counties abovementioned, the 
Juſtices, if they think proper, inſtead of ordering the 
money to be paid by the churchwardens and overlcers, 
may order it to be paid by the petty conſtables ; and 
then the high conſtable's precept to the petty conſtables 
may be thus ; 


Weſtmorland. g To the conſtables of ——— in the ſaid 
Kendal Ward. county. 


B Y virtue of an order from his majeſly's juſtices of the 
peace in and for the ſaid county, in their general quarter 
ſeſſions aſſembled, you are hereby required to raiſe the ſum of 
within your conſlablewick, for which you are to male 
an equal rate within your ſaid conflablewick, and to levy the 
ſame, in ſuch manner as money for the relief of the poor is by 


law to be rated or levied * which ſaid ſum you are to pay uni- 
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Cdunty rate. 


me, in thirty days time from your receipt of this precept, or 
otherwiſe having had due notice thereof; the ſame being the 
proportion of your ſaid conſlablewick, for and towards the ge- 
neral county rate, for the repairing of bridges 


And ſo repeat the ſeveral Particulars as in the laſt pre- 
cedent; and that for this reaſon, that the people may 
know what it is they pay their money for. 


Cuſtoms. 


HE laws relating to the euſtoms, ſo far as juſtices 

of the peace, conſtables, and other ſuch officers, 
are concerned therein, being conſiderably connected with 
the laws of exciſe, it is thought proper to refer this ſub- 
jet to the title Extiſe, where the whole will be more 
clearly comprehended under one view. 


Cuſtos rotuloꝛum. 


Y the 37 H. 8. c. 1. (which was altered by the 3 & 
4 Ed. 6. c. 1. but reſtored by 1 1. c. 21.) No perſon 
ſhall be appointed to the office of cu/?os rotulorum, but ſuch 
as ſhall have a bill ſigned with the king's hand for the 
ſame; which bill ſigned ſhall be a ſufficient warrant to the 
lord chancellor to make a commiſſion, aſſigning and au- 
thorizing thereby the ſame perſon to be caftos rotulorum, 
until the king hath by another bil] with his own hand ap- 
pointed one other perſon to have the ſame office, by him- 
ſelf, or his ſufficient deputy, learned in the laws, and 
meet and able to ſupply the ſaid office. 

In purſuance whereof, the laſt clauſe in the commiſſion 
of the peace is generally to this effect: Laſtly, we 
have aſſigned you the aforeſaid keeper of the 
* rolls of our peace in our ſaid county, and therefore 
you ſhall cauſe to be brought before you and your 
* ſaid fellows, at the days and places aforeſaid, the 

„ writs, 
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Cuſtos rotuloꝛum. 


ce writs, precepts, proceſſes, and indictments aforeſaid, 


t that they may be inſpected, and by a due courſe deter. 
«© mined, as is aforeſaid.” 


Cyder, See Exciſe. 


Debtozs. 


OW priſoners for debt ſhall be demeaned. Ser 
title Gaol. 

Inſolvent debtors brought to the aſſizes, in order to be 
diſcharged, ſhall pay for their bringing thither, not ex- 
ceeding 12d. a mile; and if they are not able to pay, then 
the ſame ſhall be paid by the treaſurer, out of the county 
. 2. , 8. { 15- 


Deer. See Game. 
Dafamation. See Slander. 


Y * _— * * £24 "" 


age 


Demurrer, 


N Demurrer (from demorari) ſignifies an abiding in point 


of law, upon which the defendant joins iſſue, allow- 


ing the fact to be true as laid in the indictment. Vu 


K 14. 6. | 
In inal caſes not capital, if the defendant demut 
to an indictment, the court will not give judgment 
againſt him to anſwer over, but final judgment. 2 Haw, 
4. 
. regularly in all caſes of felony, where a man pleads 
a ſpecial matter, tho' he conclude his plea with not guilty 
to the felony, or do not conclude it fo, yet if his plea 
be tried, or found, or ruled againſt him, he ſhall be put 
to his plea of not guilty, and be tried for the felony; 
for tho a man ſhall loſe his land in ſome caſes, for mi- 
pleading, yet he ſhall not loſe his lite for miſpleading 


2 H. H. 257. 
Deodand 
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Deodand. 


. EOD AND is, when any moveable thing inani- 

mate, or beaſt animate, doth move to or cauſe the 
untimely death of any reaſonable creature, by miſchance, 
without the will or fault of himſelf, or of any perſon. 
3 Inſt. 57. = 

2. This, altho' it be not properly homicide, nor puniſh- 
able 2s a crime, yet is taken notice of by the law, as far 
as the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (des 
dandum), and forfeited to the king, and was anciently 
paid into the hands of the king's almoner, to be applied 
to pious uſes for the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are forfeited. 
3 Inſt. 57. 1 Haw. 66. Feſt. 265. 

3. This forfeiture is ſtill part of the caſual revenue of 
the crown, unleſs where lords of franchiſes are intitled to it 
by grant, For no man can preſcribe to it, or to the goods 
of ſelf- murderers or other felons, or of outlaws, happening 
within his royalty. Foſt. 265. 

4. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like, killing an infant within 
the age of diſcretion, is as much forfeited as if he were of 
age. 1 Haw. 66. 

5. Allo, it was anciently holden, that things fixed to a 
freebold, as the wheel of a mill, or a bell hanging in the 
ſteeple, may be deodands; but by the later reſolutions 
they cannot, unleſs they were ſevered before the accident 

appened. 1 Haw. 66. 

b. It is agreed by all, that a ſip in ſalt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at ſea are continually expoſed to ſo many perils, 
tat the law imputes not ſuch misfortunes to the ſhip. 
Allo it ſeems clear, that when a man riding on a horſe 
over a river, is drowned thro” the violence of the ſtream, 
the horſe is not forfeited, becauſe not that, but the water 
cauſed his death. But it is ſaid, that a ſhip, by a fal 
from which a man is drowned in the freſh water, ſhall be 
forfeited, but not the merchandize therein 3 becaule they 
ny Way contribute to his death. And by the ſame reaſon 
it lems that if a man riding on the ſhafts of a waggon, 

Vol. I, F f fall 
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Deodand: 
fall to the ground and break his neck, the horſes and was. 
gon only are forteited, and not the loading, becauſe it 1, 
way contributed to his death; for which cauſe, whee z 
thing not in motion cauſes a man's death, that part there 
only, which is the immediate cauſe, is forfeited. As wh 
one climbing upon the wheel of a cart, while it Hands 
falls from it, and dies of the fall, the wheel only is b 
feited: Bur if he had been killed by a bruiſe from cnc of 
the wheels being in motion, the loading allo wou 
been forfeited, becauſe the weight thereof nao the pur 


— , 


Cd 


cv 


the greater; and it is a general rule, that hu cer the 
thing which is the occaſion of a man's death ie ir mor gg 
at the time, not only that part thereof which im me wie ly 
wounds him, but all things which move together wich it 


and help to make the wound more dangerous, are foi icited 
alſo. 1 Haw. 66. | 

7. Thus a cart met a waggon loaded upon the roz!, 
and the cart endeavouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; 
it was reſolved in this caſe, that the cart, waggon, load- 


8 


ing, and all the horſes were deodands, becauſe they all 
moved to the death. 1 SalLH. 220. | 

8. If a weight of earth fall upon a worker in a mire, 
and kill him; the weight of the carth is forfeit, and not 
the whole mine. 1 H. H. 420. | 

9. In all theſe caſes, if the party wounded die not of 
his wound, within a year and a day after he received it, 
there ſhall be nothing forfeited, for the Jaw doth not look 
on ſuch a wound as the cauſe of a man's death, after which 
he lives ſo long: But if the party die within that time, 
the forfeiture ſhall have relation to the wound given, and 
cannot be ſaved by any alienation or other act whatſoeve! 
in the mean time. 1 Haw. 67. 

10. However nothing can be forfeited as a deodand, 
nor ſeized as ſuch, till it be found by the coroner's inqucl 
to have cauſed a man's death; but after ſuch inquiſition, 
the ſheriff is anſwerable for the value of it, and may leu 
the fame on the town where it fell, and therefore the in- 
queſt ought to hnd the value of it. 1 Haw. 67. 

11. And if the coroner omits his duty in this caſe, the 
inquiſition may be made by the commiſſioners of gao! ve 
livery, oyer and terminer, or of the peace. 1 H. i 
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Deodand. 


12, After all, as this forfeiture ſeemeth to have been 
onginall) ſounded, rather in the ſuperſtition of an age 
of ianorance, than in the principles of found reaſon and 
policy. it hath not of late years met with great counte- 
nance in Heſiminſder-hall. And when juries have taken 
upon them to uſe a judgment of diſcretion, not ſtrictly 
within their province, for reducing the quantum of the 
ſorleiture, the court of King's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. In 
the caſe of K. and Rolfe, coroner of Kent, H. 5. G. 2. the 
coroner's inqueſt found, that a man fitting on his waggon 
accidentally fell to the ground, and that the horſes diaw- 
ing the waggon forward, one of the fore wheels cruſhed 
his head, of which he inſtantly died, and then concluded 
that only the wheel, on which they ſet a ſmall value, 
moved to his death. A motion was made, in behalf of 
Mr. Mampe/ſon, lord of the franchife, for quaſhing this 
Inquiſition, upon affidavits tending to ſhew, that the cart 
and horſes were equally inſtrumental, which indeed the 
finding of the jury did ſufficiently imply. But the court 
was very clear, that neither this court nor the coroner can 
chlige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the. aftdavits for quaſhing the ingui- 
ſition to be rcad. A like caſe came on, M. 29 G. 2. X. 
and Drew, coroner of Middie/ex, The coroner's jury, 
upon view of the body of a perſon killed by the like acci- 
cent, found that only One wheel of the Waggon moved to 
the death. The court, on motion in behalf of the lord 
of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition ſhould not be quaſhed for this miſbehaviour 
of the jury. On the day for ſhewing cauſe, Mr. Hume 
Campbell, counſel for the lord of the franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tied he could not ſupport the rule: and thereupon it 
was diſcharged. The caſe of the King and Rolfe was 


mentioned on this occaſion, and greatly relied on. Foe. 
SVs 


Dice. See Stämps. 
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Deodand. 


2. 
fall to the ground and break his neck, the horſes and wr, ri 
gon only are forfeited, and not the Joadi ing, becauſe it jo ef zen 
way contributed to his death; for which cauſe, whe:s ; | policy. 
thing not in motion cauſes a man's death, that part the;:} dance 
only, which is the immediate cauſe, is forfeited. As vw. upon t! 
one climbing upon the wheel of a cart, while it Hands within 
falls from it, and dies of the fall, the wheel only is f forſeitu 
feited ; Bur if he had been killed by a bruiſe from Cn of poſe in 
the wheels being in motion, the loading alto Wou'd hax the caſc 
been forfeited, becauſe the weight thereof n ade the hurt coroner 
the greater; aol it is a general rule, 1 wherever the acciden 
thing which is the occaſion of a man's death is in nw gg ing the 
at the time, not only that part thereof which im me ug his heac 
wounds him, but all things which move together wich i; WF that on 
and help to make the wound more dangerous, are fo; ici;el moved 
alſo. 1 Haw. 66. Mr. V. 

7. Thus a cart met a waggon loaded upon the roy, inquiſiti 
and the cart endeavouring to paſs by the waggon, un and hor! 
driven upon an high bank and overturned, and threw finding 


perſon that was in the cart, juſt before the wheels of the 


was ver) 
waggon, and the waggon ran over him and killed him 
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it was reſolved in this caſe, that the cart, waggon, loud. and wou 
ing, and all the horſes were deodands, becaule they al lition to 
moved to the death. 1 Salt. 220. | and Dr. 

If a weight of earth fall upon a worker in a ming, upon vie 
and kill him; the weight ot the carth is forfeit, and uu dent, fo 
the a er ine. 1 H. H. 420. the deat! 

In all theſe caſes, if the party wounded die not HM of the f 
Th wound, within a year and a day after he received the inqu 
there ſhall be nothing forfeited, ſor the law doth not o of the Ju 
on ſuch a wound as the cauſe ofa man's death, after wid Gampbel!, 
he lives ſo long: But if the party die within that tige the court 
the forfeiture ſhall have relation to the wound given, an tisfied he 
cannot be ſaved by any alienation or other act whatlocr ll was dilc 
in the mean time. 1 Haw. 67. mentions 

10. However nothing can be forſeited as a deodani 46. 


nor ſeized as ſuch, till it be found by the coroner's inquei 
to have cauſed a man's death ; but after ſuch inguilitioh 
the ſheriff is anſwerable for the value of it, and may leg 
the ſame on the town where it fell, and therefore the 1 
queſt ought to find the value of it. 1 Haw. 67. 

11. And if the coroner omits his duty in this caſe, th 
inquifition may be made by the commiſſioners of gab! 0 
livery, oyer and terminer, or of the aer. 1 H. | 
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Deodand. 


12. After all, as this forfeiture ſeemeth to have been 
or) cinally Leaded, rather in the ſuperſtition of an age 


| of iznorance, than in the principles of ſound reaſon and 
| po icy, it hath not of- late years met with great counte- 
| nance in J//e/tmin/er-ball. And when juries have taken 


upon them to ule a judgment of diſcretion, not ſtrictly 
ithin their province, for reducing the quantum of the 


es the court of king's bench have refuſed to inter- 


oe in favour of the crown or lord of the franchiſe. In 


| the caſe of K. and Roife, coroner of Kent, H. 5. G. 2. the 


5725 inqueſt found, that a man ney on his waggon 
accidentally fell to the zround, and that the horſes diaw- 
ing the waggon forward, one of the fore wheels cruſhed 


| his s head, of which he inſtantly died, and then concluded 
| that only the wheel, on which they (et a ſmall value, 
moved to his death. A motion was made, in behalf of 


Mr. Mompeſſon, lord of the franchiſe, for quaſhing this 
inquiſition, upon affidavits tending to ſhew, that the cart 
and horſes were equally inſtrumental, which indeed the 
finding of the jury did ſufficiently imply. But the court 
was very clear, that neither this court nor the coroner can 
chlige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the inqui— 
ſition to be read. A like caſe came on, M. 29 G. 2. X. 
and Drew, coroner of Middleſex, The coroner's jury, 
upon view of the body of a perſon killed by the like acci- 
cent, found that only one wheel of the waggon moved to 
the death, The court, on motion in behalf of the lord 
of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition mould not be quaſnhed for this miſbchaviour 
of the jury. On the day for ſhewing cauſe, Mr. Hume 
Campbell, counſel for the lord of the Franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tisfied he could not ſupport the rule: and thereupon it 

was diſcharged, The caſe of the Ring and Rolfe was 


mentioned on this occalion, and greatly relied on. Fel. 
266. 


Dice. See Stamps. 
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604 | (s) 
14 Diſlenters. © 2 12 
1 public] 
Wh | cutor, 
11 J. Proteſtant diſſenters exempted from certain penal. And 
1 ties by the att of toleration. - 25 
f . 1 . Ry la ble. 
1 II. Proteſiant diſſenters intitled to certain privilege ance, « 
1 by the aft of toleration. (6) 
11 I. Laws againſt diſſenters not altered by the a! WR 
11. of toleration. ion, 
Al | I. Laws relating to proteſtant diſſenters made fin: Wl hall n 
1 the act of tolerotion. realm; 
7 ſhall nc 
WA | J. Proteſtant diſſenters exempted from certain penaltic mY h 
1 by the att of toleration. 1 
N | . S to all proteſtant diſſenters in general. Againſt (7) 
LI whom the ſcven following ſtatutes have been en- | {ixteen 
— acted: or meet; 
„ (1) By the 1 El. c. 2. ſ. 14. Every perſon not having | other m 
WW. reaſonable excuſe, thall reſort to their pariſh church or of the c 
„ chapel, or upon reaſonable let thereof, to ſome uſual place ſons or 1 
. where common prayer ſha!] be uſed, on every ſunday and it be in 
. holiday; on pain of puniſhment by the cenſures of the houſe, f 
1 1 church, or of forfeiting for every offence 12 d. | Where at 
W_ | 9 (2) By the 23 El. c. 1. Every perſon above the age of il Justice « 
| 1 16, who ſhall not repair te ſome church, or chapel, o made, f. 
U 9 uſual place of common prayer, ſhall forfeit for every month proof by 
Ir; lj 201. And if he ſhall forbear for 12 months he ſhall be Wh *2rious e 
Wl bound to the good behaviour till he conform. mall be 
11 And if any perſon ſhall keep a ſchoolmaſter, who fhall ſhall be 
bas | not repair to church, or be allowed by the biſhop, he ſhall Pon eve 
by | forfeit 10 l. a month, and the ſchoolmaſter ſhall be impri- | for ever) 
| ſoned for a year. | ſale of th 
(3) By the 29 El. c. 6. Every offender in not repair- [of ſuch e 
ing to church, having been once convicted, ſhall without Wi ©®nvictec 
any other indictment or conviction, pay half yearly into on any 
the exchequer 20 l. for every month afterwards, until he ders amo 
conform; which if he ſhall omit to do, the king may of any or 
ſeize all his goods, and two parts of his lands. the poor, 
(4) And by 3 J. c. 4. The king may refuſe the 20 |, 1 ſons as th 
month, and take two parts of the land, at his option. ligence I 
And any perſon retaining or keeping in his houſe an} ſaid cony 


2 
ſervant, or other, who ſha!l not repair to church, {hai 
torfeit 10 l. a month. 
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(5) And 


| where any hve perſons or more are ſo aſſembled, 
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(5) And by the 3 F. c. 5. No recuſant in not repair- 
ing to church, being convicted thereof, ſhall enjoy any 
publick office, or ſhall practiſe law or phyſick, or be exe- 
cutor, adminiſtrator, or guardian. 

And if any perſon ſhall ſend their children over ſeas 
for education, they ſhall forfeit 1001. and ſuch child be 
diſabled to inherit, or take any benefit by gift, convey- 
ance, or deviſe, 

(6) And by the 35 El. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent. at any aſſembly, meet- 


| ing, or conventicle, under pretence of any exerciſe of re- 
ligion, he ſhall be impriſoned till he conform; and if he 


ſhall not conform in three months, he ſhall abjure the 
realm; which if he ſhall refuſe to do, or after abjuration 
ſhall not go, or ſhall' return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether 


| he ſhall abjure or not, he ſhall forfeit his goods, and ſhall 


forfeit his lands during life, | 
(7) And by the 22 C. 2.c. 1. If any perſon, being 


| {ixteen years of age, ſhall be preſent at any conventicle 


or meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice 
of the church of England, at which there ſhall be five per- 
ſons or more aſſembled, beſides thoſe of the houſhold, if 
it be in an houſe where there is a family; or if it be in a 
houſe, field, or place, where there is no family, then 
every 
juſtice of the peace before whom information ſhall be 
made, ſhall (on pain of 1001. half to the informer) on 
proof by confeſſion, or oath of two witneſſes, or the no- 
torious evidence of the fact, make a record thereof (which 


ſhall be afterwards certified to the ſeſſions), which record 
| ſhall be a full conviction: Whereupon he ſhall impoſe 
upon every offender a fine of 5 8. for the firſt offence, and 


ſor every other offence 10s. to be levied by diſtreſs and 


| ſale of the goods of the offender, or in cafe of the poverty 
of ſuch oftender, upon the goods of any other perſon then 
convicted of the like offence, ſo as the ſum to be levied 


on any one perſon in caſe of the poverty of other offen- 
ders amount not in the whole to above 101. on occaſion 
of any one meeting; one third to the king, one third to 
the poor, and one third to the informer and to ſuch per- 


ſons as the juſtice ſhall appoint, baving regard to thei: di- 
[igence in diſcovering, diſperſing, and puniſhing of the 


ſaid conventicles, 


. Ald 
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And every perſon who {hall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 291. 
in like manner; and in caſe of his inability, it ſhall be 
levied on the goods of ſuch perſons who ſhall be con- 
victed of being preſent. 

If the penalty exceeds 10 l. an appeal lies to the ſeſſions, 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts. And no other court what{cever ſta!! in- 
termeddle, but the quarter ſeſſions only. 

And juſtices and conitables may with what force they 
think fit, upon refuſal to open, break open doors where 
they Mall be informed ſuch conventicle is, and take the 
offenders into cuſtody. And on certificate from any juſtice 
of peace of his particular information or knowledge of 
ſuch unlawful meeting, and that he is not able, wich ſuch 
aſſiſtance as he can get, to ſuppreis the fame ; any com- 
miſſioned officer of the militia, or other his majelty's 
forces, with ſuch troops or companics of horſe and foot, 
and alſo the ſheriff, and other miniſters of juſtice, with 
ſuch other aſſiſtance, as they hall think meet, or can get 
in readineſs with the ſooneſt, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diſſipate, 
and prevent ſuch meeting, and take the oftenders into 
cuſtody. 

Thus ſtood the laws at the revolution. 


Now by the aforeſaid act of toleration, made in the fri 
year of William and Mary, ch. 18. it is enacted, that nei- 
ther the ſtatutes aforeſaid, nor any other made againſt pa- 
piſts and popiſh recuſants (except the ſtatutes of the 25 
C. 2. c. 2. and the 30 C. 2. ft. 2. c. 1. hereafter men- 
tioned) ſhall extend to any perſon diſſenting from the 
church of England, who ſhall be qualified in the manner 
following: , 

(1) They ſhall at the general ſeſſions of the peace, take 
the oaths of allegiance and ſupremacy. (1 G. c. 13.) 

(2) They ſhall alſo there make and ſubſcribe the de- 
claration of the 30 C. 2. ff. 2. c. 1. againſt popery. 

(3) The place of meeting ſhall be certified to the bi- 


ſhop of the dioceſe, or to the archdeacon of the archdea- | 


conry, or to the juſtices of the peace at the general cr 
quarter ſefhons, and regiſtred in the ſaid biſhop's or arct- 
d:acon's court, or lecorded at ſuch ſeſſions. And the ſt 
giiter, or clerk of the peace, ſhall regiſter or record the 
me, and give certificate thereof to any who ſhal! demand 
it, tor which no more ſhall be taken chan ſixpence. 
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(4) The doors of the place where they meet {hall not, 
\ * 5 . — 1 . 4 , 
during ſuch time of their meeting, be locked, barred, or 


bolted, 
(5) They fnall not in writing deny the doctrine of the 
leſled trinity. 


2. What hath hitherto been obſerved, regardeth all pro- 
teſtant difſenters in general, There are beſides certain 
other laws, which concern their teachers and preachers only. 
Which are theſe three that follow ; 

(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or conven- 
ticle, under pretence of any exerciſe of religion, ſhall, 
unie(s only in paſſing upon the road, or unleſs required 
by legal proceſs, come within five miles of a city, town 
corporate, or borough nor ſhall be ſchoolmaſter, or take 
any hoar lers or tablers to be inſtructed by himſelf or any 
other, without taking an oath of allegiance therein men- 
tioned, on pain of 401, one third to the king, one third 
to the poor, and one third to him who ſhall ſue in the 
courts at Heſiminſter, aflizes, or ſeſſions. And two jul- 
tices, on oath of the offence, may commit them for 11x 
months, 

(2) And by the 22C. 2. c. 1. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- 
ticle, in other manner than according to the practice of 
the church of England, he mall forfeit for the firſt offence 
201, and for every other offence 40 J. And if he be a 
itranger, or in the judgment of the juſtice of the peace 
before whom he is convicted, unable to pay, it may be 
levied on the goods of any perſon preſent. 

(3) And by the 13 & 14 C. 2. c. 4. . 14. No perſon 
ſhall preſume to conſecrate and adminiſter the ſacrament 
before he be ordained the prieſt, according to the form and 
manner of the church of England. 

Now by the aforeſaid act of toleration, it is provided, 
that no perſon diſſenting from the church of England, in 
holy orders, or pretended holy orders, or pretending to 
holy orders, nor any preacher or teacher of any congre- 
gation of diſſenting proteſtants, ſhall be liable to any of 
the aforeſaid penalties, who ſhall be qualified as follows: 

(1) He ſhall at the ſeſſions take the oaths aforeſaid. 

(2) He ſhall there make and ſubſcribe the declaration 
of the 900.4; . 

(3) He ſhall chere alſo declare his approbation of, zud 
udicrioe the 39 articles, except the 34th, 355, and zöch 


Diſtenters. 


(concerning the quality, examination, and ſubſeription of 
ſuch as are to be made miniſters), and except theſe words 
of the 20th article, viz. | the church hath power to decree ric 
or ceremonies, and authority in the controverſies of faith, and yt] 
All which ſhall be entred of record in court ; for which 
the clerk of the peace ſhall have Gd. and no more, 

(4) The place for worſhip ſhall be certihed as before. 

(5) The doors of the place where he ſhall preach or 
teach, ſhall not be locked, barred, or bolted, 

(6) He ſhall not deny, in his preaching or teaching, 
the doctrine of the bleſſed trinity, 


3. Furthermore, there are beſides the aforeſaid general 
laws, certain other penal laws affecting the guakers in par- 
ticular : namely, theſe two; 

(1) By the 5 El. c. 1. If any perſon ſhall refuſe to 
take the oaths of allegiance and ſupremacy, duly tendred, 
he ſhall incur a præmunire. 

(2) And by the 13 & 14C. 2. c. 1. If any perſon, 
who ſhall maintain that the taking ef an oath is unlawful, 
ſhall refuſe an oath duly tendred, he ſhall forfeit a ſum 
not exceeding 5 J. for the firſt offence, 101. for the ſe- 
cond, and for the third ſhall abjure the realm or be tranſ- 
ported, | 

But now by the act of toleration, quakers ſhall be diſ- 
charged of the penalties of theſe Jaws, and of all others 
made againſt popiſh recuſants, or proteſtant non-conſfor- 
miſts, and ſhall enjoy all other benefits, under the like 
limitations, which any other diſſenters enjoy, on their 
qualifying themſelves in the ſame manner as other dit- 
unters; except that inſtead of the oaths at ſeſſions, they 
ſhall be allowed to make and ſubſcribe a declaration of 
fidelity, and to ſubſcribe a profeſſion of their chriſtian be- 
lief (which are inſerted under the title Maths). 

4. And as to anabapti/ls in particular, it is enacted by 
the ſaid act of toleration, that whereas ſome diſſenting 
proteſtants ſcruple the baptizing of infants, —Every per- 
ſon in pretended holy orders, or pretending to holy or- 
ders, or preacher, or teacher, that ſhall take the oaths, 
and make and ſubſcribe the declaration, and ſubſcribe the 
39 articles, except as in the caſe of other diſſenting 
teachers as before, and except alſo part of the 27th article 
touching infant baptiſm, ſhall enjoy the ſame privileges 3 
other ditlenting teachers. 
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II. Proteſtant diſſenters intitled to certain privileges 
by the att of loleration. 


Beſides the exemption from penalties, his majeſty's pro- 
teſtant ſubjects are by the act of toleration intitled to cer- 
tain privileges: which are of two kinds; 1. Such as con- 
cern all proteſtant diſſenters in general. 2. Such as con- 
cern their teachers in particular. 

1. As to all prote/tant diſſenters in general, — They 
ſhall not be proſecuted in any eccleſiaſtical court, for or by 
reaſon of their not conforming to the church of England. 
But this ſhall not exempt them from paying of tithes, or 
other parochial duties, or any other duties to the church 
or miniſter, nor from any proſecution in any eccleſiaſtical 
court, or elſewhere, for the ſame. | 

Since this act, Mr. Hawkins obſerves from 3 Lev. 376. 
a prohibition will lie to the ſpiritual court proceeding 
againſt perſons for incontinency, who have been married 
in a licenſed conventicle. The caſe was this; Two per- 
ſons, who were publiſhed and married in a conventicle, 
were afterwards libelled againſt in the ſpiritual court, for 
incontinence and fornication; and upon moving for a pro- 
hibition, time was aſſigned to ſhew cauſe why it ſhould 
not go, and the proceedings in the eceleſiaſtical court were 
ſtayed in the mean time, Afterwards, it was agreed that 
a prohibition ſhould be granted, and that the plaintiff 
ſhould declare; that ſo, upon demurrer, the point might 
be tried, But what the judgment was, or whether the 
cauſe proceeded to trial, doth not zppear by the report. 
G:bſ. 617. 

But now, by the ſtatute of the 26 G. 2. c. 33. ſuch 


marriage, unleſs it be in a church or publick chapel, (ex- 


| cept the marriages of quakers and jews reſpectively), ſhall 


be void, 
Mr, Hawkins likewiſe obſerves (1 Haw. 12.) that it 


having been doubted whether diſſenting ſchoolmaſters, as 


ſuch, were exempted by the toleration act from the penal- 


ties inflicted upon them in the ſeveral acts againſt diſſen- 
ters, it was farther enacted by the 12 An. fl. 2. c. 7. that 
| Wiocyer ſhall keep any ſchool or ſeminary, or teach any 


youth as tutor or ſchoolmaſter (unleſs he inſtruct them only 


in reading, writing, arithmetick, or ſuch mathematica! 
learning as relates to navigation, or ſame mechanical art, 
| S D 7 


and that in the Engliſh tongue) without having firſt ſv'v- 
{crive 
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ſerided the declaration of the 13& 14 C. 2. relating tg 
conformity with the church of England, and without x 
licence from the biſhop, he ſhall be impriſoned for three 
months. But this was repealed by the 5 G. c. 4. So that 
the doubt in this reſpect is left where it was. 

In the caſe of K. and Daviſon, T. 12 IF. as reported 
both by Salteld and L. Raymond, Daviſon, a quaker, on 
an habeas ce us vpon a writ of excommuni: cato captendn, far 
teaching ſchool without licence, was admitted to bail, till 
it ſhould be determined whether this was an offence, But 
it did not appear from either of thoſe reports, what waz 

the determination. 1 Salt. rog. . L. Raym. 603. 

And ſome other caſes of the like kind there have been, 
wherein the proſecutors did not chuſe to proceed. 80 
that it ſeemeth to have been underſtood in practice, that 
the abovefaid clauſe exempts them from Hiritual conſures 
for teaching ſchool rn licence. And the act of to- 


leration exempts them likewiſe from * temporal penalties 


of the aforeſaid acts of the I7 £1. c. 1. $8917 C. 2. 
and of all other acts (except as heck excepted) made 
againſt papiſis or popiſb recufants. But there is a clauſe in 
the ſtatute of the 13 C 14 C. 2. c. 4. unto which the 
ſaid act of toleration deth not ſeem by any expreſſion 
therein to extend; by which it 1s enacted, that every 
ſchoolmaſter keeping any publick or private ſchool, and every 
perſon inſtructing or teaching any youth in any houſe or private 
family as a tutor or ſchoolmaſter, ſhall before his admiſion ſub- 
ſcribe before the ordinary the declaration of conformity to the l. 
turgy of the church of England, on pain of being diſabled to 
hold the faid ſchool : And if any ſchoolmaſter, or other per ſun 
inſtructing or teaching youth in any private houſe or fam. L a 
tutor or ſc boolmofter, ſhall teach any youth as tutor or ſcho:1- 
maſter, before licence obtained from the biſhop or ordinary of th! 
arceſe, and before fuch Subſcription as aforeſaid ; he hall fr 
the firſt offence be impriſoned three months, for the ſecond aud 
every other offence be impriſoned three months, and forfeit 5 l. |. 
5. 0, 104 It. 

Moreover ; If any perſon diſſenting from the churei 
of England, ſhall be appointed to the office of high con- 
ſtable, petit conitable, churchwarden, overſeer of the poor, 
or any other parochial or ward office, and ſuch perſon 
ſha!l ſcruple to take upon him any of the ſaid offices iN 
regard of the oaths, or any other matter or thing, e. 
quired by the Jaw to be taken or done, in reſpect of ſuck 
office, every ſuch perion {hall and may execute ſuch ofnce 
by a ſufficient deputy by. him to be provided, that ſh 
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Diſſenters. 


comply with the laws on this behalf. 
deputy be allowed and approved by ſuch perſone, and in 
ſuch manner, as ſuch officers ſhould by law have been al- 


Provided, that the 


lowed and approved. 

2. As to their teachers or preachers, Every teacher or 
preacher, in holy orders, or pretended holy orders, that 
152 miniſter, preacher, or teacher of a congregation, that 
ſhall take the oaths, and ſubſcribe the declaration and ar- 
ticles as aforcſa!d, ſhall be thencetorta exempted from 
ſerving upon any jury, or from being choſen or appointed 
to bear the office of churchwarden, overſeer of the poor, 
or any other parochial or. ward office, or other office in 
any hundred, city, town, pariſh, diviſion, or wapen:ake. 

But this ſeems clearly not to extend to quaker teachers 
or preachers ; for they are neither in holy orders, nor pre- 
tended holy orders. It is true, by a ſubſequent ſtatute of 
the 7 & $8 . quakers are exempted from ſerving on ju- 
ries; but neither by that, nor any other act, are any 
quakers exempted from ſerving the office of churchwar- 
den, overſeer of the poor, or other parochial or ward of- 


fice, by themſelves, or a ſufficient deputy to be by them 
provided, 


Il]. Laws againſt diſſenters not altered by the act of 
toleration. 


1. No clauſe in the toleration act ſhall give any eaſe or 
benefit, to any popiſh recuſant; or to any that ſhall deny 
in preaching or writing the doctrine of the trinity. 1 V. 
610. +. 17, 

And every juſtice of the peace may at any time require 
any perſon that goes to any meeting for the exerciſe of re- 
ligion, to make and ſubſcribe the ſaid declaration, and to 
take the ſaid oaths (or if quakers, the declaration, of fide- 
lity ;) and upon refuſal thereof, ſuch juſtice ſhall commit 
ſuch perſon to priſon; and ſhall certify his name to the 
next ſeſſions; and if he ſhall refuſe again to make and 
ſubſcribe the declaration there, he ſhall be taken for a po- 
piſh recuſant convict, and ſuffer accordingly. id. / 12. 

2. The toleration act ſhall not extend to the ſtatuic of 
the 25 C. 2. c. 2. which requires, that all perſons ad- 
mitted to civil or military offices, as is therein mentioned, 
ſhall receive the ſacrament according to the uſage of the 
church of England, and ſubſcribe the declaration againſt 
tranfubſtantiation, 
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3. The toleration act ſhall not extend to the ſtatute of 
30 C. 2. fl. 2. c. I. which diſables perſons from ſitting in 
either houſe of parliament, or coming to court, who ſhall 
not ſubſcribe the ecclaration therein expreſſed againſt 


popery. 


VJ. Laws relating te proteſtant diſſenters, made ſince 
the aft of loleration. 


1. If any perſon diſſenting from the church of England 
(not in holy orders, or pretended holy orders, or pretend- 
ing to holy orders, nor any preacher or teacher of an 
congregation) who ſhould have been intitled to the bene. 
fit of the toleration act, if he had duly taken, made and 
ſubſcribed the oaths and declaration, or otherwiſe quali- 
fied himſelf as required by the act, ſhall be proſecuted on 
any of the penal ſtatutes, from which proteſtant diſſenters 
are exempted by the ſ:id act, — fhall t any time during 
ſuch proſecution, take, make, and ſubſcribe the ſaid oaths 
and declaration, or being a quaker ſhall qualify according 
to that act, either in the manner preſcribed by. that act, 
or befcre two juſtices who ſhall take and return the ſame 
to the next ſeſhons to be there recorded; ſuch perſon ſhall 
be intitled to the benefit of the act, as fully as if he had 
qualified himſelf in the time preſcribed by the act, and 
ſhall from thenceforth be diſcharged from all the penalties 
and forfeitures incurred by force of any of the aforeſaid 
penal ſtatutes. 10 An. c. 2. /. 8. 

2. And any preacher or teacher, duly qualified, ſhall be 
allowed to officiate in any congregation, altho' the ſame be 
not in the county where he was ſo qualified ; provided 


that the place of meeting hath been duly certified, and 


regiſtied, or recorded; and ſuch teacher or preacher ſhall, 
if required, produce a certificate of his having ſo quali- 
fed himſelf, under the hand of the clerk of the peace where 
he was qualified ; and ſhall alſo before any juſtice of ſuch 
county where he ſhall ſo officiate, make and ſubſcribe ſuch 
declaration, and take ſuch oaths as are mentioned in the 
act of toleration, if thereunto required. 10 An. c. 2. /. 9: 
3. If any mayor, bailiff, or other magiſtrate, ſhall wil- 
fully reſort to, or be preſent at any publick meeting for 
religious worſhip, other than of the church of England, 
in the gown or other peculiar habit, or attended with the 
enſigns belonging to his office, he ſhall be diſabled to Hold 

the ſame, or any other publick office, 3 C. c. 4. J 2. 
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Diſtrels. 


Diſtreſs is the taking of a perſonal chattel out of 
I' the poſſeſſion of the wrong doer, into the cuſtody 
of the party injured, to procure a ſatisfaction for the wrong 
committed: and is of two kinds; either for cattle treſ- 


paſſing and doing damage, or for non-payment of rent or 
other duties, 


The remedy for recovering rent by way of diſtreſs 
ſeems firſt to have come over to us from the civil law. 
For anciently in the feudal law, the not paying atten- 
dance at the lord's courts, or not doing the feudal ſer- 
vice was a forfeiture of the eſtate : But theſe feudal for- 
feitures were afterwards turned into diſtteſſes, according 
to the pignorary method of the civil law : that is, the land 
that is let out to the tenant is hypothecated, or as a pledge 
in his hands, to anſwer the rent agreed to be paid to the 
landlord, and the whole profits arifing from the land are 


liable to the lord's ſeiſure for the payment and ſatisfaction 
thereof, 


Concerning which we will ſhew, 


I. For what cauſes a diſireſs ſhall be. 

IT. What goods may be diſtrained, and what not. 
LI. At what time the diſtreſs ſhall be taken. 

VJ. Where the diſtreſs ſhall be made. 

V. That reaſonable dijireſs ſhall be taken. 

VI. Manner of making diſtreſß. 

VII.  Diftrejs how to be demeancd. 

VIII. Of reſcous and pound breach. 

IA. Replevying the dijtreſs. 

A. Sale of the diſtreſs. 

Al. Irregularity in the proceedings. 

XII. Landlord re-entring on non-payment. 
XIII. Caſe of tenant holding over. 

HIV. Attorning to ſtrangers, 

XV. De- 
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Rent in arrear. 


Tender of pay- 
meat, 


Deck rents and 
chief rents. 


Diſtrels. 


MV. Deſerting the premiſſes. 
AVT. Rent in caſe of an extent or execution. 
XVII. Rent on the death of tenant for life, 
VIII. Rent how far recoverable by executors gp 
adminiſtrators. 


L. Of diſtreſs by warrant of juſtices of the peace, 


I. For what cauſes a diſireſs ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear ; there. 
fore it may not be made on. the ſame day on which the 
rent becomes due; for if the rent is paid in any part of 
tha day, whilſt a man can ſee to count money, the pay- 
ment is good. 

2. It muſt not be after tender of payment; for if the 
landlord come to diſtrain the goods of his tenant for rent 
behind, before the diftreſs the tenant may upon the land 
tender the arrearages, and if after that a diſtreſs be taken 
it is wrongful : and if the landlord have diſtrained; if the 
tenant, before the impounding thereof, tender the arrear, 
ages, the landlord ought to deliver the diſtreſs, and i; 10 
8 not, the detainer is unlawful. Even ſo it is, in caſe 

a di ſtreſs for damage feaſant (or damage done by cattle 
eee che tender of amends before the diſtreſs, ma- 
keth the diſtreſs unlawful; and after the diltreſs, and 
before the impounding, the detainer unlawful. 2 ff. 
. 
But in this caſe, altho' the owner tender ſufficient 
amends, yet he cannot take his beaſts out of the pond, 
if the amends be refuſed ; but he muſt replevy: and if it be 
found at the trial that the amends was not ſufficient, Be 
perſon on whom they treſpaſſed ſhall have damages; if the 
amends tendred were ſufficient, then the owner. of the 
beaſts ſhall have damages. Dr. & St. 112. 

3. The like remedy may be had by diſtreſs, impounc- 
ing and fale ; in caſes of rent ſeck, rents of aſſize, and 
chief rents, as in caſe of rents reſerved upon leaſe, 4 6.2. 
e. 28. /. 5. 

Note, there are three kinds of rents; rent ſervice, rel 
charge, and rent ſeck. 

Rent ſervice is, where the tenant holdeth his land of hi 
lord by fealty and certain rent; or by homage, feal 1 | 
certain rent; or by other ſervice, and certain rent, And 
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iſtrels. 
it is called a rent ſervice, becauſe it hath ſcme corporal ſer- 
vice incident to it, which at the lealt is ſeaity. 1 . 141, 2. 

Rent charge is ſo called, becauſe the land for payment 
thereof is charged with a diſtreſs ; but before this act ſuch 
diſtreſs could not be fold, but only detained till the rent 
ſhould be paid. 

If the rent be reſerved, without any clauſe put in the 
deed of diſtreſs for the ſame, then it is called a rent eck, 
redditus ficcus, or dry rent: and the difference between a 
rent charge and a rent ſeck is, that there is a clauſe of di- 
ſtreſs annexed to one, and no ſuch clauſe to the other; 
and therefore the one is a charge upon the land, but for 
the other the grantee had formerly no remedy but to 
charge the perſon of the grantor in a writ of annuity. 
1 fl. 143. 

{ents of aſize are the certain rents of freeholders and 
ancient copy holders, fo called becauſe they are aſſized and 
certain, and thereby diſtinguiſhed from redalitus mobiles, 
farm renis for life, years or at will, which are variable 
and uncertain. 2 /nff, 19. 
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4. Where the agreement is not by need, the Jandlord OI nos 
— 6 . Fo „ ed. 
may recover a reaſonable ſatis faction, in an action on the Sie 


. . 19- +. 14 

5. So an action of debt may be brought againſt a tenant Rent referred 
for life, in purſaͤance of the "ſtatute of the 8 An. c. 14. life, „„ 
which enacteth, that whereas before the ſaid ſtatute no 4. 
action of debt did lie againſt a tenant for life or lives, for 
any arrears of rent during the continuance of ſuch eſtate 
for life or lives ; it ſhall be lawful, for any perſon having 
any rent in arrear or due upon any leaſe or demiſe for life 
or lives, to bring an action of debt for ſuch arrears, in like 
manner as he. might have done in caſe ſuch rent were re- 
ſerved upon a leaſe for years. /. 4. 

6. Perſons having rent in arrear, upon any leaſe deter- Leafs deter- 
mined, may diſtrain for ſuch arrears after the determina- windd. 
tion of the leaſe, in the ſame manner as if it had not been 


SH 0 . - — 2 Io 
determined; provided that ſuch diſtreſs be made in fix 


kalendar months after the determination of ſuch leaſe, and 
during the continuance of ſuch landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch ar- 
rear became due. 8 An. c. 14. / b, 7. 


7- Whereas many perſons hold conſiderable eſtates by Leaſe renewss, 


| leaſes for lives or years, and leaſe out the ſame in parcels 


to ſeveral under tenants ; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the fame, whereby it is in the power 
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of any ſuch under tenants to prevent or delay the rene. 
ing of the principal leaſe; it is enacted, that in ſuch caſe, 
the chief leaſes may be renewed, without ſurrendring al 
the under leaſes ; and the like diſtreſs or entry may be bed, 
as if the former chief leaſe had been ſtill kept on foot and 
continued, or the under leaſcs had been renewed under 
ſuch new principal leaſe. 4 C. 2. c. 28. /. 6. 

8. Before the ſtatute of the 17 C. 2. c. 7. in caſe a di. 
ſtreſs was too little, where ſufficient diſtreſs was to be had, 
a man could not diftiain again, be the demand never (9 
great; for it was his folly that at firſt he diſtrained ng 
more. Ae. 7. Comb. 546. 

But now, by the ſaid (catute, in all caſes where the 
value of the cattle diſtr..ned ſhall not be found to be to 
the full value of the arrears diſtrained for ; the party to 
whom ſuch arrears were due, his executors or adminiltra- 
tors, may diſtrain again for the reſidue of the ſaid arrears, 

n 
7 So in like manner, where the diſtreſs is made by virtue 
of the warrant of a juſtice of the peace, in nature of an 
execution. And the diſtinction ſeemeth to be this: where 
a perſon hath an entire duty, he ſhall not ſplit the entire 
ſum, and diſtrain for part of it at one time, and for other 
part of it at another time, and fo taties guaties, for ſeveral 
times; for that is great oppreſſion. But if a man ſeiſeth 
for the whole ſum that is due to him, and only miſtakes 
the value of the goods ſeiſed (which may be of very un- 
certain, or even imaginary value, as pictures, jewels, ract 
horſes, and the like), there is no reaſon: why he ſhould 
not afterwards complete his execution by making a further 
ſeizure. Burrow, Mansfield. 589. 
9. If any diſtreſs and ſale ſhall be made, for rent in . 


where no tent is rear and due, when none is in truth due, the owner {hal 


due. 


Valuable pre- 


Perty. 


2 V. Seſſ. 1. c. 5 


recover double value with full coſts. 
And if the diſtreſs be taken of goods without cauſe, the 
owner may make reſcaus; but if they be diſtrained without 
cauſe, and impounded, the owner cannot break the pound 
and take them out, becauſe they are in the cuſtody of the 
law. 1 2. 47. f 


II. What goods may be diſtrained, and what 10! 


1. Diſtreſs for rent muſt be of a thing, whereof a \t- 


luable property is in ſomebody; and therefore degs, pu 
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does, conies, and the like, that are ſeræ naluræ, cannot 


be diſtrained. 1 Inf. 47. 


Altho' it be of valuable property, as a' hvrſe ; yet sebme from 


; WP Re the periun, 
when a man or woman is riding on bim, or an ax ia a 


5 
man's hand cutting of wood, and the like, they are for that 
time privileged, and cannot be diftrained. 1 [nft. 47. 

But it is ſaid, that if one be riding upon a horſe damage 
feaſlant, the horſe may be led to the pound with the rider 
upon him. 1 Sid. 442, 440 

And it hath been held, that horſes joined to a cart, with 
2 man upon it, cannot be diſtrained for rent (altho' they 
may for damage feaſant) ; but both cart and horſes may, 
if the man be not upon the cart. 1 ent. 55, ; 


3. Valuable things ſhall not 5 di Red for rent, for For maintenance 


benefit and maintenance of tr __ which by conſequent ©! trad-s, 
are for the commonwealth, and there by authority of 
law: as a horſe in a ſmith's hop {hail not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in a ho- 
ſry, nor the materials in a weaver's ſhop for making of 
cioth, nor cloth or garments in a taylor's ſhop, nor fac! KS 
of corn or meal in a mill, nor any thing diſtr: zined for da- 
mage fealant, for it is in cuitody of the law; and the like. 
1 Inf. 47. 
4. Beaſts belonging to the plough ſhall not be trained Tools ofa 


(which is the ancient common law of Exglend, for ro man 232 > proteſuon, 


end, 
ſhall be diſtrained by the utenſils or inftruments of his trade 
or profeſfion, as the ax of the carpenter, or the books of 
a ſchola g while goods or other beaſts may be diſtrained. 
1 Inſt. 4 

But is rule holds only in diſtreſſes for rent arrear, 
amerctaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like, 3 


dalh. 1 136. 


So in the caſe of Hutchins and Chambers, E. 1. 2. 
On a ſpecial verdict: Several celdings wr're diſtrained for 
tie poor rate, which were ſtated to he beats of the plough 


and cart; when there were other goods more than ſuffi- 


cient to anſwer the value of the demand. It was ob- 
7 


jected, that by the ſtatute of 51 H. 3. fl. 4. (which was 
(allo an affirmance of the common law) nome fall be di- 


fratned by his bea/ls that gaigne his lond, In the argument 
of this cauſe, it was ob ſerved, that this duty on the ſta- 
tute of the 43 Hlix. is not a tax upon the land, nor paya- 
ble out of it but a charge upon the perſ:n : and it is a 
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That it is not to be conſidered upon the foot of a com. 
con law diſtreſs : That the nature, Jeſign, and mu of this 
publick duty, required the moſt effectual and | 
medy that could be deviſed: That the reafon why £ 
of the plough could not be diſtrained at common law * 
not hold in the preſent cafe. This is ſinlar to n exe- 
cution, and eſſentially different from a diſtreſs at common 
law. By the common law the diftreſs could nat be fold: 
It was only taken zomine pœnæ; not as a ſatisfacdion 
(which this is) for the duty Thc reaſons for 
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e pripi. 

N 1 
lege do not now: hold. Agricuiture then wented 4nd re. 
quired encauragement, ani muſt have been imp by a 
common law diſtreſs: Now it doth not. The. the 


thing diſtrained could not be fold, and remained ulcleſs: 
Now, it may be fold, This 1 is not taken as 2 
pledge, or a mean to compel ; but for a fatisfaCtion for 
the duty itſelf, a perſonal duty, and of a pubiick nature, 
— And by lord AZansfield Ch. J. This ſeiſing is but partly 
anslagous to the common law diftrels ; but is much more 
analagous to the common law execution. In the old 
common law diſtreſſes which were in nature of a min 
pane to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained hi: 
livelih:+4 to be holden as a pledge; becauſe that would 
have been taking from the man the only means he had 
of being able to pay the debt. But this reaſon doth not 
hold, where the things diftrained may immediately be {o.d 
by way of fatsfaction ; which, tho' called a diſtreſs, yet 
really is, in this reſpect, an execution. And in cafes df 
execution, beafts of the plough may be diſtrained, altho 
there be other ſufficient diitreſs. And the court were una- 
nimouſly of opinion, that beaſts of the plough are diitrain- 
able under the ftatute of the 43 Flix. and ſuch like ad, 
of parliament. Burrow. Mansfield. 579. 

5. Furnaces, cauldrons, or other things fixed to th 
freehold, or the doors or 5 of a houſe, or the like, 
cannot be diſtrained. 1 In}. 4 
eee 6. Things for which a A will not lie, fo as to 
R de known again, as money out of a bag, cannot be d. 
ſtrained. 2 Bac. Abr. 109. 

But money in a bag ſealed may be diſtrained; for that 
the bag ſealed may be known again, 

7. By the 2 Vl. ſeſſ. 1. c. 5. Perſons having rept at 
rear on any demiſe, leaſe, or contract, may ſeize and fe. 
eure any fheaves or cocks of corn, or corn looſe or in the 
ſtraw, or hay being in any bat or granary, or upon ang 
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Diltrets. 
tovel, tack, or rick, or otherwiſe upon any part of the 
land charged with the rent, and may lock up or detain the 
fame in the place where "DUES in the nature of a diſtreſs; 
{> as the fame be not removed to the damage of the owner, 
out of the place where found and ſeized, but be kept theie 
{as impounded) till replevied or mm | 


8. Alto by the 11 G. . & T9; 
and ſeize corn, craſs, hops, roots, frat pulſe, or other © 
product growing, as a diſtreſs ; and the ſame may cut, ga- 
mer, make, cure, carry and lay up, when ripe, in che 
barns or other proper place on the premiſſes; and if there 
{hall be no barn or proper place on the premiſſ-s, then in 


any other barn or Proper place which he ſhall procure, fo . 


near as may be to the premiſſes; the * e whereof 
na! de taken when cut, gathered, cured, and made, and 
before. /. 8. 

And notice of the place where the goods fo diſtrained 
mall be lodged, ſhall in one week after the lodging 
thereof be given to the tenant, or left at the 
nis abode, /. 9. 

9. Generally, whatever goods and chattels 
lord finds upen the premiſles, whe: hy they in fact We 
long to the tenant or a ſtranger, an 
for rent; for otherwiſe a door would 

ute frauds upon the landlord + 


NO 


laſt place of 


I ooencd to ! ink- 
nd the ſtranger hath his 
by the tenant's default the goods are diſtrained, fo that 
he cannot render them when called upon, 
1. 8. 

But on particular circumſtances perhaps a court of 
equity may relieve. As in the caſe of Fawkes and Joyce, 
7. 1%. in the common pleas, a perſon driving ſheep to 
Lindon © fell, by agreement with a maſter of an inn, put 
them into a ground at ſo much a ſcore for a night. The 
landlord ſeeing them, aſked whoſe they were, but con- 

frerwards diſttained 


"IT 
them for rent due to him "es the maſter of the inn. 


3 Black. . 


ſented to their ſtaying there, and a 


And it Was adjudged for the landlord. , 3 Lev. 200. 2 
Ventr. 50. — But in the ſame caſ le, — a bill for re- 
lief in equity, the lords commiſſioners ſeemed to think, 
tnat the grounds lying to the inn, 


and uſed therewith, 
ught to have the ſame pririlege as the inn hath, and that 
dallenger's cattle ought not to be diſtrainable there. 2 
Vern. 129, —— And it appeared in this caſe, that on the 


and „„. 3 3 Fe ; > p 
andlord's coming and ſeeing the ſheep; he pretended to 
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ary, Upon which the owner offered to take out the 
(.: > 2 ſheep, 
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ch) over by action on the caſe againſt the tenant, if 
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fress. 


ſheep, at which time they were not diſtrainable for the 
| rent, having not been Jevant and couchant (that is, ha 


ving not temained ſo long upon the ground, as to have 
laid down and riſen up again to feed). 80 that the court 
locked on the conſent as a fraud, to get them to be le 
all night, by which ar became liable to the diſtre 6. 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, oy pay colts both in law and equity, 
Prec. Chan, 7. 
10. Where a ſtranger's beaſts eſcape into the land, 
-** they may be di trained for rent, tho' they have not been 
levant and couchant, provided they are treſpallers : But 
if the tenant of the land is in cena! In not repairing 
fences, whereby the beaſts came into the land, the 
Jandiord cannot diſtrain ſuch beaſts, tho' they have been 
levant and couchant, unleſs he have cauſed notice tu be 
given to the owner, and the owner ſuffers them to remain 
there afterwards. Lutzy. 364. 

But in caſe of an ancient ſeigniory, the lord may Ae 
cattle for ſervices, which came in by eſcape, tho! tl 
were not levant and couchant, altho' it be in default of 
the fences, which the tenant of the land ought to main- 


5 
tain; beca 


Ca'tle t ſcaped 
G14 tie PTE, 1 


uſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by dine 


But the owner may prevent the diſtreſs, by making freſh 
purſuit; for then the cattle remain as it were in his own 


poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp and 
Crews 
zut in caſe o rent reſerved upon A leaſe for years, the 


ain ſuch cattle, until they be levant and 
couchant; for if the landlord had had the lands in his own 
hands, he ought to have repaired the fences ; and when 
he puts in a eſſee, he ought by covenant to oblige him 
to repair: and therefore in that cafe, if the law Would 
allow the Jand!ord to diſtrain the cattle of a ſtranger which 
come in by efcape, before that they be levant and 
couchant, it would be an effect to allow a man to take 
advantage of his own wrong. Therefore if the cattie 
come in by default of the owner of the cattle, then they 
may be diſtrained before they be levant and couchant ; and 
if in default of the tenant of the land, there they cannot 
be diitrained until they have been levies and corchant, 
that is to ſay, for rent upon leaſes for years. And in 
ſuch caſe the landlord fhall not take the cattle before that 
he has 2 in notice to the owner, that they are upon the 
land liable to his diſtreſs; and if he do oth not come t9 
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Diſtreſs. 


trke them away, then they become diſtrainable. And by 
Treby chief juilice; where the cattle eſcape acids ataliy, 
there they are not diltrainable, until they have been le- 
vant and couchant; but if they eſcape by default of their 
owner, they f ee the fi ſt minute. id. 

In the caſe of Brodon and Pierce, H. 1690 „ where a 
rent charge was arrear for 20 your and cattle eſcaped 
out of the next ground, and were diſtrained; lord Not 
No (in equity) relieved 1 it, 3 . 

. If ten head ene were doing damage, a man can- 
* take one of them an oP it till he be ſatisfied for the 
whole damage; "my he ma bring an ?Ction of treſpats for 
the iſt 12 Mod. 660. H. 13 W. Vaſper and Ed- 
wards. 

If a man hath common for ten cattle, and he puts in 
more; the ſu rp! ui 2 above ten may be taken damage 


ſealant. 1 Roll's A r. 665. 


If a man come to diſtrain, and fre the beaſts in h tis ground, 
and the owner chaſe them out, of purpoſe before the diftreis 
taken; yet the owner of By ſoil cannot diſtrain them, und 


21 
it he doth, the owner of the cattle may-reſcue them; for 
the beaſts 2 be damage 2 at the time of the diitreſs 

1 IH. 161. 

For diſtreſs damage feaſant is the ſtricteſt diſtroſs 
that is; and the thing diftrained muſt be taken in the 
very act: for if the goods are once of 
purſuit, the owner of the ground cannot take them. 12 
#1d. 661. 


IL. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diftrain in the night, 
but in the day time; and ſo it is of a rent charge; but tor 
damage feaſant, one may diſtrain in the night; or erwile, 
it may be, the beaſts may be gone before he can take them. 
I Int. 142. 

For before ſun riſing, or after ſun ſet, no man may 
ditrain but for damage feaſant. Mirrour. c. 2. J. 


20. 
. Where the diſtreſs ſball Je made. 
The king's officers, as ſneriffs and other, ſhall not 


10 nke diſtreſſes in the fees wherewith churches in times n: 
ave been endowed 


- but diſtreſſes may be taken in pot gn 

lions of the church newly purchaſed, 9 Ed. 2. c. . 
* A 
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2. A man may diſtrain in places or lands a E 
fee, liable to diſtreſs, and not elſe where. 52 I. 3. 
r. . 26. 

3. And by the 11 G. 2. c. 19. e fandlord may di. 
{train any cattle or ſtock of the tenant, depaſturing gy 
any common appendant or appurtenan', or any ways be. 
longing to the premiſies demiſed. /. 8. | 

4. No perſon (except the king's er hall take di- 
ſtreſſes in the kin ng's highway. 52 H. 3 18. 

And the rcafon is, becauſe the king's IR jects ought to 
have free paſſage, as well to fairs and markets, as about 
their other affairs. But yet this ſhall not be taken, to 
make the diftreiy utterly unlawſul, ſo as to take advantage 
thereof in bar to an avowery, but to this purpoſe, that if 

the lord diſtrein in che highway, the tenant may have an 
action againſt him upon this ſtatute. 2 »f. 131, 132. 

Se But by the 11 C. 2. c. 19. If any tenant for life, 
years, at will, ſufferance, or otherwiſe, al! ſraudulent ly 
or clandeſtinely convey off the pre cli his goods or chet- 
teis , to prevent the Jandiord from diſtraini ing; ; ſuch land- 
lord, or any perſon by him lawfſully impow ered; may in 
30 days next after ſuch conveying away, ſeize the ſame 
wherever they ſhall be ſound, and diſpoſe of them in ſuch 
manner, as if they had been diſtrained on the premitlles, 


c. 51. 


Th 


But no landlord ſhall diſtrain any goods ſold J fe, 
and for a valuable con ſideration, before ſuch ſeizure made, 
to any perſon privy to ſuch fraud. /. 2. 

And if any tenant ſhall fo fraudulently remove and con- 
vey away his goods Or chattels, and if any per ſon or pet ſons 
hall v. iifully any knowingly aid or aſſiſt him in ſuch frav- 
dulent conveying away 01 carrying off of any part of dis 
goods or chattels, or in concealing the ſam e; every 20 n 
fo oſtending ſhall forfeit to the landlord double the value 
of ſuch goods, to be recovered in any court of record at 
TF:jtminfter. 1. 

But if the goods and chattels ſo fraudulently carried of 
or concealed 1 ill not exceed the value of 501. the land- 
lord or his agent may exhibit a complaint in writing (4) 
before two jultices 0 f the peace of che ſame county or di- 
viſion, rcfiding near the place where ſuch goods and 
chattels were removed, or near the place where the ſome 
were found, not being intereſted in the lands or tene- 
ments vehence ſuch goods were removed; who may fum- 
mon (B) the part ies Concerned, examine the ſact and 
ail pioper witneſles m_ oath (or if it is a quaker, up#n 
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SHINING 


Difirefs, 


af firmation required by law ;) and in a ſummary way Ce- 
tetmine whether ſoch perſon or perſons be g guilty of the 
offence, with Which ne or they are charged, and to en- 
quite in like 1141444 of toe value of ſuch goods and chat- 
tels; and upon till proof of the offence, by order (C) 


under their 1 8 is and ſea's the ſaid juſtices Hall adjudge 


the offender or vitenders to pay double the value of the 
{aid goods and chattels, to ſuch landlord, his bailiff, 
ſervant t, or agent, at ſuch time as the faid juſtices ſhall 
appoint : and if the o./ender or offenders, having notice 
of ſuch order, ſhall refuſe or neglect fo to do, they ſhall 
by their warran (D) levy the ſame by Aare: : and for 
want of ſuch diſtreſs (E) may commit the offender or of- 
{:nders to the houſe of correction (F) there to be kept to 
hard labour, without bail or mainprize, for the ſpace of 


| fix months, unleſs the money fo ordered to be paid as 


zorcfaid all be ſooner ſatisfied, 4 

Perſons aggrieved by order of ſuch juſtices, may appeal 
to the next general or quarter ſeſſions; who may give 
coſts to either party. /. 5. 

And where the party appealing fhall enter into recez- 
nizance, with one or two ſureties, in doub'e the ſum ſo 
ordered to be paid, with condition to appear at ſuch ſeſſi- 
ons; the order of the juſtices ſhall not b de executed againſt 
bim, in the mean time. /. 6, 

7. 29 C 30 G. 2. K. and Biſenx. Order made by two 
juſtices, reciting that a complaint had been made to then 
in writing, by A. Clavey againſt 7. Biſſex, that he the 
ſaid Clavey demiſed his eſtate in the pariſh of Shelley in the 
my of Somerſet, to William Thatcher, at the yearly rent 
of 241. and that there was due and in arrear from That- 


* to him for rent of the ſaid eſtate, on the fifth day 


of April laſt, 2.4.1. 15s. $:d.; and that he the faid Cla- 
dey would have diſtrained the goods and chattels of the 
laid V. Thateber upon the ſaid eſtate, in order to obtain 


| fatisfaCtion of the ſaid rent; but to prevent him from ſa 
doing, the ſaid Biſſex, on or about the 27th, 28th, and 
| 29th. days of fugu/t laſt, did knowingly and wilfully aid 
| and aſſiſt the ſaid N in fraudulently conveying an d 
| carrying off from the ſaid eſtate his the ſaid Th: atcher's 


goods and chattels, and allo in concealing the fame, be- 
nz under the value of col. that is to ſay two COWS, 


| 6ne heifer, and ten hundred weight of cheeſe, of the va- 


lue of 201, whereby the ſaid Clavey was prevented hom 
Uſtraining the ſame; in order to obtain ſatisfaction for 
the [aid rent, and contrary to the ſtatufe 11 G. 2; and 

8g 4 therefure 


Diſtrels. 

therefore praying us to grant him our warrant of ſum. 
mons, requiring you the faid J. Biſex to appear before us, 
and that we would examine the fact, and thereupon mak l 
ſuch order therein or his relief, as the ſaid flatute direc; 
and requires, and as ſhould be agreeable to juſtice: Where. 
upon we the faid juſtices, reſiding near the ſaid eſtate from 
whence the ſaid goods and cattle were removed, and nci. 
ther of us any way intereſted in the ſaid eſtate, did iſſue 
our warrant of ſummons, requiring you the ſaid 7. Biſſex 
to attend us thereon to anſwer the ſaid complaint ; and 
you having attended accordingly, and we in your preſence 
having examined the witneſſes produced by the ſaid 4 
Cave upon oath, and heard what was a! lledged by you 
in your defence, do ad} udge that the ſaid complaint is 
true; and that the ſaid goods and cattle of the ſaid ./. 
Thatcher, in which you ſo aided and aſſiſted in conveying 
and carrying off from the ſaid eſtate, and alſo in con ceal- 
ing the ſame, were of the value of 20 J. and that you 
have thereby forfeited double of the value of the {aid 
goods and cattle, being the ſum of 40 l. to the ſaid com- 
plainant A. Clavey, by virtue of the faid ftatute: We 
therefore in purſuance of the faid ſtatute, do adjudye, 
order, and require you the ſaid J. Biſſex within the ſac 
of three days from the date hereof, - pay to the ſaid 4, 
Clavey the ſum of 401. which if you ſhall neglect to do, 
ſuch further proccedings will be then had againſt you to 
inforce the payment thereof, as the ſaid ſtatute direds 
and requires, Given under our hands and feals, this 
fifth day of January 17 56.— This order was affirmed by 
the ſeſſions upon appeal. Both the orders were removed 
by certisrari into the king's bench. It was moved to 

quaſh the ſame, Objections taken: 1. The complaint 
is ſaid to be taken in writing, but not upon oath. 2. It 
is only ſaid, that he demiſc d to V. Thatcher ; but not ſaid 
for what eſtate or term. 3. It is ftated, ſo much was 
due for rent, but not faid for what term; it might be 
due 20 years ago: it is not ſtated to be due, when That- 
cher removed his goods. 4. The words of the order are, 
goods and catile; "of the ſtatute, goods and chattels, 5. 
No certain time is alledged when the defendant aided and 
Mitten ; only ſaid, on or about the 26th, 27th, or 28th of 
6. Not ſtated that Thatcher did carry off his 
only that Biſex did aid and aſſiſt him in carrying 
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Clavey's evidence alone, It is not ſtated that the goods 
were under the value of 50 l. which is the ground of 
the juſtices Juriſdiction, 9. The words of the ſtatute are, 
it any perſon ſhall be a tenant of any lands, tenements, 
or hereditaments: the word uſed in the order is ate; 
which may be a thing incorporeal, or may mean the 
intereſt in the land, and fo not within the ſtatute. 10. 
It ſhould appear, whether the landlord has a right to 
diſtrzin : by the 8 An. c. 14. the landlord may diſtrain 
at any time within {ix months after the expiration of the 
term: it doth not appear theſe ſix months were not ex- 
pired ; and if they were, this is no offence. After 
conſideration, Mr. juſtice Deniſen delivered the reſolution 
of the court: I think the moſt material objection is, whe- 
ther this is an order or a conviction, If a conviction, the 
evidence ought to have been ſet out. And there has 
been no doubt (notwithſtanding the cafe of K. and Pul- 
line, 1 Salk, 369.) that in a conviction the evidence muſt 
be ſet out, that the court may judge upon it. So it was 
held by lord Hardwicke in the caſe of X. and Lloyd, Str. 
996. and in that caſe it was objected, that as it [ſubjected 
the party to a penalty, tho' in the ſtatute it was called an 
order, yet it ſhould be conſtrued as a conviction : but the 
court ſaid, every act of the juſtices, which ſubjects the 
party to a penalty, ſhall not be conſtrued as a conviction. 
A. and Venables, Str. 630. 2 L. Ræym. 1406. upon the ſta- 
tute for licenſing alehouſes, conſidered as an order. K. 
and Blackwell, M. 4 Geo. which the court faid was a ſtrong 
caſe, and muſt be conſidered as an order, I underſtood 
trom my lord Hardwicke, in the caſe of K. and Llozd, that 
his ground of the difference was founded upon the expreſ- 
ſions of the ſtatute, and not upon the penalty; as where 
the words of the ſtatute are, „of which he ſha!! be con- 
«* victed,” it is to be conſtrued as a conviction. Here 
i is extremely ſtrong ; the ſtatute calls it an order: and 
in the nature of it, it is an examination upon a complaint. 
If the party was never ſummoned, this court upon affi- 
dwit will grant an information againſt the juſtices : but 
tie ſummons need not be (ct out; and the court will in— 
tend the juſtices have done right, in caie the contrary 
does not appear upon the face of the order. As to the 
It objection : this is nat an information, but a com- 
plaint: when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the complaint need not be 
upon oath. In anſwer to the 2d objection: as the order 
bas followed the words of the ſtatute, we will not in- 


tend 


— 


— ——— — —— — 2 —— — on. 


Diſtrels. 


tend it a caſe wherein the juſtices had not a jurifdigi, 
The court will not, in caſe of an order, intend that tue 
juſtices have done wrong. As to the 3d objection : L bs 
ſuſſiciently alledged, in an order; his aſſiſting the tenan 
to carry away the goods, as it is here alledged, } is ſuin- 
cient to ſhew the. rent continued then to be in arreat; 
and the rather, as the detendant might have availed him— 
ſelf of the rent _ by Proving it before the juſtices. | 
much doubt, whether in a declaration it would not be 
ſufficient to ſay, the rent was in arrear at ſuch a day; 
and I think it would lie upon the defendant to prove bY 
the rent does not remain in arrear. As to its not being 
ſaid, for what time the rent was due; this is mere matter 
of * As to the 5th abjeclion: about, in common 
parlance, means in this caſe three days or near it. They 
might be three days in carrying the goods away, The 
days are not material, even in legal proceedings, 1 U. 
Raym. . And in the caſe of X. and Hempſon, 1 
Geo, Str. 46. the day and hour in a canvicyon are not 
material. "by this ſtatute no time is limited, when the 
complaint ſhall be made: it may be mad at any time, 
Suppoſe that the detendant had paid the penalty on a diffe- 
rent complaint made, he might eaſily have ſhewn it. As to 
the th: the anſwer is obvious; if Thatcher had not car- 
ried his goods away, the defendant could not have aided 
in carrying them. The ſtatute makes two offences; one, 
carrying the goods away; the other, aiding in carrying 
them away. It is only neceſſary here to ſtate the offence 
which the defendant had been guilty of, which this order 
does in the words of the ſtatute. In the caſe of K. and 
Mont, M. 13 Geo. 2. there was a conviction for aiding 
and aſſiſting in killing a buck. It was objected, that it 
was not charged the buck was killed. But the court held, 
that as the conviction was in the words of the ſtatute, 1t 
was ſufficient. And the court held they were all princi- 
pals, as well theſe that killed the buck, as thoſe that al- 
ſiſted. And this was the caie of a conviction, —_—All 
the other ob;eQions may have this general anſwer ; that in 
the caſe of orders, where the juitzces have juriſdiction, 
we will intend they have acted right; and if they have 
done wrong, they may be puniſhed by an information. 
Let the orders be confirmed. 

So in the caſe of K. and Miel ft, 2 20. 31 6. 
Two juſtices make an order againſt one Thomas 4 Alle- 
Lurſi, for wilſully and knowingly aiding or aſüſting 7 
Chejlerten the tenant of Sir THνν,G Ficetwond, in fraudu- 
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ently removing and conveying away ftve cows and other 


»o0ds, o/ in concealing the fame, Which order, on op- 
ea to the ſeſſions, was confirmed. It was moved to 
quaih theſe orders, upon two. objections: 1. The whole 


adjudication refers to the complaint of one Thomas Meſton, 


wherein there is no charge upon Cheſterton the tenant at 
al: neither is it ſtated, that Che/terton the tenant did re- 
move the goods. 2. The act creates two offences, viz. 
afilting in removing, and aſſiſting in concealing the goods. 
W eit is not ſpecifically charged upon the defendar;! 
Midd/ebur/t, that he wilfully and knowingly did eicher one 
of theſe two things: It is only alledged that he WW 
and knowingly did one or the other. In « 8 

Rex v. Stocker, an indictment for forging, er cauſing 

be forged, was holden ill, becauſe the charge was in che 
dis)untive. So, 2 Haw. 225, An incictment charging 


| a man disjunctively, is void. For the offences are di- 


ſinct; and it appears not, of which of them the defen- 
dant is accuſed, So here, it doth not appear, of which 
of the two offences the juſtices have convicted bim,— 
On a rule to ſhew cauſe, To the 1ſt objeCtion, that it is 


not deſcribed ſuſaciently what the offence is; it was an- 


ſwered, that this is an order, and the court will not in- 
tend it to be ill. To the 2d objection, as to the charge 
being in the disjunCtive, that he aſſiſted the tenant in re- 
moving or concealing the goods, it was anſwered, that the 
crime and the puniſhment are the ſame upon both; and 
the de ſendant was heard, By lord Mansfield Ch. J. Upon 
indictments, it hath been determined, that an alternative 
charge is not good (as, forged or cauſed to be forged) ; 
tho one only need be proved, if laid conjunctively (as, 
lorged and eauſed to be forged) : but I do not ſee the rea- 
ſon of it: the ſubſtance is exactly the ſame; the defen- 
dant muſt come prepared againſt both: and it makes no 
iſterence to him in any reſpect. But this is an order: 
and being good in ſubſtance, needs not be literally ſo 
ſtrict.—And by the court, the rule to ſhew cauſe was 


viſcharged, and conſequently both orders affirmed. Bur- 


row, Mansfield. 399. 


V. Thai reaſonble diſireſs ſball be taken; 


459 


N*n (i ++ + py 
Diſtreſſes ſhall be reaſonable, and not too great; and he P'0r** to be 


that taketh great and unreaſonable diftreiles, ſhall be gric- 
voully amerced, 322 Je 6: Go 
For 


realonable. 


Diſtreſs. 
For, example, if the lord diſtrain two or three oxen 


| for 12 d. or the like ſmall ſum, and the owner brins 2 
| replevy of the oxen, and the lord avow the taking of them 


460 


iſ for the 12 d. of his own ſhewing, he ſhall make fine; or 
the party may have his action upon this ſtatute, 2 Inſt, 
107. 


If the lord diſtrain an ox, or horſe, for a penny; if 


diſtreſs is not exceflive : but if there were a ſheep, or a 
ſwine, or the like, then the taking of the ox or horſe j; 
exceſſive, becauſe he might have taken a beaſt of leſs ya. 
lue. 2 Inſt. 107. | 


VI. Manner of making diſtreſs. 


Breaking gates. I. Gates or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 Inſt. 161. 

2. Nor may the leſſor enter into the tenant's houſe, un- 
leſs the doors are open. Read. Diſtr. 2 Bac. Abr. 111. 

Upon a queſtion about taking a diſtreſs, it was held by 
the lord chief juſtice Hardibicte, at the ſummer aſſizes at 
Exeter, 1735, that a padlock put on a barn door could not 
be opened by force, to take the corn by way of diſtreſs, 
Vin. Diſtr: (E. 2.) 6. | | 

But if the outer door of an houſe is open, one may 
break an inner door to take a diſtreſs, Caſes in the time ef 
tord Hardwicke. 168. 

3. Where any goods or chattels fraudulently or clan- 
deſtinely conveyed or carried away, ſhall be put, placed, 
or kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, 
or place, locked up, faſtened, or otherwiſe ſecured, ſo a 
to prevent ſuch goods or chattels from being taken and 
ſeized as a diftreſs for arrears of rent; it ſhall be lauful 
| for the landlord, or his ſteward, bailiff, receiver, or other 
"nt perſon or perſons impowered, to take and feize, as a di 
1 ſtreſs for rent, ſuch goods and chattels (firft calling to his 
aſſiſtance the conſtable, headborough, borſholder or other 
| peace officer of the hundred, diſtrict or place, where the 
Wi ſame ſhall be ſuſpected to be concealed, and in caſe ot 3 
Wi dwelling houſe, oath being alſo firſt made (G) betore 2 
Wl; juſtice of the peace, of a reaſonable ground to ſuſpect that 
I ſuch goods or chattels are therein) in the day time to break 
ij open (H) and enter into ſuch houſe, barn, ftabie, out- 
5 houſe, vard, cloſe, and place; and to take and ſeize uch 
goods and chattels for the ſaid arrears of rent, as he n : 
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xen have done if they had been in any open place, 11 C. 2. 
ig 2 4. 19- J. 7. 
gem Put except it be in this caſe where the goods are clan- 
or geſtinely conveyed, it may ſeem from what hath been ſaid, 
Inſt, that the landlord hath no mean to come at the goods in 
order to make diſtreſs, if the tenant ſhall think fit to lock 
+ if up his gates, and ſhut the doors: And the live may be 
the obſerved in caſes of diſtreſs for the levying a penalty, by 
or a warrant of juſtices of the peace (unleſs ſuch penalty, or 
ſe iz part thereof, be given to the king). Wich matter may 
Vas ſem to require ſome conſideration. : 
4. If a landlord comes into a houſe, and ſeizes upon ron, 
ſzne goods as a diſtreſs, in the name of all the goods N 
of the houſe; that will be a good ſeizure of all. 6 Mad. 
215+ 
„ nor 
VII. Diſireſs how to be demeaned. 
„un- f 
. 1. By the 52 H. 3. c. 4. None ſhall cauſe any diftreſs that eee e 
eld by le bath taken, to be driven cut of the county where it was ta- OO RES 
zes at ln: and i one neighbour do fo to another of his own authority 
d not 3 for damage feaſant, or rent charge, 2 Inſt, 106.) he 
iſtreſs. ſhall make fine as for a thing done againſt the peace; and if 
the lord jo preſume to do againſt the tenant, be fhall be grie- 
e may vn puniſped by amerctament. 
time of Before this act, at the common law, a man might have 
driven the diſtreſs to what county he pleaſed : which was 
r clan- milchievous, for two cauſes; 1. Becauſe the tenant was 
placed, dound to give the beaſts being impounded in an open pound 
, Cloſe, ſuſtenance, and being carried into another county, by com- 
, ſous mon intendment he could have no knowledge where they 
en and were, 2. He could not know where to have a replevy ; 
awful but the party was, before this ſtatute, driven to his action 
Ir other upon his caſe. 2 Inf, 106. 
s A d. And albeit this ſtatute be in the negative, yet if the te- 
g to his nancy be in one county, and the manor in another county, 
or other de lord may drive the diſtreſs which he taketh in the ta- 
zere the nancy to his manor in the other county ; for that the te- 
ale of » nant is out of both the ſaid miſchiefs: for the tenant by 
before 2 bing of ſuit and ſervice to the manor, by common in- 


7 * 3 , 
pect that 


tendment may know what is done there, and therefore may 
to break 


ge his beaſt ſuſtenance. And to know where to have 


dle, out-. s repleyy, the bailiff of the manor uſually drives the cat- 

n nt 8 , 4 — 8 . 

212C wel le diſtrained to the pound of the manor. And hereby it 

ne 1120 Bl: to be noted, that a caſe out of the miſchief, is out of 
hate 
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the meaning of the law, tho' it be within the letter, 
Inſt. 106. 

And by the 1 C 2P.& AA. c. 12. it is further eq. 
acted, that 9 arfireſs of cattle fhoil be driven out of the hun- 
ared, rape, wapentake, or = where ſuch diſtreſs ſoall be 
taken, excebi it be tn a pound overt within the fame ſhire, not 
above three miles diſtant from the place where the ſaid d. ire 
was taken ; and no cattle or other goods diftrained for any cauſe 
at one time, ſhall be impounded in ſeveral Þ'aces, Whereby ths 

owner may be conſtrained to ſue ſeveral replevies; on pain if 
102 5s. to the party grieved, and treble damages. ſ. 1, f 
T. 21 G. 2. Gimbart and Pelab. The de fendant juſti- 


fed impounding cattle damage ſeaſant. And on evidence 


2 


— 


mh it appeared, he put them into the next pound, though it 
il happened to be in another county. And Lee Ch. J. held, 


it did not make him a treſpaſll-r, thougn it ubjecbed him 
If to the penalty of the ſtatute of the 18 2 P. & M. Ju. 
} : 1272. 

Note, a pound is either vert or open, as in a pinfuld 
f made for ſuch purpoſes, or in his own cloſe, or in the 
| cloſe of another by his conſent; and it is therefore called 
open, becauſe the owner may give his cattle meat and 
5 drink, without treſpaſs to any other, and then the cattle 
| muſt be ſuſtained at the peri! of the owner: Or it 1 
it ' pound covert or cloſe, as to impound the cattle in ſome 
* | part of his houſe; and then the cattle muſt be ſuſtained 
|| with meat and drink at the peri! of him that difſtraineth, 
[| | and he fhall not have any ſatisfaction therefore, 1 1% 


i} *. if the diſtreſs be of utenſils of houſhold, or ſuch lie 
1 dead goods, which may take harm by wet or Weather, cr 
0 be ſtolen away; there he mult impound them in a hof, 
it or other pound covert, within three miles in the ſame cour- 
| | ty; for if he impound them in a pound overt, he mull 
WW anſwer for them. I Inſt. 47. 

Impounding on 2. By 11 G. 2. c. 19. any perſon diſtraining, may in- 
the premultcs, pound or otherwiſe ſecure the diſtreſs, of what kind f. 
ever it be, in ſuch place, or on ſuch part of the premii int 
as ſhall be moſt convenient ; and may appraiſe, an al 

the fame, as any perſon before might have done oi: tht 
premiſſes. /. 10. | 

3. Cattle diſtrained may nat be worked or uſed, unit 
for the owner's benefit, as a cow milked, or the li 
much leſs may they be abuſed or hurt. Cr. Fac. 148. 
wil And it hath been faid in this caſe, that even a cow me! 
bl! | not be milked; for tho' the cow be better for this, 5 
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he who took tne diſtreſs oup ht not to do good to the ow- 
ner without his conſent, and perhaps the owner would 
have come before any damage came by this to the cow; 
and if it periſh by this, yet he who took the diſtreſs may 
diſtrain again. 2 Bac. Abr. 112. 3s | 
4. So if the diſtreſs be loſt by the act of God: as if the Diſtref dying, 
liftreſs dies in the pound, without any default in the di- 
trainer; in ſuch caſe, he who made the diftreſs may di- 
train again. 1 Salk, 248, 
5. It is the diſtrainer's own fault, if he puts the diſtreſs Kilted, 
ina pound which will not hold it; but he cannot juſtify 
the tying of cattle in the pound; and if he ties a beaſt, 
and it is ſtrangled, he muſt pay damages. 1 Salk. 248. 


VIII. Of reſcous and pound breach. 


1. By the common law, if a man break the pound, or Reſcous and 
the lock of it, or part of it, he greatly offendeth againſt bound vreacks 
the peace, and doth treſpaſs to the king, and to the lord 
of the fee, and to the ſheriffs, and hundredors, in breach 
of the peace, and to the party, and to the delaying of juſ- 
tice; and therefore hue and cry is to be levied againſt him, 
as againſt thoſe who break the peace. Mir. c. 2. f. 26. 

And the party who diſtrained may take the goods again, 
whereſoever he ſhall find them, and impound them again. 
1 [nſt. 47. | 

2. And by ſtatute, on any pound-breach or reſcous, of 
goods diſtrained for rent, the perſon grieved thereby, ſhall 
in a ſpecial action upon the caſe, recover treble damages 
and coſts againſt the offender, or againſt the owner of the 
goous, if they be afterwards found to have come to his 


ule or poſſeſſion. 2 V. c. 5. .. 4. 


Treble damages and coſts] In the caſe of Sir Wilfred Latu- 
fo v. Storey, M. 6 W. It was adjudged, that the coſts 
mall be trebled as well as damages. L. Raym. 20 

3. When a man hath taken diſtreſs, and the cattle diſ- 
trained, as he is driving them to the pound, go into the 
houſe of the owner; it he that took the diſtreſs demand 
them of the owner, and he deliver them not, this is 
reſcous in law. 1 Inſt. 161. 
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ly or exceſſively diſtrained ; and if they be, that deſiye. 

rance be ſpeedily made of them by replevy, (or taking 
back the pledge): otherwiſe the huſbandry of the realm, 
and mens other trades, might be overtarown or hinde 01 
2 Inſt. 106. 

2. To which purpoſe, it is enacted by the 1 2. 
M. c. 12. that the ſheriff of every county ſhall, at his 
firſt county day, or in two months after he hath receiv 
his patent of oFce, appoint and proclaim in the (hire 
town four deputies at the leaſt, dwelling not above 19 
miles one diſtant from another, to make replevies ; on pin 
of 51. for every month that he ſhall lack ſuch deputy or 
deputies, half te the king, and half to him that ſhall ſue 
in any court of record, /. 3. 

3. And the ſheriff, or other officer having authority . 
grant replevins, ſhall in every replevin of a diſtreſs 
rent, take in his own name, from the plaintiff and "ay 
ſureties, a bond in double the value of the goods diſtrain- 
ed, to be aſcertained on the oath of one witnels, and con- 
ditioned for proſecuting the ſuit with effect, and without 
delay, and for duly returning the goods diſtrained, in cal: 
a return ſhall be awarded; before any deliverance be made 
of the diſtreſs; and the ſheriff ſhall aſſign ſuch bond to 
the avowant, or perſon making conuſance. 11 G. 2. c. 19, 
LS 

. avorory is, where one takes a diſtreſs, and the 
perſon diſtrained ſues a replevin; then he that took the 
diſtreſs muſt avoww and juſtify in his plea, for what cul: 
he took it, if he took it in his own right; and this 15 
called an avewry: if he took it in the right of another, 
then, when he hath ſhewed the cauſe, he muſt make c. 
nuſance of the taking, as bailiff or ſervant to him, in whoſe 
right he took it. Terms of the L. 


A. Sale of the diſtreſs. 


Diſtreſs taken for an offence preſented in the leet, may 
of common right be ſold, becaule it 1s a court of 1 
but otherwiſe it is, of diſtreſſes in courts that are not dl 
record, 12 Mod. 330. 

So a diſtreſs for an amercement in a court baron cannqt 
be fold ; but in ſuch caſe a diſtreſs infinite ſhall go. 1 
Bulſt. 52, 53. 


In like manner, before the ſtatute of the 2 77. . 1 


c. 5. diſtreſs for rent in arrear could not be fo! id, but 
detained till payment of the rent: But by the | 
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Diſtreſs, 
is enacted, that whereas the mofl ordinary and ready way 
far recovery of arrears of rent is by diſtreſs, yet ſuch diſtreſſes 
"mt being to be ſold, but only detained as pletges for enforcing 
the payment of ſuch rent, the perſons diſiraining have liitie be- 
neſt thereby e therefore from henceſarth, where any goods ſhall 
P. be diftrained (I) for rent reſerved and due upin any demiſe, 
at his luſe, or contraci whatſoever, end the tenant, or owner of the 


elves 
akins 

by 
realm, 
ered, 


ceived gods diftramed, ſhall not within five days next after ſuch 
e (hire diftreſs taken, and notice (K) theresf (with the cauſe of ſuch 
* JE . . ag 7 , * 

68 tabing ) left at the chief manſion haue, or other mel notorious 


n pain Mlace on the premiſſs, replevy the ſame; in ſuch caſe the per- 


Puty or fn diftraining ſhall, with the ſheriff or under-fheriff of the 
all ſue county, or with the conſtable of the hundred, pariſh, ar place, 
where ſuch diftreſs ſhall be taken, cauſe the goods and chat- 
tels ſo diſtrained to be appraiſed by two ſwarn (L) apprati- 


Irity to 


reſs for rs (whom ſuch ſheriff, under-ſheriff, or conſtabie ſhall ſwear ) 
1 two t2 appraiſe (M) the ſame truly, according to the beſt of 
train: their underſtandings ; and after ſuch appraiſement, ſhall fell 
ac con- the ſame for the beſt price can be gotten for them, for ſatisfac- 
Without tun of the rent, and charges of the diſtreſs, appraiſement, 
in cal and ſale; leaving the averplus (if any) with the ſberiſt, un- 
Je mace der-ſheriff, or conſtable, for the owner's uſe. 2 W. te. 1. 
bond to c. 5. [. 2. 

c. 10. 2885 : 

Shall not within five days] M. 13 G. Grifjin and Scott. 

and the Treſpaſs for entring his houſe, and keeping poſſeſſion of 
ok the his goods eight days. The defendant juſtihes under a di- 
at cauſe ſtreſs for rent. But by the court; The defendant ought 
this is to have removed the goods at the five days end; and for 
another, the other three he is a treſpaſſer, and there is no juſtifhca- 
nake © tion. Str. 717. 
n who 


The conſtable of the hundred, pariſh, or place, where ſuch 
aijtreſs ſhall be taten] T. 7 M. Walter and Rumald. The 
| tenement wheteupon the diſtreſs was made, lay part in the 


| hundred of Kinafley in Miliſpire, and part in the hundred 


- 


of Andover in the county of Southampton; and part of the 


det, mij Wh Giltreſs was taken in Xinaſſey, aud part in Andover ; and all 


record impounded together in the hundred of Kinaſley ; and the 
re not o conſtable of Kinaſley adminiftred the oath to the appraiſers 
| for the whole, in the preſence of the conſtable of Andover, 

n cannct It was objected, that the goods which were taken in Au- 
1 go. 1 dove ought to have been impounded, appraiſed, and ſold 
5 in Andover; and that the conſtable of Andover, tho? pre- 
. fel ' WH nt in Kinafley when the appraiſement was made, had no 


bul TK CE jurifdiction. there, ſo that the whole was done ſolely by the 


conſtable of Kina/lty, which therefore as to the goods taken 
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a ter the term 
Expucd, 


iFreſs, 


CU /LL538 


in Andover was void. But by the court; the chafing the vetermi 
diſtreſs over into the other county, is a continuance of the minatic 
taking the diſtreſs; and the party, ſince it was for one in. be mad 
tire cauſe, cannot ſever the diſtreſs, but ought to chaſe beſore t 
them all together, and impound them in one pound. I. that it! 
Rayin. 5 3. ſuch les 
By the 1 2 P. & M. c. 12. no perſon ſhall take for termine 
keeping in pound, or impounding any diftrels, above 4d. kalenda 
for any one whole diſtreſs : and where leis hath been uſed, Curing 1 
there to take leſs; on pain of 5 J. to the party grieved, be- and dur 
ſides what he ſhall take above 4 d. /. 2.— arrear b 
And 

XI. Irregularity in-the proceedings. years, © 

| from, © 

Where any diſtreſs ſhall be made, for any kind of rent alter th! 


de, 
juſtly due, and any irregularity all be afterwards done 
by the party diſtraining, or his agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 


! 
made 5 a 
ſelllon t 


hold ove 


1io, but the party aggrieved may recover ſatisfaction for covered 
the ſpecial damage, in an action of treſpaſs or on the caſe; But t 
and if he recover, he ſhall have full coſts. 11 G. 2. c. 19, eril; fo 
J. 19. tedious i 

But no tenant ſhall recover on ſuch action, if tender of is over, 


amends hath been made before the action brought. .. 20, 


% 


le anal 
I C 14 il 
o 

** 
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ion, 


XII. Landlord re-entring on non payment. {At be 

UItINT | 

; S 

In caſe where a half year's rent ſhall be in arrear, and in the lil 
the landlord or leſſor hath right by law to re- enter for non- 2. If 


payment thereof; he may, without any formal demand or 
re-entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſes 
diſcharged from the leaſe, But this not toy bar the right 
of any mortgagee, And if the defendant files a bull in 


quit the 
{hall no. 
the time 
be recove 


Ci 19. 1 


equity, he ſhall not have an injunction againſt the pro- This 
ceedings at law, unleſs he ſhall bring the arrears into perhaps 1 
court, and, alſo the coſts taxed in the ſaid ſuit, Provid- ““ 'ubit; 


ive elſe 
ſuch circ 
16 be rid 
ſome exp 


ed, that if the tenant ſhall before the trial in ejectment, 
pay all the arrears and coſts, the proceedings on the eject- 
ment ſhall thenceforth ceaſe, 4 G. 2. c. 28. J. 2, 3» + 


AIII. Cafe of tenant bolding over. 


quate re 
vided in 
1. By the 8 An. c. 14. whereas tenants pur autre die s hereaf 
(that is, holding during the life of another perſon), and 
leſſces for years, or at will, frequently hold over aſter the 

determination 


Diſtrels 


g the determination of the leaſe; and whereas after the deter- 
f the mination of ſuch, or any other leaſes, no diſtreſs can 
ne in- de made for arrears of rent that grew due on ſuch leaſes 
chaſe beſore the determination thereof; it is therefore enacted 
Wi” that it ſhall be lawful to diſtrain after the determination of 
ſuch leaſe, in the fame manner as if it had not been de- 
ke for termined ; _—_— that the diſtteſs be made within fix 
e 4d, kalendar months after the determination of the leaſe, and 
1 uſed, during the continuance of the landiord's title or intereſt, 
d, be- and during the poſſeſſion of the tenant from whom ſuch 


arrear became due. /. 6, 7. 

And by the 4 G. 2. c. 28. If any tenant for life or 
years, or other perſon who ſhall come into poſſeſſion by, 
from, or under him, ſhall wilfally hold over any lands, 


of rent | ;fter the determination of ſuch term, and after dema: * 
's done made, and notice in writing £ given for d elivering the note 
jall not ſelllon thereof; he ſhall, for the time that de ſhalt o 
0 l. hold over, pay "doable the yearly value thereof, to be re- 
ion for covered y action of debt, in any court of ord LT. 
je Cale; But this remedy feemeth not al: ogether adequate to the 
3 10, evil; for three realons. | Becaule . luch * IS Certa Moly 
tedious and expenſive, 2. It is uncertain, when the action 
ender of Is Ger, whether the tenant will be able to pay. 3. What 


i chiefly wanted, namely, putting the landlord into poſ- 
(fon, is not obtained by ſuch action, but for tat he 
ſal} be ſtill to ſeek. A more ſhort and ealy method of 
ouſting the tenant of his. poſſeſſion, ſeemeth more eligible 


in the like caſes. 


J. 20. 


ear, and 
for non- 
mand or 
n reco- 
premiſſes 
the fight 
a bill in 


mall not accordingly deliver up the poſſe Mon thereof at 
the time ; he ail from-thenceforth pay double rent, to 
recovered in! like manner as the fingle rent 11 G. 4 


. 19. J 18. 


the pro- This clauſe alſo proceedeth upon a ſuppoſiti on, which 
ears into perhaps may not be true, namely, that che tenant is a man 

Provid- of A It is more likely, that if he were able to 
jectment, Ive elſewhere, he would not chute to hold over under 
the ejed- Iuch circumſtances, nor perhaps would the landlord want 


10 be rid of him. The putting him out of poſieflion, by 
ſome expeditious and eaſy method, ſzem2th the more ade- 
quate re medy | in this caſe alſo, in like manner as is Pre 
ied in the caſe where the tenant deſcitetn the premilles, 
autre d hereafter followeth. 

ſon), and 

r aſter the HK 2 AV. Ai. 
rmination | — 


5 37 4 
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2. If any tenant ſhall give notice of his intention to Hiding over af- 


quit the oremilles, at a time mentioned in ſuch notice, and 5 mur 
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XIV. Altorning to ſtrangers. 


Whereas the poſſeſſion of eſtates is rendred precarious, 
by tenants attorning to ſtrangers; it is ena cted, that al 
ſuch attornments mall be void; unleſs the ſame be made 
purſuant to ſome judgment at law or decree in equity, or 
be with the conſent of the landlord, or be to a mortgage: 
after the mortgage 1s become forfeited. 11 C. 2. c. 19, 


And tenants to whom any declaration in ejectment ſhall 
be delivered, ſhall forthwith give notice thereof to the 
landlord z on pain of forfeiting to him three years value 
of the rent; and the landlord may make himſelf defen- 
dant by joining with the tenant, or may appear by him- 
ſelf.” /. 2, 13. 


XY. Deſerting the premiſſes. 


If any tenant at rack rent, or where the rent reſerved 
ſhall be full three fourths of the yearly value of the demiſed 
premiſſes, who ſhall be in arrear for one year's rent, ſhall 
defert the premiſſes, and leave the ſame uncultivated or 
uncccupicd, fo as no ſufficient diftreſs can be had, two 
Juſtices n no intereſt in the premiſſes) may, at the 
en of the landlord, go upon and view the ſame, and 
ax on the moſt notorious part of the premiſſes, notice 
(N) in writing, what day (at the diſtance of 14 days at the 
leaſt) they will return to take a ſecond view; and if on 
ſuch ſecond view, the tenant ſhall not appear and pay the 
rent, or there ſhall not be ſufficient diſtreſs on the pre- 
miſſes, then the juſtices may put the landlord into poſſeſ- 
ſion, and the leaſe as to ſuch*demiſe ſhall from thence be 
void. 11 C. 2. c. 19. / 16. 

But the tenant may appeal to the next juſtice or juſtice 
of aſſize; who may award colts to either party. /. 17. 

And the juſtices in this, and all other the like cales, 
ought to make a record (O) of the whole proceedings, to 
be produced afterwards in cafe of an action brought againk 
the landlord by ſuch tenant. For the juſtices are not t0 
carry witneſſes with them about the country, to teftit 
what they ſhall act as judges of record; nor doth it feem 
requiſite, aha they ſhould go and teſtify in a court upon 
their oaths, what they ſhall have acted in ſuch caſes ; but 
to make a record in writing under their hands and feats 
of all that hath been done: which record being produced 
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in court, ſeemeth to be the proper evidence in all ſuch 


caſes, "Ki that the law repoſeth an intire confidence there- | 


in, and it ſhall not be gainſaid; otherwiſe there would 
be no end of things. 


ri0us, 
bat all | 
\ nile MI. Rent in caſe of an extent or execution. 
ity, or ; 
tgagee In the caſe of K. and Cotton, T. 1755, it was de termin- Ex. nt or arecu | 
2 10. ed by the barons of the exchequer, and affirmed on a welt ** 
of error, that if a diſtreſs be made for rent, and before the 
nt hall five days given by act of parliament are expire 4 an extent 
to ihe I 2 ilued, tno' it be not levied, for a debt due to the c oven; 
1 the extent ſhall take place of the diſtreſs: becauſe the 
* diſtreſs doth not ouſt the dee of the effects into the 
Dy him- land. ord, but is only a pledge 0 c ſecurity 1 in his hands for 
his rent. f 
But by the 8 An. c. 14. No goods being on any meſ- 
ſuage, lands, or tenements, leated for life, term of years, 
x will, or otherwiſe, ſhall be liable to be taken by Pur 4 
reſerved tion, unleſs the party, at whoſe ſuit the execution is ſued 
-detnited out, ſhall before the removal of ſuch goods from of the 
nt, ſhall premilies, pay to the landlord or bis bailiff all ſuch rent 
vated or man be then due for the pr emiſles, provided th 12t it | 
1ad, two e BI to more than one year's rent; and if the fail 
„ at the arrears {hail exceed one year 's rent, then the party paying 
me, 2nd ſuch land 110 rd One year's rent, may proceed to execute his 
s, notice uogment, Jo 1. 
ys at the | And in cale of two executions, there ſhall not be two 
F a years ent paid to the Landlord: for the intent of the act 
d pay the "x" 1 aeg to the <adjovd only the rent for one year, | 
| the pre- The. "= S his own fault it he | let more run in arrear. 
to poſſeſ . eretore one year's rent to the landlord being paid to 
thence bt im on the firſt execution, the ſheriff is not to levy for 


him again any thing on a ſubſequent execution, &r, 
or juſtice 1024. 
7.1, | 
like cales, AVII. Rent on the death of tenant for life. 
edings, t0 
zht 220 1 where any leſſor or landlard, ee only Tenant for life 
Ire not to or life, in the land is, tenements or heretlitam cyiag- 
to teflif demiſed, happens to die before or on the day on Which 
th it ſeem 3 is reſe cis or made pay able, ſuch rent or any pu; 


ourt upon hereof | 18 not by law TECOVEr at Ole by the ect or 1 : 
caſes j but mini iſt; ators of ſuch le eſſor Or 1 landlord 3 is the erſen 
2 coals reverſion intitled thereto, other than for the uf 


g produced pation frem the death of the tenant for liſe; 0 
S , 


n H h 3 a | 


— 
= 
In. ——— — 


* * 


3 ——ů ů ů 


n — T ä 5 
— — — — — mg S044 
2 5 I . 8 — 


— 
As. 


\} 
, - 


advantage hath often been taken by the under-tenantt, 

who thereby avoid paying any thing for the ſame: far re. 
where any tenant tor hfe ſhall h happen to 
on which any rent was reſerve 
or made pay able, upon any demiſe or leaſe of any lands, 
tenements or heredita ns, which determined 6n the 
death of fuch tenant for life, the execuio s or adminiſtr;. 
tors of ſuch tenant for life may, in an action on the cafe, 
recover of ſuch under-ienant, it ſuch tenant for life die 
on the day on which the ſame was made payable, the 
whole, or it before ſuch day then a proportion, of ſuch 
rent, according to the time ſuch tenant for life liyed, 
of the laſt year, or quarter of a year, or other time f 
which the ſaid rent was growing due. 11 C. 2. c. 19. 


medy the reof, 
die velore Or ON tne day, 


F 15. 


In the caſe of Pagett and Gee, Dec. 4, 1753. Tenant 
in tail, remainder to the defendant in tee, leaſes for years, 
and dies Without iſſue a week before the day of payment 
of the half year's rent. The leſlee, at the day, Days al 
the halt year 's rent to the defendant, The executor cf 
the tenant in tal brings his bill for apportionment of the 


rent. By the loid chancellor Zardwicke: Thi 
point has never been determined; but this is ſo ſtrong a 


caſe, that I ſnall make it a precedent. T here are in it 
two grounds for relief in equity. The firſt arifes on the 
ſtatute of the . be 8 ariſes on the tenant's 
having ſubmitted to pay the rent to the deiendant.——— 
The relief ariſing pon the ſtatute, is, either ſrom the 
ſtrict legal conſtruction, or equity formed upon the reaton 
of it. And here it is proper to conſider, what the mit- 
chief was before the act, and what remedy is provided at 
common law. If tenant for life, or any who had a de 
terminable eſtate, died but a day before the rent reſerve 
on a leaſe of his became due, the rent was loſt. For no 
one was intitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action fur the ule 
and occupation; and that would not lie where there wa 
a leaſe, but debt or cevenant. Nor could the remaince 
man; becauſe it did not accrue in his time. Now thus 
act apppints the apportioning the rent, and gives the It- 
medy, But there are two eſcriptions of the perſon, 0 
W1iiOie CACCUTOTS the remedy 18 given. In the preamble 
1: is one having only an eſtate for life, In the enacting 
part, it is, tenant for life. Now tenant in tail comes e 
within the miſchief. 
at Common law would conſtrue it: 
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inclined in this court to extend it to the I ſhould 
make no doubt, were this the caſe of tenant in tail after 
poſi lity of iſtue Exit 1; ag he is. conſidered in many 
reſpects as tenar! for life only. He cannot ſuffer a reco— 
very. He ma) be injoined from committing waſte, ſuch 
as hurts the inhe:itance, as felling timber; the ugh not for 
committing common waſte, be ing conſidered as to that as 
tenant in tail. Were it this caſ2 of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, tho' it ſays only tenant for life: It would ” 
playing with the v7 rds tN lay otherwiſe. Theſe C2 
ſhew the neceſſity of conſtruing this act beyond. the Greg 
Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the ir heritance in him, and may 
when he pleaſes turn it into a fee: but if he does not; at 
the inftant of his death he has but an intereſt for life. 
Such too is the caſe of a wife tenant in tail%x proviſiane 
mariti, Upon this point I give no abſolute opinion. As 
to the equity ariſing from this ſtatute, I know no better 
rule than this, euitas ſeguitur legem. Where equity finds 
a rule of law agreeable to conſcience, it purſues the ſenſe 
of it to analogous caſes, If it does fo as to maxims of 
the common Jaw, why not as to the reaſons of acts of 
parliament ? Nay, it has actually done fo, on the ſtatute 
of forcible entry ; upon which, tais court grounds bills, 
not only to remove the force, but to quiet the poſſeſſion. 
That act requires a legal eſtate in poſtefion: This court 
extends the reaſon to equitable intereſt———But I ground 
my opinion in this caſe, upon the tenant's having ſub- 
mitted to pay the rent, He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 
land the laſt half year. He paid it to the defendant, 
which he was not bound to do in law. And in ſuch a 
caſe, the perſon he pays it to ſhall be accountable, and 
conſidered as receiving it for thoſe who are in equity in- 
titled to it. The dir Ren muſt be that preſcribed by the 
ſtatute; and then the plaintiff is intitled to ſuch a propor- 
tion of the rent as accrued during the teſtator's life, ——- 
And accordingly it was decreed, 


H h 4. P. &/ | [ = 


Rent recovera- 
ble by executors 
or admigiſtra- 
£015, 
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III. Rent how far recoverable by executors er ad 
miniſtrators. 


By the 32 H. 8. c. 37. Foraſmuch as by the order of 
the common law, the executors or adminiſtrators of te. 
nants in fee ſimple, tee tail, and for term of life, of rents 
ſervices, rent charges, rent iccks, and fee farms, have ng 
rem-dy to recover ſuch arreurages of the ſaid reiits or fee 
farms as were due to their teſtato:s in their lives, nor yet 
the heirs of ſuch teſtator, nor any perſon having the te. 
verſion of his eſtate after his deceaſe, may diſtrain or have 
action to levy the ſame; it is enacted, that the executors 
and adminiſtrators of every ſuch, perſon to whom any ſuch 
rent or fee farm ſhall! be due and not paid at the time of 
his death, way have an action of debt for the fume, 
againſt the tenant who ought to have paid the ſame, or 
againſt his executors and auminiſtrators z or may digte 
upon the premiſſes, ſo long as they continue in the pol- 
ſeſſion of ſuch tenant in demeſne, who ought immediately 
to have paid the ſame to the teſtator in his life, or of any 
other perſon claiming the ſame only by and from ſuch te- 
nant by purchaſe, gift, or deſcent. / 1. 

In like manner the huſband may have action, or di- 
ſtrain for arrears due in the life time and in the right of 
his wife, /. 3. 

And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and 
unpaid at the death of ſuch other perſon 3 he, his execus 
tors or adminiſtrators, may have action of debt againſt the 
tenant in demeſne that ought to have paid the ſame when 
it was firſt due, his executors and adminiſtrators, or ma 
diſtrain for the ſame upon the premiſſes, in ſuch Ke man- 

ner as he might have done, it the perſon by whoie death 
the eſtate was determined had been in full life. „ 4. 

Note, ee farm is, when the lord, upon the Creation d 
the tenancy, reſerves to himſelf and his heirs, either the 
rent for which it was bcfore let to farm, or at leaſt 1 
fourth part of the value; without homage, fealty, 0 
other ſervices, beyond what are eſpecially comprized n 

the feoffment : and it is called a fee farm rent, becaulei 
farm rent is reſeryed upon a grant in fee. 2 fl. 44. 
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XIX. Of diſtreſs by warrant of juſtices of the peace. 


By the 27 G. 2. c. 20. It is enacted as follows: In all 


ad. 


ler of caſes ruhere any Juſtice of the peace is or ſhall be required or im- 
of te- powered by any act of parliament, to iſſue a warrant of diſtreſs, 
| rents for the levying of any penalty inflicted, or any ſum of money 
ave no directed to be paid by ſuch act; it ſhall be lawful for the juſtice 
or fee granting fuch warrant, iberein to order and direct the goods 


or yet and chaitels ſo to be diſtrained, to be fold and diſpoſed of within 
the te- a certain time to be limited in ſuch warrant, ſs as ſuch time 
)r have be nat leſs than four days, nor more than eight days, unleſs the 
ecutors penalty or ſum of money for which ſuch diftreſs (hall be made, 
ay ſuch together with the reaſonable charges of taking and keeping ſuch 
time of diſtreſs, be ſooner paid. 

ſame, And the rfficer making ſuch diftreſs,. ſhall and may deduct 


ame, ot the reaſonable charges of taking, keeping, and ſelling ſuch di- 
Gitirain fireſs, out of the money ariſing by ſuch ſale; and the overplus 
the pol (if any) after ſuch charges, and aj3 the ſaid penalty or ſum of 
\eClately miney, ſhall be ſatisfied and paid, Mall be returned on demand, 
or of any ts the owner of the goods ſo diſtrained: and the cer execu- 
ſuch te- ting ſuch warrant, if required, ſball ſhew the jame to the per- 
ſon whoje goods are diſtrained, and ſhall ſuffer a copy theresf to 
„ or di- be taken. 
right of But this ſhall not extend, to alter any proviſions relating 10 
diſreſſes to be made for the payment of tithes and church rates 
farms for by the people called quakers, contained in the acts of the 7 & 8 
-hind and W. c. 34. and the 1 G. ſt. 2. c. 6. 
855 * Order and direct the goods 40 be ſoid) And in this caſe no 
me wh replevy lies: the ſheriff having no power to examine the 
; or maj proceedings of the juſtices, 1 Barnardift. 110. Str. 1184. 
like man- 


Officer may deduct the reaſonable charges] But here is no 
power given to the juſtices, to aſcertain ſuch charges, 
| therefore it ſeemeth, that the officer executing the warrant 
reation d mall be the ſole judge thereot in the firſt inſtance, and 
either the afterwards, if the owner of the goods diſtrained ſhall be 
at Jealt 1 diſſatisfied, the reaſonableneſs thereof ſhall be determined 
fealty, c by a judge and jury upon an action brought. 


hoie death 


14 


nprized i But by ſpecial ſtatutes, this power of aſcertaining the 
 becaulc a WW charges of diſtreſs and ſale, is ſometimes given to the ju- 
fl. 44+ ſtices, as is ſet. forth in this book under the reſpective 


titles, 


IIA. 0 Tithes 


| 
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Tithes and church rates by the * called quakers) The 
aboveſaid ſtatutes of the 7 & 8 24. and 1 G. 1.2 | 
c. 6. relates not only to t#thes and church rates (by which 
laſt ſeemeth only to be under ſtood the churchwazden; 
rate for the repair and other uſes of the church,) but al 
to any cuſtomary or other rights, dues, or payments, be- 
longing to any church or chapel, winch of right by lay 
and cuſtom ought to be paid for the ſſipend or m.intenance 
of any miniſter or curate olhci ating In any oy eh or 
chapel. 
words of this os, unleſs it be | in the ca als of be or 
church rates, the juſtices may order the diſtreſs for those 
other dues and payments to be detained for a certain 
time, and the officer may deduct the charges not only of 
diſtraining, but alſo of keeping and ſelling the diſtteß, 
whereas by thoſe former adts above mentioned, the off. 
cer was only allowed to deduct the neceflary charges of 


diſtraining. 


THE eight precedents next following, drawn and 
communicated to the author by a gentleman of grezt 
learning and judgment, acting in the commiſſion. of the 
peace , are inſerted, not only as uſeful in this place, 
but as excellent patterns for our imitation in all other 


like caſes. 


A. Complaint to be exhibited in writing before tuo 
juſtices, in the caſe of goods clandeſtinely te- 


moved; on the 11 G. 2. c. 19. 
Weſtmorland. E it — that this day if 
A. I. complaineth, that 
A. O. of hath — and clandeſtinely removed 
and conyezed away certain goods and chattels of not er- 
ceeding the value f 501. from at to prevent 


from diftraining the ſaid goods and chattels for area 
of rent due to "o fat 4 or the ſaid ——— And tht 
D. coman, and C. O. © eoman, Wii 


ä —— 


* The late Sir Thomas Drury, Baronet, 


] uf: ces 


[ ntereſt; 
that A. 


linely r 


Of — 


Vent — 


arrears 
that B. 
wilfully 
fraudule 


ſaid gra 


therefore 
with tg 

- 4 
before u 
of — 
under 04. 


* 1 

the 
l. 2. 
Winch 
"Geng 


#434 


certain 
"ny of 
iſtreſs; 
he of. 


Ses 07 


vn and 
f orezt 

of the 
s place, 
II other 


ore tuo 
1ely te- 


net h, that 
removed 
— not ex- 
fo preveni 
J arrears 
And that 
nan, Al. 
fuly 


— 


peace of 


to, / 
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ully and knowingly aided and offified the ſaid A. O. in fo 


fr audulently and clandeſtinely removing and conveying away the 
ſaid goods and chattels, and in concealing the ſame. 


* . 


Exhibited at —— the —— day of 
before us — juſtices of the peace 
of reſiding near not being 
intereſted in : 


B. Warrant thereupon to ſummon the parties con- 
cerned, 


Weſtmorland, 1 To the conſtable of Oe. 


HER EAS a complaint in writing hath been this—— 
| day of exhibited before us 
Juſtices of the peace — reſiding near nat being 
Interefled in by A. I. of —— gentleman, ſeiting forth 
that A. O. of yeoman, hath fraudulently and clandeſ- 
linely removed and conveyed away certain goods and thattels 
of not exceeding the value of 501. from —— to pre- 
vent - from diſtraining the ſaid goods and chattels, for 
arrears of rent due to the ſaid ——— for the ſaid — And 
that B. O. of —— yeoman, and C. O. of —— — yeoman, 
wifully and knowingly aided and aſſiſted the ſaid --—— in fo 
fraudulently and clandeſlinely removing and conveying away the 


— 


| ſaid grods and chattels, and in concealing the ſame : Theſe are 


therefore to command you, and each and every of you, forth- 
with to ſummon the ſaid A. O. B. O. and C. O. to appear 
before us at on the day of „at the hour 
of ——— Zo anſwer the matter of the ſaid complaint, Given 
under our hands and ſeals at the — day of ——, 


C. Order of two juſtices thereupon. 


The order and ad;udication of and 
juſtices of the peace of 8 


* JHEREAS A. 0. of 
charged before us 
reſiding near 


Weſtmorland, ; 


yeaman, hath been duly 
Juſtices of the 
not being intereſted in 

— with 


and 
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mw having fraudulently and clandeſtinely rimmyd 


and conveyed away certain goods and chattels f nt er day of — 
ceeding the value of 501. from to prevent the ſaid won 
rom diſtraining the ſaid goods and chattels, fir c- arvicred 
rears of rent due to the ſaid for the ſaid « And conveyed 
whereas B. O. of — yeaman, and C. O. of —— peng d/tramn 
have been alſo duly charged before us, with having wilfully * to the ſat 
knowingly aided and aſſiſted the ſaid in ſo fraudulnt) and C. ( 
and clandeſtinely removing and conveying away the ſaid gau full N 
and chattels, and in concealing the ſame; And we the ſaid fraudule 
Juſtices having ſummoned th# parties concerned, and examined whos 
the fa, and all proper witneſſes upon oath [or in caſe of a and (3- 
quaker, upon affirmation required by law,)] And it appearing neglected 
and being fully proved bafore us, that the ſaid A. O. did | f 1 
raudulently and clandęſtinely remove and convey away, a 5 | 
aforeſaid, being of the value of: and the goods and chat. Fs 1 
telt of the ſaid ; Ard it alſo appearing and being ful ED . 
proved before us, that the ſaid B. O. and C. O. wilfuly and * 5 + 
knowingly aided and aſſiſted the ſaid A. O. in /o removing ard e ow 
conveying away, as aforeſaid, the ſaid —— and in concealing ” 7 s 
the ſame We the ſaid juſtices do therefore this —— 40 if wy 5 
- determine and adjudge that the ſaid A. O. B. O. ar ng ſe F 
C. O. are guiliy of the offences, with which they the ſu {gy 125 
A. O. B. O. and C. O. are charged as aforeſaid, and ity 2 r 
are convicted thereof ; And we do hereby order and adjuize e 
them the ſaid A. O. B. O. and C. O. to pay the ſum of —— 
being double the value of the ſaid goods and chattels, to —— E. T 
or to bis bailiff, ſervant or agent, on or before the day : 
Of — Given under our hands and ſeals at thy 
8 80 : Weſtme 
D. Warrant of diſtreſs, in caſe the offenders he. peace 0) 
ving notice, refuſe or neglect to pay, pu- * Ken 
ſuant to the preceding order. 11G. 2. c. 19. and —- 
27 G. 2. c. 20. | /ale whe 
warrant 
Given u 


Weſtmorland. ; To the conſtable of —— &c. 


HEREAS A. O. of 


yeoman, B. O. of — 


yeoman, and C. O. of ——— yeoman, were by an 
der dated the —— day of —— under the hands and ſeats © 
us —— and—— juſtices of the peace of reſiding near —— 
not being interefled in ordered to pay the ſum of ——* 


er his bailiff, ſervant, or agent, on or before the——— 
4⁴ 


Diſtreſs, 


ved ay of — being double the value of certain gods and chat- 
t ex- tels of the ſaid which the ſaid A. O. was before us duly 
e js anvicted of having fraudulently and clandeſtinely removed antl 
Ir er- anveyed away from to prevent the ſaid — from 
; And diſiraining the ſaid gords and chatteis for arrears of rent due 
nn, 19 the ſaid or the ſaid. ani which the ſaid B. O. 
ly and and C. O. were alſo duly convicted before us, of having wil- 
ulenth fully and knowingly aided and aſſiſted the ſaid A. O. in ſo 
| goods fraudulently and clandeſtinely removing and conveying away, 
e ſaid and in concealing the ſame ; And whereas the ſaid A. O. B. O. 
amined and C. O. having notice of our ſaid order, have refuſed or 
le of a neoleted to pay, and have not paid, the ſaid ſum of — 
bearing hurſuant thereunto, and the ſame bath been fully proved before 
did }? 1; Theſe are therefore to command you, and each and every 
ay, a of you, to levy the ſaid ſum of by diſtreſs and ſale of 
d chat. | the goods and chattels of the ſaid A. O. B. O. and C, O. 
al and we ds hereby order and direct the goods and chattels fo te 
ully and be diſirained, to be ſold and diſpoſed of, within days, 
ing ani unleſs the ſaid ſum of —— for which ſuch diſtreſs ſhall be 
1 made, together with the reaſonable charges of taking and keep= 
= ing ſuch diſtreſs, ſhall be ſooner paid : And you are alſo hereby 
0. * commanded to certify to us, what you ſhall do by virtue of this 
wy . eur warrant, Given under our hands and ſeals at the 
„ ——— 
? 0f—— 
'0— F. The conſtable's return thereupon of the want of 
"71.2 diſtreſs. | 
Weſtmorland, J A. C. conflable of ——— & hereby cer- 
tify — and — juſtices of the 
lers ha- peace of — that I have made diligent ſearch for, but ds 
u, Pur- not know of, nor can find, any goods and chattels o | 
2. C, 19. — (T2 mm or of any of them, by diflreſs and 
ſale whereof I may levy the ſum of purſuant to their 
warrant for that purpoſe dated the — day of > 
Given under my hand this —— day of ——, 
Kc. | 
Dd. of — 
P by an of- 
nd ſeals © i 
near —— 
. 
Fi Jo. F. Com- 


dit) 
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F. Commitment thereupon to the houſe of cx. 
rection, 


To the conſtable of &c. and alſo 
to the keeper of the houſe of correction 
at . 


Veſtmorland. 


H E R E A 8 and and Were 
by an order dated the day of under 
the hands and ſeals of us — juſtices of the peace of — 
reſiding near not being intereſted in — ordered 
to pay the ſum of to or to his bathff, ſervar, 
or agent, on or before the day o being double 
the value of certain goods and chattels of the ſaid ——— 
which the ſaid was before us duly convicted of having 
fraudulently and clandeſtinely remoded and conveyed away fun 
— to prevent the ſaid from diftraming the ſaid 
govds and chattels, for arrears of rent due to the ſaid — 
for the ſaid And which the ſaid and 
were alſo duly convicted before us of having wilfully and know- 
ingly aided and a/fified the ſaid in fo fraudulently and 
clandeſtinely removing and conveying away, and in concealing 
the ſame ; And whereas the * and —— 4d — 
having notice of our ſaid order, have refuſed or neglectad u 
pay, and have not paid, the ſaid fum of purſuant there- 
unto, and the ſame hath been duly proved before us ; And 
whereas it appears to us, by the return e conflable if 
dated the day of —— : has he hath mail: 
| diligent ſearch for, but doth not know of, nor can find, an 
goods and chattels of the and —— and ——— 
or any of them, by diflireſs and ſale whereof the ſaid fo 
of may be levied, purſuant to our warrant dig 
made and iſſued for the levying the ſuid ſum of —— 9 
diftreſs and ſale of the goods and chattels of the ſaid —— 


and and — 2 are nee to command you 


nd CDC 9; * 15 


ol the + ſaid 
them to the ſaid houſe of correction Wicke $7 efaid, an- is del 
them there to the ſaid keeper of the faid houſe of corret!1 


And theſe are alſs to command” you the ſaid keeper of the 2 


houſe o, correction, to receive them the ſaid and —— aud 

—— into the ſaid houſe of correfim, and there keep t them 1h 

hard labour, without bail or mainprize, for the ſpace of fi 
months, unleſs the faid ſum of —— fo ordered ts be 
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Weſtmorland. 
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eferiſaid, ſhall be ſooner ſatisfied Given under our hands and 


Of Emmons the 


day of ——, 


| G, Form of a complaint and oath to be made be- 


fore a juſtice, in caſe of a dwelling houſe, where 
goods and chattels are fraudulently and clan- 
deſtinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being 
taken and ſeized as a diſtreſs for arrears of 
rent. 


Weſtmorland. B* it remembred, that this day of 


A. I. of yeoman, com- 
paineth and maketh oath, that cartain goods and chattels of 
- yeoman, have been fraudulently and clan- 
d:flinely conveyed and carried away frem by the faid 


A. O. his ſervant or ſervants, agent or agents, or other per- 


{mm or perſons, aiding or aſſiſting therein, to prevent —— from 
ditraining the ſaid goods and chattels for arrears of rent due 
to the faid —— for the faid——— ; And that the 
gend and chattels are put, placed, or kept, in the houſe, barn, 
fable, outhoufe, yard, cloſe ar other place of —— at —— 
kched up, faſtened, or ctherwiſe ſecured, fo as to prevent the 
ſaid goods and chattels from being taken and ſeized as a dij- 
treſs for arrears of rent; And that the ſaid A. I. hat? 
a reaſonable ground to ſuſpect, and dith ſiſpect, that the 
fad goeds and chattels are in the dwelling houfe of the ſaid 
— 


. 
Taken and ſworn at —— the 


day of before —— 


II. Warrant upon the preceding complaint and 
oath, 


To the conſtable, headborough, borſhol- 
der, or other peace officer of — and to 
each, and every of them, 


— 
- 
, 


\ HERE AS A. I. of — eaman, hath this 


* 9 7 „ * 1 f : * . * * * 
day of OO ee exhibited L753 campigint and Made cat 


be ſore — — 1e ths 110 4 , * 244 4 F. 
/ Ju} ces OTF IPC Peace of ——— Dat certain £49048 


Land chattels of A. CY of 


5 1 7 7 f * 
Fea Fg. an, * 72 bt en 7 64 UM 1: en ty, 
33 I 4 * 
. ** = ) 
cande/tinely c ang dd, ien dada em — 99 fe 
* - 


8 ſaid 


479 


8 5 ' 
2 = 9 i 
mo IRS (= TV * . 


Diſtreſs, 


faid A. O. his ſervant or ſervants, agent or agents, vr alle 


perſon or perſons aiding or aſſiſting therein, to prevent——_ ay 
from diftraining the ſaid goods and chattels for arrears if rt 5. ; 
due to: the ſaid——for the ſaid ; Aud that lc , 4 +. 
goods and chattels are put, placed, or kept in the houſe, lam, 8 2 
fable, outhouſe, yard, cloſe, or other place of — at —. 55 
locked up, faflened, or otherwiſe ſecured, fo as to prevent thy ene 
ſaid goods and chattels from being taken and ſeized as a di- 

or arrears of rent ; and that the ſaid A. I. hath a reaſoull; Mitne/ 
ground to ſyſpeft, and doth ſuſpect, that the ſaid gods and * 
chattels are in the dwelling houſe of at —— : The A 
are therefore to command . you, and each and every of ym, f 1 


aid and afſi/l his ſteward, bailiff, receiver or other pern 
on perſons impowered to take and ſeize, as a diſtreſs for rent, ils 
ſaid goods and chattels, in the day time, to break open and enter 
into the ſaid dwelling houſe, barn, fable, outhouſe, yari, 
cloſe, or other place of the ſaid at and to take and 
I ſeixe the ſaid goods and chattels for the ſaid arrears of rat, 
according to lau. Given under my hand and ſeal at —— 


the day of 


JT. The form of the inventory of the goods dil: 
trained may be this. 


© 
V. 


tz the be 


I. 


XN inventory of the ſeveral goods and chattels, diſtraiui ive va] 
by us whoſe names are underwritten, the day if Appri 
in the year in the houſes, outhouſes and land f 
A. T. in —— by the authority and on the behalf of A. L. 
—— for —— pounds arrear of rent due to him the ſaid A. U. N. N 
In the dwelling houſe : | 
One table, 
Six chairs, &c. Ab 
In the cow houſe : 
Six cows, A 
Two calves, &c. 9 
made unt 
| of la 
K. Notice, vn ww 
'. 18 | meſuage 
If kf AT. | hing, 4 
i I AK E notice, that by the authority and on the behalf i fad, unt 
1 your landlord A. L. I have this day of —— "8 ſhton, 
l the year of our lord —— diſtrained the ſeveral goods and chats 5 d, 1 
"nt ſpecified in the ſchedule hereunto annexed, in your houſes, 0 1 2 
| houſes, and grounds, at —— for — pounds arrear of 1 * yg 
1 dal 


Diſtreſs. 


Y other due to him the ſaid A. L. And if you fhall not pay the ſaid 
— rent ſo due and in arrear as aforeſaid, or replevy the ſaid goods 
of rent and chattels, I ſhall, after the expiration of five days from the 
the ſaid date hereof, cauſe the ſaid goods and chattels to be appraiſed 
„ barn, and fold, according to the fiatute in that caſe made and pro- 
it — Wl vided, Given under my hand the day and year firſt above 
vent the written. | : 

aftriſ A. D. 
zaſoabl IWitneſs that a copy hereof was 

gods and | this day delivered to the ſaid 

* Theſe A. T. (Or, left at the chief 

F you, ty manſion houſe of the ſaid A. T.) 

er perſon 2M , . 

rent, the 

nd enter Ln Appraiſers oath, 

ty Jara, 

take and 


OU and each of yeu ſhall well and truly appraiſe the 
V goods and chattels mentioned iu this inventory, according 


ty the bet of your underſianding : So help you God, 


$ of rent 


M, Form of the appraiſment. 
ods di. 
HE appraiſment may be in the form of the inven- 
tory, ſpecifying the particulars, and their reſpec- 


diftraind tive valuations : And then add at the end, 
— day of Appraiſed by us, this 94 7 in the year 
a * / B. Ix ſworn appraiſers. 


id A. L. : : 
N. Notice to be affixed on the premiſſes being 


' deſerted. 


Abraham Sutcliffe, 


AKE notice, that upon the complaint of Eleanor Aſhton 
of Underley in the county of Weſtmorland, widow, 
made unto us John Moore, eſquire, and Richard Burn, doctor 
ef laws, two of his majeſly's juſtices of the peace far the ſaid 
equnty, that you the ſaid Abraham Sutcliffe have deſerted the 
meſJuage and tenement called conſiſting f fituate, 
| ling, and being at Underley aforeſaid, in the county afore- 


he behalf i ſaid, unto you demiſed at rack rent by her the ſaid Eleanor 


„-I ton, and that there is in arrear and due from you the ſaid 
and chattt A. 8. unto ker the ſaid E. A. one while year's rent for the 
houſes, * ſaid demiſed premiſſes, aud that you have left the faid premiſes 
rear of ris uncultivated and unoccupied, fo that ng ſufficient diftre cen be 


ou Vol. I. I i bad 


481 


482 Diſtreſs. 


| had, to countervail the ſaid arrears or rent ; we the ſald ju- 
1 flices, (having no interęſt, nor either of us having any inte- 
in the ſaid demiſed premiſſes) on the ſaid complaint, as aforeſaid, 
and at the requeſt of her the ſaid E. A. have this day why 
upin and viewed the faid demiſed premſſes, and do find the 
ſaid complant to be true; and on the 28th day of this proſe 
month of February we will return to take a ſecond view 
thereof, and if upon ſuch ſecond view, you, or ſome perſqn ar 
your behalf, ſhall not appear and pay the ſaid rent in arr, 
or there fhall not be ſufficient diſtreſs on the faid premiſſes, the 
we the ſaid juſtices will put her the ſaid E. A. into the y. 
ſeſſion of the ſaid demiſed premiſſes, according to the form if 
the flatute in ſuch caſe made and provided. In witneſs wheref 
we have hereunto ſet our hands and ſeals, and have cauſe] 
this notice to be affixed on the out door of the manſion has, 
the ſame being the mef! notorious part of the ſaid premiſs, 
this fourth day of February in the 27th year of the reign if 
our ſovereign lord George the ſecond of Great Britain, France, 
and Ireland, king. 


O. Record of putting the landlord into pol- 


ſeſſion. 


Weſtmorland. DE i remembred, that on the fourth day 
of February in the 27th year of the reign 
of our ſovereign lord George the ſecond of Great Britain, 
France, and Ireland, King, defender of the faith, and |; 
forth, at Underley in the ſaid county, Eleanor Aſhton if 
Undetley aforeſaid, in the county aforeſaid, widow, complained 
unte us John Moore, eſquire, and Richard Burn, diftr if 
laws, two of the juſtices of our ſaid lord the king, aſſignad is 
keep the peace within the ſaid county, and alſo to hear and deter- 
mine divers felomes, treſpaſſes, and other miſdemeanors in tit 


faid county committed, That fhe the ſaid Eleanor Aſhton die 


demiſe at rack rent unto Abraham Sutcliffe of yeoman, 
the meſſuage and tenement called conſiſting of 


ſituate, lying, and being at Underley aforeſaid, in the county 
aforeſaid ; and that en the ſaid fourth day of February in 1% 
year aforeſaid, there was in arrear and due unto her the ſaid 
E. A. from him the ſaid A. S. tenant of the ſaid demiſed pre- 
mm [Jes one whole year's rent thereof ; and that he the ſaid A. 8. 
had deſerted the ſaid demiſed premiſſes, and left the fame un- 
1 cultivated and unoccupied, fo as no ſufficient diſtreſs could be 
wh had to countervail the ſaid arrears of rent: whereupon the ſal 
1 E. A. then and there, to wit, on the ſaid fourth day 
| 3 February 
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1d ju- February in the year aforeſaid, at Underley aſbreſaid, in the 
inter rnty aforeſaid, requęſted of us ſo as aforeſaid being juſlices, 
reſaid, to her in this behalf that a due remedy fhould be provided, 
y cone according to the form of the flatule in that caſe made. Il lich 
ind th; emplaint and requeſt by us the aforeſaid juſlices being heard, 
preſent we the ſaid John Moore, eſqurre, and Richard Burn, cler}, 
id view tuſtices aforeſaid (having no intereſt, nor either of us having 
erſon on any intereſt, in the ſaid demiſed premiſes) on the faid fourth 
arrear, day of February in the year aforeſaid, at Underley aforeſaid, 
es, then in the county aforeſaid, did perſonally go upon and view the 
the poſ⸗ faid demiſed premiſſes, and then and there upon cur own proper 
farm of view did find the ſaid complaint ta be true, and did then and 
whererf there affix on the moſt netorious part of the faid demiſed pre- 
e cauſed miſſes, to wit, upon the out door of the manſion houſe there, 
n houſe, a notice in writing under our hands and ſeals, that we the ſaid 
remi{es, juſlices, on the 201th day of the ſame month of February in the 
reign of year aforeſaid, would return to take a ſecond wiew thereof. 
rance, Up which ſaid 28th day of February in the 27th year afore- 
ſaid of our ſaid ſovereign lord, we the ſaid juſtices do now re- 
turn, come upon, and take a ſecond view of the premiſes afore- 
ids ſaid, and there upon cur own proper view do find, that he 
18 the ſaid Abraham Sutcliffe doth not appear, nor any perſon 
in his behalf doth appear, and pay the ſaid rent in arrear, 
and that there is no ſufficient diſtreſs upon the premiſſes afore- 
tb day ſaid, nor upon any 3 ky — a. 2 3 
the reign of rent, Therefore we the ſaid juſtices, at Underley afore- 
Briten, ſaid, in the county aforeſaid, on the 28th day of February 
„ and , afmeſaid in the year aforeſaid, do put the ſaid Eleanor Aſhton 
{hton 9 , the peſſeſtam of the ſaid demiſed premiſſes, according to the 
om planed form of the flatute aforeſaid. In witneſs whereof we the 
doctor of jad juſtices, unto this record do ſet our ſeals, at Underley 
Mud | ofireſaid, in the county aforeſaid, on the ſaid 28th day of Fe- 
and dete bruary in the 27th year aforeſaid of the reign of our ſaid j1- 
ors in 1 vereign lord George the fecond of Great Britain, France, 
ſhton 4s nd Ireland, king, | 
— yeominy 
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Diſtringas. See Pꝛoceſs. 
Divine Service. See Publick Moꝛſhip. 
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Dogs miſchie- 
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Penaity of 
ſtealing dogs, 


Dogs, 


So far as Dogs fall under the conſideration of the 
Game laws. See title Game. 


1 K laſtiſt, going in the ſtreet unmuzzled, from the 

ferocity of his nature being dangerous and cauſe 
of terror to his majeſty's ſubjects, ſeemeth to be a com- 
mon nulance, and conſequently the owner may be in- 
dicted for ſuffering him to go at large, 

If a man has a dog that kills ſheep, this is not a public 
nuſance, but the owner of the dog (knowing thereof) iz 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an aGlion 
upon the caſe for ſuch killing, the plaintiff ſhall be fe 
quired to prove in evidence, that the dog had uſed u 
kill ſheep. Dyer 25. Het. 171. 

And in order to maintain an action for biting by the 
defendant's dog, it muſt be proved alſo that he knew his 
dog to be uſed to bite; but one inſtance is ſufficient in 
that caſe. 12 Mod. 555. 

And if a man keeps a dog accuſtomed to bite ſb, 
and he knows it, and notwithſtanding he keeps the dog 
ſtill, and afterwards the dog bites an horſe ; this ſhall be 
actionable, altho' he had been known before to bite ſhe 
only: becauſe the owner, after notice of the firſt mi 
chief, ought to have deſtroyed or hindred him from dcin 
any more hurt. Ld. Raym. 110. 

2. By the 10G. 3. c. 18. If any perſon ſhall ſteal an 
dog or dogs, of any kind or fort whatſoever, from the 
owner thereof, or from any perſon intruſted by the ownet 
therewith; or ſhall ſell, buy, or receive, harbour, de. 
tain, or keep any ſuch dog or dogs, knowing the ſame 
to have been ſtolen; every ſuch perſon ſhall, on cot- 
viction upon the oath of one witneſs, or his or her on 
confeſſion, before two juſtices, forfeit for the firſt offene 
any ſum not exceeding 301. nor leſs than 201. as to ſuc 
Juſtices ſhall ſeem meet, together with the charges pit 


vious to and attending ſuch conviction, to be aſcertain 


D 


by ſuch juſtice before whom the offender ſhall be con: 
victed; and if not forthwith paid, the ſaid juſtices ſhall 
commit the offender to the common gaol or houſe of cot 
rection, for any time not exceeding 12 calendar months, 
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| the year of our lord —— A. B. is convicted before us 
| of bis majeſty's juſtices of the peace for the 
| (ipecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be.) 
1 under our hands and ſeals, the day and year aforeſaid. 
1 | 


Dogs, 


nor leſs than ſix, or until the penalty and charges ſhall be 
paid; and if any perſon, having been convicted as afore- 
aid, ſhall afterwards be guilty of the like offence, and 
ſhall be thereof convicted in like manner as aforeſaid, 
every ſuch perſon ſhall forfeit not exceeding 501. nor 
leſs than 201. as to ſuch juſtices ſhall ſeem meet, to- 
getber with the charges previous to and attending ſuch 
conviction, to be aſcertained by ſuch juſtices before whom 
the offender ſhall be convicted; which ſaid penalties, or 
any of them, when recovered, ſhall be paid half to the 


| informer, and half to the poor ; and upon non-payment 


thereof,, ſuch juſtices ſhall commit the offender to the 


| common gao] or houſe of correction, for any time not 


exceeding 18 months, nor leſs than 12, or until the 
penalty and charges ſhall be paid; and ſuch juſtices ſhall 


| alſo order the offender to be publickly whipped, within 


3 days after ſuch commitment, in the town wherein ſuch 


| gaol or houſe of correction ſhall be, between the hours 


of twelve and one of the clock. / 1. 
And one juſtice, on information to him made, may 


gtant a warrant to ſearch for any dog ſtolen as aforeſaid ; 
| and in caſe any ſuch dog or the ſkin- thereof ſhall upon 
| ſuch ſearch be found, the ſaid juſtice ſhall take and re- 
| ſtore ſuch dog or ſkin to the owner thereof: and the per- 
| ſon in whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhall 
be ſo found (in caſe it ſhall appear that ſuch perſon was 


privy to ſuch dog having been ſtolen, or that ſuch ſkin 


| was the ſkin of any ſuch dog ſtolen as aforeſaid) ſhall 
| reſpectively be ſubje& and liable to the like penalties and 
| puniſhments, as perſons convicted of ſtealing any dog or 
dogs are herein before made ſubject and liable to. /. 2. 


And for the more eaſy conviction of offenders, the 


| jultices may cauſe the conviction to be drawn up in the 


| following form, or to the ſame effect, as the caſe may 
happen: 


Be it remembred, That on the day of in 


of _ 


Provided, that if any perſon ſhall think himſelf or her- 


| {lf aggrieved by any thing done in purſuance of this act, 


TY ſuch 


Dogs. 


ſuch perſon may appeal to the next general quarter ef. 


fions, within four days after the cauſe of complaint ſhall - 


ariſe ; ſuch appellant giving 14 days notice at leaſt in 
writing of his intention to appeal, and of the mat- 
ter thereof, to the perſon whoſe acts arc complained 
againſt; and within two days after ſuch notice, entring 
into a recognizance before a juſtice, with two ſureties, 
conditioned to try ſuch appeal, and abide the order 
of, and to pay ſuch coſts as ſhall be awarded by the 
juſtices at ſuch quarter ſeſſion: And the ſaid juſtices at 
ſuch ſeſhon, on proof of ſuch notice and recognizence, 
ſhall hear and determine the appeal in a ſummary war, 
and gward ſuch cofts to the parties appealing or appealed 
againſt, as they ſhall think proper: And their determi- 
nation ſhall be final; and no order or other proceedings 
touching the conviction of any offender againſt this a& 
ſhall be quzſhed for want of form, or be removed by ca- 
tiorari or other writ into any of his majeſty's courts of 
record at I/e/tminſter. ſ. 4. 

Here ſeem to be ſome dificulties upon this act: 2s, 
(1) With regard to the offence : If any perſon ſpall fica! 
any deg er dogs, It is not a mere Cavil, in a caſe where a 
man's property or liberty is ſo conſiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this act 
it is penal to ſteal a Bitch. In the cafe of horſe . ſtealing, 
the act runs, any horſe, mare, or gelding : And it is not 
uſual, where a man has ſtolen a mare, to indict him fer 
ſtealing a horſe, And fo tender is the law in theſe mat- 
ters, that when by the 1 Ed. 6. c. 12. it was enacted, 
that no perſon or perſons convicted of ſtealing horſes, 
mares, or geldings ſhould be admitted to the benehi of 
clergy ; this was not thought ſufficient to exclude from 
the ſaid benefit any perſon who ſhould fteal only one 
horſe, mare, or gelding; but an explanatory act (2 83 
Ed. G. c. 23.) was thought neceſſary for that purpole. 
And the reaſon is plain: What a man has a right to (as 
his life, liberty, or eſtate) by a clear and undoubted law, 
ſhall not be taken from him by a law leſs clear and cer- 
tain, And in this very act before us, a diſtinction ot 
ſexes is made throughout with reſpe& to the offenders (hum 
or ber, himſelf or herſelf, ) which diſtinction being not ob— 
ſerved with refpect to the sfence, it may poſſibly be ar- 
gued, that in a cafe ſo penal, the ſtatute ſhall not be ex- 
tended further than the words will ſtrictly bear, 

(2) With reſpect to the penalties : As the clauſe fands, 
there may be a doubt concerning the application of ths 
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Dogs. wy 
ſeitures for the firſt offence; for tho? it is ſaid, that the 
{aid forfeitures or any of them ſhall be paid half to the in- 
former and half to the poor, yet in the very next words 
following, it is ſaid, that on non-payment thereof the 
juſtices {hall commit the offender for any time not ex- 
ceeding 18 months nor leſs than 12, which words are 
only applic able to the penalty for a ſecond or other ſub- 
ſequent offence. In like manner, it ſeems doubt- 
ful, whether the co h ſhall be underſtood for the firſt, 
or only for a ſubſequent offence, Alſo the ſpecial time 
of whipping is not clearly aſcertained, being only bettweer 
the hours of twelve and one of the clock, which may be either 
in the morning ſoon after midnight, or in the afternoon. 
— "There is alſo a ſmall miſtake, where it is ſaid, that 

the charges of conviction ſhall be aſcertained by the 
juſtice before whom the offender ſhall be convicted ; 
4 whereas the conviction muſt be by tuo juſtices, 

of (3) The clauſe concerning the appeal ſeemeth incon- 
ſiſtent, or otherwiſe unintelligible, The appeal muſt be 
ts the next general quarter ſeſſions, within four days after the 


a cauſe of complaint ſhall ariſe, and of this fourteen days notice 
in ſhall be given to the perſons whoſe acts are complained againſt. 
to ———— Whatever theſe words may fiznify, the impri- 
0 ſonment is ſtill going on; for if the forfeiture is not forth- 


; | with paid, the offender ſhall be committed: And at all 
| events, the whipping will be over, before the appeal can 


commence. |] 

x1 Door t;reaking open. See Arreſt. 
7 Dower. See Fozkeiture. 

& 6 Drover of cattle. See Badger. 
on Drunxcnneis. See Alehouſes. 
Þ 8 Duelling. See Homicide. 
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Egyptians, See Uagrants, 


Embracery. Sce Maintenance, 


Eſcape. 


HIS is to be underſtood of eſcapes in criminal 
caſes; and not in civil caſes, as for debt, or the 
like. 


An eſcape is, where one that is arreſted gaineth his 
liberty, before he is delivered by courſe of law. Terms de 
la ley. | 

Eſcapes are of three kinds, 1. By a perſon who hath 
the offender in his cuſtody ; this is properly called an 
eſcape. 2. Cauſed by a ſtranger ; this is commonly called 
a reſcue. 3. By the party himſelf; either without force, 
which is {imply an eſcape, or with force, which is priſm 
breaking. Reſcous and priſon breaking are treated of under 
their reſpective titles; and this title treats only of eſcapes 
properly ſo called. Concerning which we will treat in 


the following order : 


J. Of eſcape by the party himſelf. 

II. Eſcape ſuffered by a private perſon. 

III. Eſcape ſuffered by an officer. 

IV. I hat is a voluntary, and what a megligent eſcaſt. 
V. Concerning the retaking of a perſon eſcaped. 

VI. Indidtment for an eſcape. | 

VII. Trial and conviction for an eſcape. 

Vl. Puniſhment of an eſcape. 

IX. Aiding in attempting to eſcape. 


Fa Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit themſelves to the 


judgment of the law, and to be ready to be juſtified by 


it; whoever in any caſe rcfuſes to undergo that impri- 
ſonment which the law thinks fit to put upon him, and 
frees himſelf from it by any artifice, before ſuch time 28 
he is delivered by due courſe of law, is guilty of a high 
contempt, puniſhable with fine and impriſonment. 2 
Haw. 122. 
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Eſcape. | 439 


But eſcape committed by the party himſelf, belongs 
more properly to the title Priſon breaking. 


Il. Eſcape ſuffered by a private perſon. 


It ſeems to be a good general rule, that wherever any — a pri- 
perſon hath another lawfully in his cuſtody, whether up- oa 
on an arreſt made by himſelf or another, he is guilty of 
an eſcape, if he ſuffer him to go at large, before he hath 
diſcharged himſelf of him, by delivering him over to ſome 
other who by law ought to have the cuſtody of him. 
2 Haw, 138. 
And the law is generally the ſame, in relation to eſ- 
capes ſuffered by private perſons, as by officers, 2 Haw. 
138. 


II. Eſcape ſuffered by an officer. 


1. In order to make it an eſcape, there muſt be an ac- Eſcape by an 
tual arreſt; and therefore if an officer having a warrant officer. 
to arreſt a man, ſee him ſhut up in a houſe, and challenge There muſt be a 
him as his priſoner, but never actually have him in his previous arreſt. 
cuſtody, and the party get free, the officer cannot be 
charged with an eſcape. 2 Haw. 129. 
2. And as there muſt be an actual arreſt, ſuch arreſt And juſtifiable, 
muſt be alſo juſtifiable; for if it be either for a ſuppoſed 
crime, where no ſuch crime was committed, and the party 
neither indicted nor appealed, or for ſuch a flight ſuſpicion 
of an actual crime, and by ſuch an irregular mittimus as 
will neither juſtify the arreſt nor impriſonment, the officer 
is not guilty of an eſcape, by ſuffering the priſoner to go 
at large. 2 Haw. 129 
3. And as the impriſonment muſt be juſtifiable, ſo it Aud okay 
mutt be alfo for a criminal offence. 2 Haw. 129. W : 
4. Alſo if a priſoner be acquitted, and detained only for And _— 
his fees, it will not be criminal to ſuffer him to eſcape, tho' W 


the judgment were, that he be diſcharged paying his fees, ſo 
| that till they be payed, the firſt impriſonment continued 
| lawful as before; for inaſmuch as he is detained, not as a 
ö criminal, but only as à debtor, his eſcape cannot be more 
eriminal than that of any other debtor: Vet if a perſon 
| convicted of a crime, be condemned to impriſonment for 
certain time, and alſo till he pay his fees, and he eſcape 


alter ſuch time is elapſed, without paying them, perhaps 


5 

. 

2 
* 


ſuch eſcape may be criminal, for that it was part of the 
puniſhment that the impriſonment be continued till the 


fees 
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fees ſhould be paid; but it ſeems, that this is to be intended 
where the fees are due to others as well as to the oagler, 
for otherwiſe the gaoler will be the only ſufferer by the 
eſcape, and it will be hard to puniſh him for ſuffering a 
injury to himſelf only, in the nonpayment of a debt in his 
power to releaſe, 2 Haw. 129, 130. 

Too much liber- 5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner 

by, an elespe. to have greater liberty, than by the law he ought to have; 
as to adinit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody. 2 Haw. 120. 

So if a gaoler, or other officer, ſhall licenſe his priſoner 
to go abroad for a time, and to come again; this is ar 
eſcape, becauſe the priſoner is found out of the bounds of 
his priſon, tho' the priſoner return again, according as he 
ſhall be preſcribed. Dale. c. 159. 

Lofing fight, an 6. Tf the gaoler fo cloſely purſues the priſoner who fle 
9 from him, that he retakes him, without loſing fight ct 
him, the law looks on the priſoner fo far in his power all 
the time, as not to adjudge ſuch a flight to amount at al! 
to an eſcape ; but if the gaoler once loſe ſight of the pti- 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs to 
be guilty of an eſcape. And if he kill him in the purſuit, 
he is in like manner guilty of an eſcape, tho' he never loſt 
ſight of him, and could not otherwiſe take him, not only 
becauſe the king loſes the benefit he might have had by the 
forfeiture on his attainder, but alſo becauſe the publick 
Juſtice is not fo well ſatisſied by the killing him in ſuch an 
extrajudicial manner. 2 Haw. 130. 


IV. Ii hat is a voluntary, and what a negligent eſcate. 


Voluntary 1. Wherever an offieer, who hath the cuſtody of a pri- 
picape, whats ſoner, charged with and guilty of a capital offence, doth 
knowingly give him his liberty, with an intent to fave 
him from his trial or execution, this is a voluntary eſcape. 

2 Haw. 130. 
Negligent 2. A negligent eſcape is, when the party arreſted or im- 
eſcape, what. priſoned doth eſcape againſt the will of him that arreſted 
or impriſoned him, and is not freſhly purſued and taken 
again, before he hath loſt the ſight of him. Dal. c. 159 
3. If the conſtable or other officer, ſhall voluntarily ſu- 
fer a thicf, being in his cuſtody, to go into the water 0 
drown himſelf, this eſcape is ſelony in the conſtable, and 


Suffering a pri- 
ſoner to kill 
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the drowning is felony in the thief : Otherwiſe if the thiet 
ſhall ſuddenly, without the aſſent of the conſtable, ki, 
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hang, or drown himſelf, this is but a negligent eſcape in 1 
the conſtable. Dalt. c. 159. 


V. Concerning the retaking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of a war- Let go volunta - 1 
rant, and then taketh his promiſe that he will come again, ten et 56 N 
and ſo letteth him go; the officer cannot after arreſt or 
take him again by force of his former warrant, for that 4 
this was by the conſent of the officer : But if he return, 
and put himſelf again under the cuſtody of the officer, it 
ſeems that it may be probably argued, that the officer may 
lawfully detain him, and bring him before the juſtice in 
purſuance of the warrant. Dall. c. 169. 1 Haw. 81. 

2. But if the party arreſted had eſcaped of his own Freſſ ſuit, 
wrong, Without the conſent of the officer, now upon freſh 
ſuit, the officer may take him again and again, ſo often as 
he eſcapeth, although he were out of view, or that he ſhall 
fly into another town or county, and bring him before the 
juſtice, upon whoſe warrant he was firſt arreſted, Dalt. 

c. 169. 

And it is ſaid generally in ſome hooks, that an officer 
who hath negligently ſuffered a priſoner to eſcape, may 
retake him wherever he finds him, without mentioning 
any freſh purſuit; and indeed fince the liberty gained by 
the priſoner is wholly owing to his own wrong, there ſeems 
to be no reaſon he ſhould take any manner of advantage 
fromit, 2 Haw. 131, 132. 

3. And wherever a perſon is Jawfully arreſted for any Breaking open 
cauſe, and afterwards eſcapes, and ſhelters him in an doors to retake, 
houſe, the doors may be broke open to take him, on re- 
fuſal of admittance, 2 Haw. 87. 

4. It is perhaps the better opinion, that wherever a pri- organ eng 
ſoner, by the negligence of his keeper, gets ſo far out offs, 

his power, that the keeper loſes ſight of him, the keeper is 

puniſhable for the eſcape, notwithſtanding he retook him 
immediately after: And it is clear, that he cannot excuſe 

himſelf from an eſcape, by killing a priſoner in the purſuit, 

tho” he could not poſſibly retake him; but muſt in ſuch 

caie be content to ſubmit to ſuch puniſhment, as his neg- 

ligence ſhall appear to deſerve. 2 Haw. 132. 


VI. Indiftment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, ini gment. 
whether negligent or voluntary, muſt = preſsly ſhew, that 
the 
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the priſoner was actually in the defendant's cuſtody fg; 
fuch a crime; and that he went at large: And if tor ; 
voluntary eſcape, that the defendant feloniouſly and vo- 
luntarily ſuffered him to go at large; and mult ſet forth, 
not the felony in genera}, but the particular kind of fe- 
lony : But it ſeems queſtionable, whether ſuch certainty, 
as to the nature of the crime, be neceſſary in an indict- 
ment for a negligent eſcape; for that it is not material in 
this caſe, whether the perſon who eſcaped were guilty or 
not. 2 Haw. 133, 229. 


VII. Trial and conviction for an efcape. 


Gaoter not pro- 1. If the priſoner be of record in a court, and the gaoler 
eucing him, a being called, cannot give an account where he fis, this is 
cenviction. 5 3 f 

2 conviction of an efcape; but ſeems not a conviction 6 
a voluntary eſcape, unleſs the gaoler confeſſeth it: And 
the gaoler may be fined in ſuch a caſe ; but not convicted 
of felony, without indictment or preſentment, 1 U. H. 
599, 603. 

2. And it ſeems to be clear, that a keeper who volunta- 
rily ſuffers another to eſcape, who was in his cuſtody for 
felony, cannot be arraigned for ſuch gicape as for felony, 
until the principal be attainted, for that the felony of the 
priſoner ſhall not be tried between the king and the keeper, 
becauſe the priſoner is a ſtranger thereunto; yet he may be 
indicted and tried for it as a miſpriſion, before the attainder 
of the principal offender. 2 Haw, 135. 2 Int. 591, 502. 


VIII. Puniſhment of an eſcape. 


Puniement of 1. If a felon eſcapes before arreſt, it is not puniſhable 
_ before ar- in him as felony ; but for the flight he forfeits his goods 
when preſented. Hale's Pl. 111. 
Gf eſcape by a 2. If a private perſon arreſt a felon, and he eſcape by 
private perſoa. force from him, the townſhip ſhall be amerced, but it 
ſeems it excufeth the party, becauſe he cannot raiſe power 
to aſſiſt him; but if a conſtable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it ſeem 
that a ſimple eſcape by the reſcue of the priſoner himſelſ, 
doth not wholly excuſe him, becauſe he may take ſufhi- 
cient ftrength to his aſſiſtance. 1 H. H. 601. 4 
3. Wherever a perſon is found guilty upon an indict- 
ment or preſentment of a negligent eſcape of a criminal 
actually in his euſtody, he is puniſhable by fine * impri- 
onment, 
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ſonment, according to the quality of the offence. 2 Hat. 
136, 139. 1 H. H. 600, 604. ; | 

And it ſeems to be the better opinion, that a ſheriff is 
as much liable to anſwer for a negligent eſcape ſuffered by 
his bailiff, as if he had actually ſuffered it himſelf, and 
that the court may Charge either the ſheriff or bailiff for 
ſuch an eſcape; and if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal muſt anſwer for 
him. 2 Haw. 135. 

Note; Mr. Hawkins, altbo' he is one of the moſt ac- 
curate of all writers, yet hath inſerted in this place cer- 
tain penalties for eſcapes, which were expired above 200 
years before. 2 Haw. 137. 

If a priſoner for felony break the gaol, this ſeems to be 
a negligent eſcape in the gaoler, becauſe there wanted either 
that due ſtrength in the gaol, that ſhould have ſecured 
him, or that due vigilance in the gaoler of his officers to 
have prevented it; and therefore it is lawful for the gaoler 
to hamper them with irons to prevent their eſcape ; for if 
gaolers might not be puniſhed for this as a negligent eſ- 
cape, they would be careleſs either to ſecure their priſo- 
ners, or to retake them that eſcape. 1 H. H. 601. 


4. It ſeems to be generally agreed, that a voluntary gf, volurtam 
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eſcape ſuffered by an officer, amounts to the ſame kind of etcaje. 


crime, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 


cuſtody, whether it be treaſon, felony, or treſpaſs. 2 


Haw. 134. 

But yet a voluntary eſcape is no felony, if the a& done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying till after 
the eſcape; but the officer may be hned to the 18 of his 
goods, Dalt. c. 159. : 

Alſo, a voluntary eſcape ſuffered by one who w: ongfully 
takes upon him the keeping of a gaol, ſeems to be puniſh- 
able in the ſame manner, as if he was never ſo rightfully 
intitled to ſuch cuſtody ; for that the crime is in both caſes 
of the ſame ill. conſequence to the publick : and there 
ſeems to be no reaſon that a wrongful officer ſhould have 
greater favour than a rightful, and that for no other rea- 
jon but becauſe be is a wrongful one. 2 Haw. 134. 

But it ſeemeth to be clear, that no one is puniſhable as 
tor felony, for the voluntary eſcape of a felon, but the per- 
{on only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eicape 

{ul- 
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ſuffered by his deputy ; for that no one ſhall ſuffer capi. 
tally for the crime of another, 2 Haw. 135. 

And therefore, altho' in all civil cauſes, the ſheriff is to 
be reſponſible, or the gaoler, at election, yet if the gaoler 
do voluntarily ſuffer a felon in his cuſtody to eſcape ; this, 
inaſmuch as it reacheth to life, is felony only in the gaoler, 
that was immediately truſted with the cuſtody, and not in 
the ſheriff, 1 H. H. 597. | 

For the eſcape muſt be voluntarily permitted in him that 
permitted it, which could not be in the high ſheriff, tho 
it were ſuch in the gaoler, for he was not privy to it, and 
therefore could not do it feloniouſly ; but it was a negli- 
gent eſcape in him, in truſting ſuch a perſon with the 
cuſtody of his priſoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuf- 
fer for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed, be 
not within Clergy ; yet the perſon who voluntarily ſuffers 
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IX. Aiding in attempting to eſcape. 
By the 16G. 2. c. 31. If any perſon ſhall aſſiſt any pri- 


ſoner to attempt his eſcape from any gaol, though no eſcape 
be actually made, if ſuch priſoner was then attainted or 
convicted of treaſon or felony (except petty larceny) or 
lawfully committed to, or detained in any gaol, for treaſon 
or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: and if ſuch priſoner was then con- 
victed of, or detained in gaol for petty Jarceny, or any 
other cr e not being treaſon or felony, expreſſed In the 
warrant of commitment, or was then in gaol for debt 
amounting to 1001. he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment. 

And if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, inſirument, or arms, to any priſoner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper ; ſuch perſon, although no eſcape or attempt be 
actually made, ſhall be deemed to have delivered ſuch dif- 
guiſe, inſtrument or arms, with an intent to aſſiſt ſuch pri- 
ſoner to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 
petty larceny),or lawfully detained in gaol, for treaſon or 


felony (except petty larceny) expreſſed in the warrant of 
com- 


him to eſcape, ſhall have the benefit of clergy. 1 H. H. 
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commitment; —he ſhall be guilty of felony, and be tranſ- 
dotted for ſeven years: but if the priſoner was then con- 
victed or detained for petty larceny, or any other crime not 
being treaſon or felony, expreſſed in the warrant of com- 
mitment, or ſor debt amounting to 100]. he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 

And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conſtalie, or other perſon, who {hall have 
the lawful charge of him, in order to cary him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
(except petty larceny); or if any perſon ſhall aſſiſt any 
felon to attempt his eſcape from on board any boat er veſſel 
carrying felons for tranſportation, or from the contractor for 
the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 
year after the offence committed. 


A. Indictment againſt a conſtable for an eſcape. 


6 1: re) HE jurors for our lord the king upon 
their cath preſent, That on the 


ay of ——— in the year of the reign of at 
in the county aforeſaid, one A. I. of came 


before J. P. eſquire, then and yet one of the juſtices of cur ſaid 
lord the king, aſſigned to keep. the peace in the ſaid county, and 
4% t) hear and «termine divers felonies, treſpaſſes, and other 
miſdemeanors in the ſaid county committed; and the ſaid A. I. 
ard, then and there, on his oath, before the ſame juſtice, charge, 
accnſe, and give information againſt one A. O. of 
aforeſaid, in the county aforeſaid, yeoman, for a certain 
mſdemeanor, in taking fiſh out of the pond of at 
in the ſaid county ſor, as the offence ſhall be:] 
Wrereupon he the ſaid J. P. the juſtice aforeſaid, did then and 
there, to wit, at afor aid, in the county aforeſaid, 


8 make a certain warrant, under his hand and ſeal, in due form 
| of law, directed to the conſtable of 

E county aforeſaid, thereby requiring him the ſaid conſtable to take 
bach of the ſaid A. O. and bring him before the ſaid J. P. 
% juſtice aforeſaid, to anſwer to ſuch matters and things as 
q ſrould be alledged againſt him, touching the ſad miſdemeanor : 
] Mich ſaid warrant, afterwards, to wit, on the ſame day and 
%% abovementioned, at aforeſaid, in the county afore- 
g ald, was delivered to one A. C. then being conſtable of 
| 4/oreſatd, in due farm of law, to be executed; by virtue of 


aforeſaid, in the 


which 
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which ſaid warrant the ſaid A. C. afterwards, to it, 1 
the ſaid day of — in the year aforeſaid, at — 
aforeſaid, in the ſaid county, did take and arreſt the by of 
the ſaid A. O. and him the ſaid A. O. in his cu/:4y for tj, 
cauſe aforeſaid, had: Nevertheleſs, the ſaid A. C. of 
aforeſaid, in the county aforeſaid, yeoman, afterward, is uit, 
on the ſaid — day of in the year aforeſaid, tly 


duty of his office in that part not regarding, at —— af. 


ſaid, in the county aforeſaid, unlawfully and negligently did 


permit the ſaid A. O. to.eſcape, and go at large, out of ile 


, cuſtody of him the ſaid A. C. to the great hindrance of juſtice, 


in contempt of our ſaid lord the king, and of his laws, and 
againſt the peace of our ſaid lord the king, his crown and 
dignity. 


Eſcheat. See Fo2feiture. 
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And herein alſo of goods Walved. 


1. STRAY ts, where any horſes, ſheep, hogs, beaſts, r 
ſwans, do come into a lordſhip, and are not owned ly 

any man. Kitch. 23. 
Mpere any horſes, ſheep, hogs, beaſts, or ſwans] Bees, and 


other creatures of a wild nature, are not within this de- 


ſcription, and therefore not to be reckoned amongſt ſtray 


oods : nevertheleſs it ſeemeth that a ſwarm of bees, ol 
which the owner hath loſt ſight, and conſequently can 
make out no property, may be ſeized for the uſe of the 
king, or of the lord of the manor z for it is a maxim df 
the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 
king hath he may grant te another, and conſequently ano- 
ther may preſcribe to have the ſame, within ſuch a pre- 
cin& or lordſhip. And therefore it is ſaid, that if any 
take honey or ſwarms of bees within the demeſnes of the 
lord, it is inquirable in the court baron. MKitch. 114. 


Swans] Swans that be unmarked and wild (being 4 
large and abroad) may be ſeized by the ſheriff for the ule 
of the king, by his prerogative. Dalt, Sher. $0. 
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| the time of his flight waived : But if the thief had them 


N thall not be forfeited, for if he maketh freſh ſuit after no- 
tice of the felony it ſufficeth. 5 Co. 109. 


j 8 .b I lo. d. 
I law of nature; and afterward, the king's, by the law of es: 
nations. Dalt, Sher. 79. 
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Alſo ſwans marked and tame may be eſtrays. Rich, 
80. But it ſeemeth that no other fowl can be eſtray. 
Mood, b. 2. c. 2. 


Do come into @ lordſhip] That is, where the goods have 
no right to bez and therefore an eftray cannot be in ſuch | 
place, where the party hath a right of common. Dall. \ 
Sher. 79. | 


And are not owned by any man | Whereupon (as hath | 
been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eftrays, nor forfeited as ſuch | 
to the lord of the manor. K#tch. 81. 
2. Waif is, where a felon in purſuit waiveth the goods; Wait, what. 
or where the felon, for fear of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſleſſion, fleeth, and waiveth, caſteth away, or goeth from 
the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he 
fieeth being purſued, or for fear to be apprehended, they 
are not waived nor torteited, but the owner may take them 
wheu he will, without any freſh (uit. 5 Co. 109. Dalt. 
Sher, 78. 
But if the thief in his flight waive them, there the goods 
are forfeited to the king or lord of the liberty by the com- 
mon Jaw, if the felon upon fgeſh ſuit was not attainted at 
the ſuit of the owner of the goods: And the reaſon why 
waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner that he 
puriued not freſhly to apprehend the felon ; for it concern- 
eth the publick that crimes do not remain unpuniſhed. And. 
therefore the law hath impoſed this penalty upon the 
owner, that if the thief by his induſtry and freſh ſuit be not 
attainted at his ſuit, in an appeal of the ſame felony, he 
ſhall loſe for his default all his goods which the thief ar 


not with him when he fled, having peradventure hid them, 
there no default can be in the party; and therefore they 


3. Heretofore waifs and ſtrays were the finder's, by the Seizure there»? 


Thus, one as a bailiff or ſervant to the ſheriff ſeized a 


I horſe as an eſtray to the King's uſe, and proclaimed him 
according to law, and after the year and day ſold bim, 


Vol. I. K k and 


5 
298 Eſtrav. 

and the ſheriff accounted for him in the exchequer. Dal. 
1 $92r. 88. 
j But now kings have granted this, and ſuch like pup. 
ii h gujves, unto thas ſubjects, within their liberties; ſo that 
waifs and {trays are in many places the lord's of the ſran- 
| chiſe where they are found. * Dalt. Sher. 79. 
[ And therefore waived goods and eſtrays {hall be ſeized 
by the officer of the king, to the uſe of the king; or by 
the officer od bailiff of the lord, who hath ſuch things by 
grant of the king, or by preſcription, to the uſe. of the 
lord. Dalt. Sher. do. 

But if one have a waif, and it be taken out of his ma. 
nor, he ſhall have treſbaſ without ſeizing, and though he 
— not ſeize it. Kitch. 81. 

It ſeemeth to be agreed, that waifs and ſtrays ought 
to 5 proclaimed in the two next market towns ; and that 
if they ate not proclaimed, the owner may ike the ſtray 
&OOK ds again at any time: And it ſeemeth to be the gene- 
tal tener of the old books, that they ought 2 alſo to be pro. 
it claimed in the church: Which courſe it ſeemeth belt to 
| follow; to the end that the owner, who in' this Caſe is no 
vrong doer, may have a reaſonable mean to come at his 
goods again; that is to ſay, that the goods be proclaimed 
| at the leaſt thrice, to wit, in the two market towns next 
Aacyjoning to the place whe they ſtrayed, on the market 

days reſpect tively, and at the church door on a Sunday, as 
the people came out of the church, Kitch. 23, 81, 105, 
Dalt. Sher: 79. Cro. Eliz. 716. 
1 TR FE, 5. And they oughr to be wreathed; and to be put in 
| Kept, endes ſome ſeveral ground into an open place, and not in any 
covert of wood, that the owner may have a view of them; 
for if they be in covert, the property is not changed, the 
i; they be there a year and a day. Kitch. 23. 
| An eftra y 1s not to be uſed in any manner, except in 
caſe of neceſſity, as to milk a cow, or the like; but not 
to ride àn horſe, for within the year 1 day he bath not 
any property in him, Cro. Fac. 147, 8. 

6. He who taketh an ray, may keep it until he be 
ſatisfied for the finding, keeping, and proclaiming thereof 
Dall. Sher. 79. 

But the owner (if 1 it be within the year and day) may 
ake it without telling any marks, or making any proc 
of property; but this may be done upon the trial, if con- 
teſted, 2 Falk. 686. 
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Is changed. Kitch. 80. 


$ cometh an eſtray, but not ſooner, 11 42-4, 89. 


Eſtrap. 499 | 


mand unreaſonable, he may tender ſuffeient amends; and , 
if the lord thall not accept it, this hall be ſettled by the 

jury upon trial. 

But it is ſufficient in this caſe to tender amends gene- | 
rally, without expreſſing any certain ſum. For there is a | 
difference between this caſe, and that of a tender of 1 
amends for treſpaſs. In that of a treſpaſe, if the defendant 
pleads a tender of amends, he muſt ſhew. what he tendred ; 
jor he mult tender a certain ſum. And tte law puts this | 


dificulty upon him, becauſe he is the wrong doer : But 
the owner of the ſtray (as hath been ſaid) is no wrong 
deer; and it is impoſſible he ſhould know, how long his 
beaſt hath been in the lord's cuſtody, nor how much will 
make a proper ſatisfaction, 2 Salix. 686. 

In the cate of goods waived; the owner may ſeize them 
twenty years after, if the lord of the franchiſe, nor the king 
leized before; but if they are ſeized, then they become 
torfeited to the king or lord of the liberty. Kitch. 82. 

And this forfeiture is not like a ſtray, where tho? the | 
lord may ſeize, yet the party who is the owner, may re- 
take them within the Year and day; but here the true 
owner cannot ſeize his own gods, tho' upon freſh ſuit 
within the year and day. 1 H. H. 541. 

But this is not an abſolute loſs of the owner's goods, 
but rather an expedient ſettled by law, to drive the 
owner to convict the felon by proſecuting his appeal; and 
therefore if he make freſh ſuit, and proſecute his appeal, 
and the felon be thereupon convict or attaiat, and the freſh. 
juit be enquired and found by verdi& or inqueſt of office, 
he ſhall have reſtitution of the goods ſo waived, 1 H. II. 

541. 

7. Waifs and ſtrays not claimed within the year and Property accri- 

day, are the lord's. Kitch. 23, $0, 81. ing ts n ook 


a 


* C11 not claiming. 
For where the lord hath by a year and a day a beaſt, 8 


and it be cried in the church and markets, the property 


14 * 


* 


Lat is to ſay, aſter he hath had the beaſt a year and 


. law £ } > : 
gay from the time of the proclamation, and not from the 


tim 


me of the ſeizure: for after the firſt proclamation it be- 


— 


If the eſtray within the year eſtray out of the manor, 


38 wide M1 


i the lord may chaſe back the eſtray unleſs it be ſeized by 
mother lord who hath eſtrays; but if it be ſeized by ſuch 
: oiner lord, then the firſt hath loſt all poſſibility of his 
: gaining the property, and the other lord oupht to proclaim 
u ne. Finch 177 p 


77. Bitch. $1, - M07, 
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Eſtreat, 


Eſtreat, what. q, 8 RE ATT (ertractum) is uſed for the true copy 


or note of ſome original writing or record, and 
eſpecially of fines and amerciaments, impoſed in the roll 
of a court, to be levied by the bailiff or other officer, 

2. The juſtices and judges before whom fines or amer. 
ciament ſhall be, ſhall charge the clerks of the eſtreats, 
by their oath to be mes that they make the rolls of ſuch 
eſtreats diſtinctly, by expreſs words, of the cauſe of the 
loſs, of the term of the year, and the nature of the writ, 
and betwixt what parties ſuch ifſues or amerciaments ſhall 
be loſt, as well in the king's ſuit, as in the ſuit of the 
Party. JH. 4. £3. 

3. All-clerks of the peace, and town clerks, ſhall de- 
liver to the ſheriff within 20 days after Sep. 29. yearly, a 
perfect eftreat or ſchedule of all nes, iſſues, amercia- 
ments, and other forfeitures whatſoever, forfeited in any 
ſeſſions before Michaelmas ; on pain of 50 J. half to the 
king, and half to him that ſhall ſue, 22 C23 C. 2. 
c. 22. |. 7, 8. 

And into the 4. And ſhall alſo yearly, on or before the ſecond Ma- 
= erche- day after the morrow of All Souls, deliver into the court of 
4 exchequer, a duplicate, certificate, and eſtreat of ſuch 
eftreats and ſchedules, ſo delivered to the ſheriff ; on the 
like pain of 50 l. id. /. 8. And likewiſe they may be fur- 
ther amerced by the barons of the exchequer. 3 C. . 15, 
12. 

And upon delivery thereof, they ſhall take the follow- 

ing oath, to be adminiſtred by one of the barons: 
« You ſhall ſwear, that theſe eſtreats now by you de- 
© livered, are truly and carefully made up and examined 
„ and that all fines, iſſues, amerciaments, recogntzances, 
« and forfeitures which were ſet, loſt, impoſed, or tor- 
ce feited, and in right and due courſe of law ought to be 
ce oftreated in the court of exchequer, are, to the beſt a 
<« your knowledge and underſtanding, therein contained; 
« and that in the ſame eſtreats are alſo contained and ex- 
« preſſed all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any 
„ wilful or fraudulent diſcharge, omiſſion, miſnomer, 0 


ce defect whatſoever: So help you God,” 4 8 5 V.. 
24. |. 5. 
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5. And if he ſhall withhold, or miſcertify the ſame, he Penshy of wa. 
ſhall forfeit treble; half to the king, and half to him King default. 
that ſhall ſue ; and ſhall alſo loſe his office, and be incapa- 
ble to hold any office in the revenue. 22 & 23 C. 2. | 
c. 22. f. 9. | 

6. If recognizances be eſtreated into the exchequer, Put; in 
becauſe not punctually complied with; yet if the party ? 
appears and takes his trial the next ſeſſions, or other wie 
performs what he was bound to by the recognizance as the | 
caſe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer : becauſe the effect, tho? not 
the exact form of the recognizance, is complied with, 

10 Mod. 278. 

7. Where any fine or forfeiture ſhall be paid to the Procets for levy- 
ſheriff, clerk of the peace, or other officer, and fo certi- 3 
fed into the exchequer; proceſs ſhall be awarded to the 
ſheriff againſt ſuch perſon for levying the ſame. 22 Q 23 
C4. 4 22: /. 100 

8. And in levying, the ſheriff ſhall ſhew the eſtreats Ste-iF"s duty 
under the ſeal of the exchequer, to the party indebted ; in 1Yy'ng+ 
on pain of treble damages to the party, and fine to the 
king, on conviction before the juſtices of the peace, or 
other juſtices. 42 Ed. 3. c. . 

9. And the ſheriff ſhall make no eſtreats to levy his own Fareats in the 

2merciaments (that 1s to ſay, in the torn), till two juſtices torn. 
(19.) to be named at Michaelmas ſeſſions by the cs ro- 
tulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the ſaid eſtreats ſhall be in- 
dented berwixt the ſaid juſtices and ſheriff, ſealed with 
their ſeals, the one part to remain with the juſtices, and 
the other with the ſheriff : And the perſons who ſhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the ſaid 
jultices, that they ſhall take no more than is forfeited, and 
contained in the ſaid eſtreats. 13 . 7. c. 15. 


MET” hs 


Form of the eſtreat. 


Weſtmorland, A* extrad of all the iſſues, ſinet, amercia + 
ments and yecognizances, ſet, lift, in- 

poſed, and forfeited to our ſovereign lord the king, at the gene- 
ral quarter ſeſſians of the peace of cur ſaid lard the king, holden 
at in and for the ſaid county of —— en th: 
day of —— in the year of the reign of = before 
— eſquires, juſtices of our ſaid lord the king, aſſigned to 
keep the peace in the ſaid county, and alſe to hear and determine 
awers felonies, treſpaſſet, and other miſdemeancr; in the ſaid 
K K 3 Count 


w — ⁵ ² . >. Is Ca 2 


Evidence, 
what, 


Th: beſt evi- 


denct i5 required. 


Elte 1 reat. 


county committed, Joſeph Robinſon, gentieman, cer} of 10. 
peace for the county aforeſaid, then and there attending : 
Of A. O. late of——in the ſaid county, labour - 


er, for a treſpaſs and aſjauit at aforeſaid, in 

the ſaid county, whereof be is indifted and convict- 

ed; his fine jet at five fil ings, which he * . $64. 

to the ſheriff in court 050 
Of A. O. / — in the ſaid county, yeoman, be- 

cauſe be came not now here to anſwer to ſuch things as 

againſl him, on the pert of our ſaid lord the king, 

ſhould be objefted, as by a certain recognizance taken 

before J. P. efquire, one of the juſtices of our ſaid 

lord the king, offiened to keep the peace in the ſaid 


county, he underioc# - - VVr19 8 
Of A. 8 ee in the 8 yeoman, one 

of the picdges of the ſaid A. O. becauſe be had him 

nat to =" | as LO -.- © -» 5 0 0 
Of B. 8. in the FOE county, herman, the 

cther of the 8 of the ſaid A. O. for the like 5 O 0 


J. Of evidence in general, 

II. Of written evidence. 

II. Of the evidence of witneſſes. 

IV. Of preceſs to cauſe witneſſes to appear. 
J. Of the manner of giving evidence. 


2 Of evidence in general. 
I, e equa in legal underſtanding, doth not on!y 


contain matters of record, as letters patents, fines, 
recoveries, inrollments, and the like, and writings under 
ſeal, as charters and deeds, and other. writings without 
ſcal, as court rolle, accounts, and the like; but in a larger 
ſenſe it containeth alſo the teſtimony of witneſles, and 
ther proofs to be produced and given, for the finding of 
any iſſue joined between the parties. And it is called 
evidence, becauſe therchy the point in iſſue is to be made 
evidence to the jury, 1 1ſt. 283. 

2. But it is a general rule in all caſes, civil and criminal, 
that the beſt evidence that may. be had, or that the natuie 
hing woll bear, is to be give n; and it is upon this 
that a cap 
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eannot have the record itſelf; but a-copy of a copy will 
not do. Law of Evid. 280. 

3. Many times juries, together w ith other matter, are 
much induced by preſumptions ; whereof there arc he ce 
ſorts, violent, probable, and light or temerary. Violent 


= 


preſumption many times amounts to full proof; as if one 


be run through the body with a ſword in a houle, whereof 


he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody ſword, and no other man was at 


— 


- that time in the houſe, Probable preſumption moveth 


little, But light or temerary preſumption moveth not at 
all. 1 Inſi. 6. 

If all the witneſſes to a deed be dead (as no man can 
keep his witneſſes alive, and time weareth out all men) 
then violent preſumption, which ſtands for a proof, is 
continual and quiet poſleſſion; a'tio' the deed may re— 
ceive credit from a comparing of ſcals, writing, and the 
8 5 1 Int. 6. 


The common law did not require any certain num- 


I» 80 witneſſes, for the trial of any crime whatſoever, . 


2 Haw. 4.28. 

And before a juſtice of the peace in divers caſes, one 
witnF% is ſuficient to convict an oſfender; the ſame be- 
ing derected by ſpecial ſtatutes. 

But in caſe of high t reaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be attainted, but upon the 
aths of two witneſſes, either both to the ſ: me overt act, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon, 7 V. c. 3. }. 2. 

In like manner, in thoſe courts w 1 proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 
of equity, two witneſics are generally required: and the 
rea ſon why tne civil Jaw requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of (we-lve men. 
Put where the trial is by verdict of _ men, there the 
zulgment is not given upon witneſſes, or other kind of 
evide: aces, but upon the verdict ; and upon ſuch eviconce 


— 
— 


as is given to the jury, they give their verdict. 2 7/6. 
be Fluid. 12. a. 

By 29 C. 2. c. 3. ſ. 5. Deviſes of lands ſhall be atteits 
by three witneſies at the leaſt. 
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Evidence. 


II. Of written evidence. 


1. Acts of dining relate either to the kingdom i; 
general, and are therefore called general acts of parliament ; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament. Theory of Evid. 2. 

A general act of parliament is taken notice of by the 
judges and jury, without being ſhewed ; and hence it is 


that i: hath been ſaid, that the printed ſtatute book is good 


evidence of general acts of parliament; not that the 
xr nted ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed tg 
be evicence, becauſe they are the hints of that which is 
ſuppoſed to be lodged in every man's mind already. 1d, 
2, 8. 

But in the caſe of private acts of parliament, the printed 
ſtatute bock is not evidence, though reduced into the ſame 
volume with the general ſtatutes; but the party _ 10 
have a copy compared with the parliament roll; for they 
are not conſidered as already lodged in the minds of the 
people. id. 8. 

However, a private act of parliament, that is in print, 
which concerns a whole county (as the act of Bedſed 
Level) or a large body of people (as the whole clergy in 
general) hath been allowed to be given in evidence, with- 
out comparing it with the record; and theſe things 2re 
the rather admitted, becauſe they gain ſome authority 
from being printed by the king's printer; ard bc ſides, 
from the notoriety of the ſubject of them, they are ſup- 
_ not to be wholly unknown. id. 8. 

Records of the king's courts prove themſelves, ard 
ds be proved by witneſſes. But copies of them muſt 
be proved by witneſſes, and then they are gocd evidence, 
No razure or interlining ſhall be intended in them. But 
the ſureſt way is, to examplify a record under the great 
ſeal, or at leaſt under the ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what was 
done at another trial, till the record of that trial be pio- 
duced, Read. Evid. | 

But a record of a criminal conviction ſhall not be given 
in evidence in a civil action; becauſe ſuch conviction 
might have been upon the evidence of a party ney 
in the civil adion. Caſes in the 1ime of lord THardwn 
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3. There are alſo other publick matters that are not Rolls of courts 
records, as court rolls, and tranſactions in chancery; and not of record. 


of theſe, copies may be given in evidence. Theory ef 
Evid. 22, 23. 

The reaſon why the proceedings in chancery are not 
records is this, becauſe they are not the precedents of 
juſtice; for the judgment there is, according to equity 
and good conſcience, and not according to the laws and 
cuſtoms. And the reaſon why any record is of validity 
and authority is, becauſe it is a memorial of what is the 
law of the nation; now chancery proceedings are no me- 
morials of the laws of England, becauſe the chancellor is 
not bound to proceed according to the laws. id. 23. 

The rolls of a court baron are evidence; for they are 
the publick rolls, by which the inheritance of every te- 
nant is preſerved; and they are the rolls of the manor 
court, which was anciently a court of juſtice relating to 
all property within the diſtrict. id. 43. 
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4. Depoſitions of witneſſes may be read when the wit- Depoſitions, 


neſs is dead, but not when the witneis is living; for whilſt 
the witneſs is living, they are not the beſt evidence the 
nature of the thing is capable of. Theory of Evid. 30. 


Yet they may be read when a witneſs is ſought and 


cannot be found; for then he is in the ſame circumſtances, 
as to the party that is to uſe him, as if he were dead. id. 

So if it is proved that a witneſs was ſubpeenacd, and 
fell hck by the way; for in this caſe likewiſe, the depoſi- 
tion is the beſt evidence that can be had, and that anſwers 
what thig law requires. id. 

But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the reaſon is, 
becauſe he had not liberty to croſs- examine the witnels ; 
and it is againſt natural juſtice, that a man ſhould be con- 
cluded by proofs in a cauſe to which he was not a party. 
For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon an information or indict- 
ment, for the king was no party to the ſuit, id. 

Yet this rule admits of ſome exceptions; as particu- 
larly, in ail caſes where hearſay and reputation are evi- 
dence; for undoubtedly what a witneſs, who is dead, 
hach ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he hath heard him ſay. So a 
depoſition taken in a cauſe between other parties, will be 


admitted to be read, to contradict what the ſame witneſs 
Iwears at a trial. 72. 30, 31. 
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Evidence. 


It is a general rule, that depoſitions taken in a court 
not of record, ſhall not be allowed in evidence elſewhere, 
So it hath been holcen in regard to depoſitions in the ec. 
cleſiaſtical court, tho? the witneſſes were dead. So where 
there cannot he a croſs-examination, as depoſitions taken 
before commiſhoners of bankrupts, they ſhall not be rea! 
in evidence. id. 33, 34. 

But it ſeems to be ſettled, that the examination of an 
informer taken upon oath, and ſubſcribed by him, either 
before a coroner upon an inquiſition of death, or before 
juſtices of the peace, in purſuance of the ſtatutes of Plil 
& Mar. upon a bailment or commitment for any felony, 
may be given in evidence at the trial, if it be made out 
by oath bs the ſatisfaction of the cour:, that ſuch informer 
is dead, or unable to trave], or kept away by the means 
or procurement of the priſoner, and-that the examination 

offered in evidence is the very ſame that was ſworn before 
the coroner or juſtice, without any alteration whatſcever, 
2 Haw. 429. 

But it hath been adjudged, that it is not ſufficient to 
authorize the reading of ſuch examination, to make oath 
that the proſecutors have uſed all their endcavours to find 
the witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
king's bench, in the 7 V. (1 Salt. 281.) upon advice 
with the juſtices of the common pleas, on an indictmen 
for a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fad, could not be given in evidence, 
though the deponent were dead; and that the reaſon why 
ſuch depoſitions may be given in evidence in ſelczy, de- 
pends upon the ſtatutes of Phil. & Mar. and that this can- 
not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Had. 165. it is faid, that 
the reaſon why ſuch depoſitions could not be read, was be- 
cauſe the defendant was not preſent when they were taken, 
and therefore had not the benefit cf a croſs-examination, 
2 Haw. 430. 

Anciently, depoſitions taken in perpetuam rei mefrsrien 
were not publiſhed till after the death of the witneſtes, 
becauſe they were no evidence while the witneſſes were 
living; but this practice was found very inconvenient, 
becauſe thereby witneſſes became ſecure in ſwearing w" 
ever they pleaſed, inaſmuch as they never could be ard 


ſecuted for perjury. Theory of Evid. 32. 


What a man himſelf, who is living, hath ſworn at one 
trial, can never be given in evidence at another to ſupport 
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him, becauſe it is no evidenge cf the truth; for if a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the fame at another on the fame 1nducements ; but what a 


SOT 


man fays in d rſe, without pre meditation or expecta- 
tian of the cauſe in queſtion, is good evidence to ſupport 
him, be News that what he (wears is not from 
any undue influence, But if a man hath ſworn at one 
tial differe) n what he hath ſworn at another, this is 
200d evidence as. to his diſcredit. id. 35. 

- 5. No verdict hall be given in evidence, but between Verdig. 
ſuch who were parties or privies to it; becauſe otherwiſe, 
a mat ald be bound by a deciſion, who had not the li- 
b examine: and nothing can be more contrary 
to natural juſtice, than that any body ſhould be in;ured by 
a determination, that he, or thoſe under whom he claims, 


T verry of Evid. 18, T9. 
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Lun a New trial granted. But this rule doth not hold, 
in the caſe of a verdict on un iſſue di 27 out of chan- 
cer; becauſe it is not uſual to enter up judgment in ſuch 
ciſe; and tne decree of the court of „ EG is equally 


proof that the verdict was ſatisfactory, and ſtands in force. 
d. 21. i 
A decree in 8 may 
een the ſame parties, or ail claiming under ther 
taeir judgments mi aft be of authority in theſe caſes, where 
the Jaw gives them a 0 iiction: for it would be very 
abſard, that the law ſhoul | give them a juriſdiction, and 
yet not ſuff-r what eis done e by force of that juriſdiction to 
be fall proof, Theory of vid 36, 37. 
And note, wherever a matter comes to be tried in a 
collateral way, the decree, ſentence, or judgment of any 
court, eccleſiaſtical or civil, having competent jutiſd Won 
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ſuch decree, ſentence, or judg- 
ment w. 11 be concluſive in any other court having concur- 
rent Juril diction. id. 37. 


7. Upon a trial at bar, a deed was offered in evidence, 


zo, without proving the hands; which 


| was oppoſed by the other fide ; but admitted by the court, 
| who Aid, there was no fixed rule about it, but that it ad 


1 often been allowed, where a deed was but 25 or 30 ye ars 
I | 

d. Vin. Evid, Q. a, . E. 11 G. 2. Parter and Gordon, 
2 8 In 


given in evidence be- Sentence cr 
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Evidence. 


8. In caſes where writings have been loſt by burning af 
houſes, by rebellion, or when robbers have deſtroyed them, 
or the like; the law, in ſuch caſes of neceſſity, allows then 
to be proved by witneſſes. Tenk. 19. Mood, b. 4. c. 4. 

If a man deſtroys a thing that is deſigned to be evidence 
againſt himſelf, a ſmall matter will ſupply it; and there. 
fore the defendant having torn his own note ſigned by him, 
a copy ſworn was admitted to be good evidence to prove 
it, L. Nm. 731. 

And it was holden for law, by Vernon judge of aſſize, 
that where the defendant himſelf hath the deed which 
concerns the land in queſtion, and will not produce it; 
in ſuch a caſe, the copy thereof will be permitted to he 
given in evidence; and fo it was, and the witneſs ſwore 
it once in his hand, and that the copy produced was a true 
copy of the deed, and himſelf did examine it. Clayt, 15, 

And in ſuch like caſes, it is ſaid, that if the party has 
no copy, he may produce an abſtract, nay even give parole 
evidence of the contents. And where poſſeſſion has gone 
along with a deed many years, the original of which is of 
or deſtroyed, an old copy or abſtract may be given in ei- 
dence without being proved to be true; becauſe in ſuch 
caſe it may be impoſſible to give better evidence. Then 
of Evid. 54. 

Where an original note of hand is Joſt, and a copy of 
it is offered in evidence to ſerve any particular purpoſe in: 
cauſe ; ſufficient probability muſt be ſhewed to ſatisfy the 
court, that the original note was genuine, before the copy 
will be allowed to be read. 1 AA. 446. 

But by lord Hardwicke, Ap. 16, 1740. On exceptions 
to a maſter's report. Where a rent charge is granted by 
deed, and the deed happens to be loit, the plaintiff cannot 
read a copy in evidence at law, but muſt either ſet up a 
preſcriptive title to the rent, from a conſtant and unin- 
terrupted payment, or he muſt bring his bill in equity, 
to be relieved againſt the acciJcnt of the original's being 
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Writings loſt or 
Lencealte, 


| though an hundred witneſſes could prove the ſubſtance of 
| It, yet it is not ſufficient at Jaw, for the plaintiff muſt de- 
clare upon it, ſetting forth that he produceth it in cout. 
2 Att. 61. 

9. An indenture to guide the uſes of a common rec0- 
the fal tors off very, was offered in evidence, but the ſeals were torn off; 
| yet it being proved to have been done by a little boy, it Wi 
allowed to be read, Pain. 402. 


| | | loſt. And the ſame rule holds in caſe of a bond; for 
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E : certificate was produced that had only a ſmall piece of 
E wax upon it. By Twiſden; if it were ſealed, tho' the 
E {cal was broken off, yet it may be read, as we read reco- | 
veries after the ſeal broken off; and he ſaid, he had ſeen | 
E in adminiſtration given in evidence after the ſeal broken 

off, and fo wills and deeds, 11 Mad. 11 M. 21 C. 2. 


Evidence, 509 | 


To prove the taking of an oath, inthe act of uniformity, 


Clerk and Heath. 

10. If upon collateral iſſue, it is to be proved, that ſuch Letters patent. 
2 one was juſtice of the peace, baronet, or the like ; com- 
mon reputation is ſufficient proof, without ſhewing the 
commiſſion, or letters patent of the creation. Tr. per pais 


4 The copy of the probate of a will is good evidence, ce of 2 will. 
where the will itſelf is of chattels; for there the probate 
is an original, taken by authority, and of a publick nature; 
otherwiſe, where the will is of things in the realty ; be- 
cauſe in ſuch caſe the eccleſiaſtical courts have no autho- 
rity to take probates; therefore ſuch probate is but a copy, 
and the copy of it is no more than. the copy of a copy. 
3 Salk. 154. | 

12. So the copy of the court roll of a manor, is good Other copier, 
evidence ; as alſo the copy of a church-regiſter, the copies 
of town-books, and the like; for where the original it- 
ſelf is good evidence, the immediate copy thereof is alſo 
good evidence. Sin. 584. L. Raym. 154. 

And generally, wherever an otiginal is of a public 
nature, and would be evidence if produced, an immediate 
ſworn copy thereof will be evidence, as a copy of a bar- 
gain and fale, of a decd inrolled, and the like; but where 
an original is of a private natute, a copy is not evidence, 
unleſs the original is loſt or deſtroyed. 3 Salt. 154. H. 
8 V. Lynch and Clarke. 

On a warrant to a conſtable to diftrain goods by virtue 
of an act of parliament ; the conſtable makes diſtreſs, and 
returns the overplus to the offender, but keeps the war- 
rant, Reſolved, that a copy of the warrant in this caſe 
will de good evidence. 6 Mod. 8 3. M. 2 An. Morley 
and Staker, 

13. An inquiſition poſt mortem is evidence, but not con- Inquiſitica poſt 
cluſive. 2 T. Jones. 224, M. 34 C. 2. Earl of Thanet tem. 
v. Foſter, 

14. The entry of the names and titles of perſons in Pa iſh regiſter. 
2 church- book either for marriages or births is evidence, 
but not concluſive evidence of the marriage or birth of 
any perſons, unleſs the identity of the perſon (by ſuch 
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cauſe ſuch extract is not the beſt evidence in the nature gi 
the thing, as a copy of ſuch records might be had. Theyy 
of Evid. 45. | 

16. An old terrier, or ſutvey of a manor, whether ec. 
clefiaſtical or temporal, may be given in evidence; for 
there can be no other way of aſcertaining the old tenurg; 


or boundaries. Theory of Evid. 44. 


17. A terrier of glebe is not evidence for the parſon, of what 
unleis ſigned by the churchwardens, as 'well as the par- be produ 
ſon ; nor then neither, if they be of his nomination : ard denied b 
tho” it be ſigned by them, yet it ſeems to deſerve ve y lit- vate nati 
tle credit, unleſs it iS likewiſe ſigned by che ſubſtanticl in dence ag 
habitants. But in all caſes, it is certainly ſtrong evidence 927. 
againſt the parſon. Theory of Evid. 45. ; | 22. A 

18. M. 13 C. Serle and lord Barrington. The indotſe- der ale 
ment on a bond by the obligee, of payment of inteief, 23. 1 
was allowed to be given in evidence by his adminiſtrator, of che um 
to take off the preſumption from the length of time. L. mat a tri 
Raym. 1371. : a a matter 

19. By the 7 J. c. 12. No tradeſman nor handicraft- WW And th 
man ſhall be allowed to give his ſhop- book in evidence, WM lowed as 


on; an action for money due for wares delivered, or for ds part of 
work done, above one year before the action brought. by act of 
But this not to extend to any trading between merchunt WF 24. A; 
and merchant, merchant and tradeſman, or between day of the 
tradeſman and tradeſman, for any thing directly falling prove the 
within the compaſs of their mutual trades and merchandize, 25. Ca 
In the caſe of Pitman and Maddox, 11 V. A ſhop a particul. 
book was allowed for evidence, it being proved that the a general 
ſervant that writ tbe book was dead, and this, was bös matter rel 
hand, and he accuſtomed. to make the entries, and s ture of th 
proof was required of the delivery of the goods ; and H E lar right o 
Ch. J. ſaid it was as good evidence as the proof of a ut. pital, Ha, 
neſs's hand to an obligation; and he held, that tho the a particul 
ſtatute of the 7 J. ſays, a ſnop- Hook ſhall not be evidence So a year 
after the year, yet it is not of itlelf evidence within tie court. An 
year. 2' Salk, 690. | 4+ rere good e 
20. A man's book of accounts is no evidence for tie births and 
owner of the book, but for the adverſe party; 4 hi WW the exc] 
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ed hook cannot be of better credit than his oath, which 
the would not ſerve in his own caſe. 7r. her pats 348. 
5. 21. In the caſe of the Queen and Mead, the defendant, 
and eight others, were incorporated under an act made 39 
are Fl, by the name of the ſurveyors of the highways at Aileſ- 
di- bury in the county of Bucks, and were truſtees ot a cha- 
be- rity called Bedford's gift. An information was preferred 
> of againſt the defendant, for executing this office, being an 
en once of truſt, without having taken the oaths, contrary 
to the 25 C. 2. c. 2. To which he pleaded not guilty. 
ec- And now it was moved for a rule, that the profecutor 
for might have two books produced, which theſe ſurveyors 
ures kept, in which they entred their elections, and alſo their 
receipts and diſburſements ; and that he might take copies 
fon, 


of what he thought neceſſary, and that the books might 
par de produced at the next aſſizes at the trial. But it was 


and denied by the court; becauſe they are perfectly of a pri- 
' lir- WWF vate nature, and it would be to make a man produce evi- 
in- dence againſt himſelf in a criminal proſecution. L. Raym. 
ace 927. „ 
22. A copy of an inſcription on a grave-ſtone, hath 
orfe- deen allowed to be given in evidence. 
eie, 23. The examination of an almanack, that ſuch a day 
ator, of the month was Sunday, was ruled to be ſufficient ; and 
IL. WW that a trial of this by a jury is not neceſſary, altho' it is 
a matter of fact. Cre. Eliz. 227. |; | 
crat⸗ And the reaſon why the kalendar in an almanack is al- 
ence, WF lowed as evidence ſeemeth to be, becauſe the ſaid kalendar 
x for is part of the book of common prayer, which is-eltabliſhed 
uzht, dy act of parliament, 
(chant BE 24. And an almanack wherein the father had writ the 
tween 3 day of the nativity of his fon, was allowed as evidence to 
falling prove the nonage of his ſon: Naym. 84. 


ndize. Wl 


ſhop- a particular cuſtom, but refuſed ; for the court heid, that 


nat the WW a general hiſtory might be given in evidence to prove a 
vas bis matter relating to the kingdom in. general, becauſe the na- 
and 00 ture of the thing requires it; but not to prove a particu» 
nd Het lar right or cuſtom : So in the caſe of St. Katherine's hot- 
a wit pital, Hale Ch. J. allowed a Chronicle to be evidence of 
ho' the a particular point of hiſtory in Edward the thi%d's time: 
videnc: So a year book may be evidence to prove the courſe of the 
hin tie Court. And in this caſe it was admitted, that heralds books 
k e good evidence as to pedigrees, and pariſh regiſters as to 
for the births and marriages, upon the nature of the thing. But 
1 hi Ws te exchequer, the queſtion being whether the ey de 
00K 
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Father's entry of 
the child's birth. 


25. Camden's Britannia was offered in evidence, to prove General kifſtory, 
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Similitude of 


Confeſſion. 


Alfred was founder. 


Evidence. 


Fontibus was an inferior abbey or not, Dugdale's Vina, 
was refuſed for evidence, becauſe the original records mia: 
be had in the augmentation «:flice. 1 Salk. 281, » j; 
Stainer and the Burgeſſes of Droitwich. 

So in the caſe of Cockman and Mather, E. 13 C. On 
a trial at bar, concerning the right of viſiting univerſicy 
college in Oxford, one of the iſſues was, whether king 
And the counſel for the plainti® 
would have given in evidence ſeveral hiſtorians as to this 
point. But the chief juſtice declared, that ſuch evidence 
is never admitted, unleſs in proof of 2 point concerning 
the public government, And the evidence, was not 2. 
lowed. Barnard 14. 

26. It ſeems to have been generally holden, ſince the 
reverſal of the attainder of Algernon Sidncy, that fmilitud; 
of hands is not evidence in any criminal caſe, whether 
capital or not capital. 2 Haw. 431. L. Raym. 30. 

And, generally, it is ſaid, that ſimilitude of hands ix 
no evidence; but ſaying that he was well acquainted 
with his writing, and knew it to be the party's, is ei- 
dence. Vin. Evid. (T. b. 48.) 14. 

And in general caſes, the witneſs ſhould have gained 
his knowledge from having ſeen the party write; but un. 
der ſome circumſtances that is not neceſſary: as where the 
hand-writing to be proved is of a perſon refiding abroad, 
one who has frequently received letters from nim in: 
courſe of correſpondence, would be admitted to prove it, 
tho” he had never ſeen him write. So where the antiqu- 
ty of the writing makes it impoflible for any living witnels 
to {wear he ever ſaw the party write; as where a parlons 
book was produced to prove a modus, the parſon having 
been long dead, a witneſs who had examined the pati 
books, in which was the ſame perſon's name, was pel- 
mitted to ſwear to the ſimilitude of the hand-writing, for 
it was the beſt evidence in the nature of the thing, id 
the pariſh books were not in the plaintiff's power to pro: 
duce. Theory of Evid. 25, 20. 


III. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whethet 
taken on an examination before juſtices of the peace, 
purſuance of the 1 & 2 P. & M. c. 13. or 2& 3 P. & 
M. c. 10. upon a bailment or commitment for felony, & 
taken by the common law upon an examination tor ot" 
crimes not within theſe ſtatutes, or in diicourte With pf 
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Evidence, 


vate perſons, hath always been allowed to be given in evi- 
dence, aint the party confeſſing, but not againſt others. 
2 Haw. 429. 


574 


2. It is to be obſerved, that there be many circumſtan- Vi:nefs of kin 
res that diſable a juror, that are not ſufficient exceptions c che patty. 


againſt a witneſs: Thus the exception of kindred is a good 
cauſe of challe nge againſt a juror, but not againſt a wit- 
nels ; therefore the father may be a competent witnels for 
or againſt his ſon, or the Gn for or againſt his father, 
Theſe and the like exceptions may be to the credit or cre- 
dibility of the witneſs, but are not exceptions againſt bis 
competency, 2 H. H. 2576. 

For, that I may cbfirve it once for all, the exceptions 
to a witneſs are of two kinds. 1. Exceptions to the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtimony; and in ſuch caſe the witneſs is to be a allowed; 
but the credit of his teſtimony is left to the jury. 2. Ex- 
ceptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge. 2 H. H. 276, 277. 


3. It ſeems agreed, that an attainder, judgment, Or con- Wines 
ptæmunire, perjury, or mous. 


vichion of treaſon, felony, piracy, 
forgery on 5 El. and alto a judgment in attaint for giving 
a falſe verdict, or in conſpiracy at the ſuit of the king : 
and alto judgment for any heinous crime to ſtand on the 
pillory, or to be whipped or branded, are good cauſes of 
exception againſt a witneſs, while they continue in force. 
2 Haw, 432. Theory of Evid. 105. 

But it is agreed, that no ſuch conviction or judgment 
can be made uſe of to this purpoſe, unle!s the record be 
actually produced in court, 2 Haw. 433. 

Alſo, it is a general rule, that a witneſs ſhall not be 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is to 
be impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, 'where=- 
of he never was convicted. 2 Haw. 433. 

And a man ſhall not be permitted to ſwear, that he was 


ſuborned and perjured. St. Tr. J. 3. 427. 
And lord Core ſays, a witneſs alle doing his own infamy 
or turpitude, is not to be heard. 4 [nft. 279. 


Thus a wife was diſallowed to be a witnels to prove her 
huſband had no acceſs to her in a caſe of baſtardy. S/ 


Cajes, V. 2. 175. K. and Reading. M. 8 G. 2. 
Vor. I, ©} It 
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Evidence. 


It ſeems clear at this day, that outlawry in a perſons] 
action is not a good exception againſt a witneſs, as it is 
gainſt a Juror. 2 Haw. 433. 


aga . . 
A perſon convicted of feiony, who is admitted to bis 


clergy, and burnt in the hand, is thereby re-enabled to 


be a witneſs. 2 Hato. 433. ö thing 
And it ſeems agteed, that the king's pardon of treaſon, N wher 
or felony, after a cc ch; on or attainder reſtores the pat- , ſtole: 
ty to his credit. 2 Haw. 433. | 1atit] 
4. It feems agreed to be a good exception, that a wit- ö in re 
neſs is an infivel; that is, as it ſeemeth, that he belicvcs to th 


neither the Old nor New Teſtament to be the word of . defer 
God, on one of which our laws require the oath ſhould ] allow 


be adminiſtred. 2 Haw. 434. But Mahometans and | tion 
Pagans have been admitted to be ſworn in their own coun- | tewa 


try Way. 1 ker c 

5. Want of diſcretion is a good exception againſt a wit- given 
nels; on which account alone it ſeems, that an infant may thoſe 
be excepted againit. 2 Haw. 434. I fhou! 

Rut if an infant be of the age of 14 years, he is as to E to th 
this purpoſe of the age of diſcretion, to be ſworn as a wit- SF vo0ds 
neſs; but if under that age, yet if it appear, that he hath 1 
à competent diſcretion, he may be ſworn. 2 H. H. 278. prope 

And in many caſes an infant of tender years may be ex- of col 
amined, where the exigence of the caſe requires it; which 4 abt of 


puſiibly, being torafied len concurrent evidences, may cf ſui 
be of ſome weigh it; Eſpecially in caſes of rape, bu 2gery, : ment 


and iuch Crimes as are practiſed upon childten. 2 4, H. J 9. ar 
279, 284. All 

But in no caſe ſhall an infant be admitted as evidence, WW a wit 
vithout oath. Str. 700. 1 4.4. 29. erery 

6. It ſcenis an unconteſted rule in all caſes, that it is a Tn 
good exception againſt a witneſs that he is either to be a claim 
gainer or loſer by the event of the cauſe, whether ſuch ad- ST that j 
vantage be direct and ima.ediate, or conſequential only,  himſe 
2 Haw. 43g. of ſuc 

bus in an information upon the ſtatute of uſury, the 4 inhah 
party to the uſurious contract thall not be e to be 1 the (a 
a witneſs againſt the uſur er, for in effect he ſhould be in effe 


* 


witneſs in his own caui E, bd ſhould avoid his own bonds A there, 
and aſluranccs, and diſcharge himſelf of the money bor- Wl Art 


rowed. 1 //. 6. but nc 

Thus alfo an attorney ought not to be examined againt WF C. 2. 
his client, becauſe he is oblic ged to keep his ſecrets: but ot g An 
his own knowledge before retainer, he m iy be examine S the la 


as a witneſs, il ſerved with a ſubpoena. }; 2 b, 4. c. 4+ vielen 
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Evidence, 

But upon an indictment for battery, or the like, the 
party g orieved may be a witneſs sgainſt the defen dant, be- 
cauſe che proſecution was at the ſuit of the king. L, b. 
& 6X: 

And in many criminal cafes, from the neceſſity of the 
thing, intereſted perſons are allowed as witneſſes. As 
where the owner proſecutes an indictment of felony for 
ſtolen goods, he is concerned in intereſt; for he will be 
\ntitled to reſtitution : and yet his evidence is admitted. So 
in removing an indictment by certiorari from the ſeffions 
to the king's bench; tho” the proſecutor in that caſe, if the 
defendant be convicted, is intitled to his colts, yet he is 
allowed as a witneſs. So where a man, in cafe or convic- 
tion of the offender for a robbery, will be intitled to a 401. 
reward; yet his evidence ſha!l be received. And by Par- 
ker chief JERIOE As to the caſes where a 401. reward is 
given; they admit of this anſwer; that the intention of 
thoſe acts wo ud be quite defeated, if ſo be the reward 
ſhould take vir ihe evidence. The ſame aniwer may ſerve 
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to the caſes put upon an indictment of felony jor ſtolen 
goods; and where the indictment is removed by certiorari: 
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a witneſs, that he has a mainten ance from the king ; tor 
every one may maintain his own 1 tneſles. 2 Hul, 434. 
Thus alſo, one commoner may be a 
claiming common, 
that is 0 ſay, ne admits another to have common with 
himſelf, But if the preſcription be, that all the inhabitants 
of ſuch a place ought to have common there, one of ihe 
inhabitants cannot be a witneſs, to prove that 
the ſaid inhabitants ought 
in effect he would ſwear 


there. L. Raym. 731. 
- eſs, if he hath releaſed his truſt; 
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to give himſelf right of Common 


A truſtee may be a witn ; 
but not if he hath conveyed it over. Sid. 31. 4, 10. 


1 


C. 2. Stevent and Gerrard. 

An heir at law may be a witneſs coneerning the title to 
the land, but the remainder man cannot, * he hach a 
Meſent int ereſt, but the he „ 15 


4 n * {© 5 V 
* 118 . 1 
i } 
-. 


* 
| 4 
and % ·— „ „ 


* 75 
Jai. 


27 
2 
— 


r 1 
e 
O OF ON LET 


Evidence. 


In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Perae's manor 
of IsVc/iuwo0d in Cumberland, whether fines en the tenants 
on their lord's death, be due to the heirs or ſucceſſors of 
the lord, during his minority; the defendant excepted to 
the ſteward, becauſe he had a fee on admiſſion, but it was 
not allowed, and he was ſworn. 3 Keb. go. 

A wane” s laying a wager in the cauſe, is no hindrance 
to his being a witnels ; for the other has an intereſt in his 
evidence which he cannot deprive him of, Tareſl. 31. 
Str, 652. 

If a perſon apprebends himſelf to be intereſted, tho' in 
ſtrictneſs of law he is not, yet he ought not to be ſworn: 
as where the witneſs for the plaintitt apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſome money which he (the plaintiff) had upon this wit- 
neſs; but if he ſhould not recover, he would not remit it; 
although in ſtrictneſs of law, his recovering or not reco- 
vering in that cale would not alter the claim: or as in caſe 
where the witneſs owned himſelf to he under an honorary, 
though not under a binding engagement, to pay the coſts, 
Str. 129. 

If a man becomes intereſted after he hath given his 
evidence; his depoſition may be read which he gave when 
Iilintereſtef. 2 Atł. 615. 

It ſeems agreed, that the huſband and wife being as 
one and the ſame perſon. i in affection and intereſt, can no 
more give evidence for one another, in any 9015 whatſo- 
ever, than for themſelves; and that regularly the one ſhall 

not be admitted to give evidence agaigſi the other, nor the 
examination-af the one be made uſe of againſt the other, 
by reaſon of the implac. ble diſfenſton which might be 
eauſe by it, and the great danger of perjury from taking 
the gaths of perl ſons under ſo great a bias, and the extreme 
1arihip of the caſe. Yet ſome exceptions have been al- 
{ed in cates of evident neceſſity z as in the lord Audley's 
caſy, who held his wiſe, while his „ by his command 
raviſthed her; or where a man 1s indicted for a forcible 
marriage on the ſtatute of the 3 H. 7. or where either a 
kuth; and or wife have cauſe to demand ſureties of the peace 
againſt the other. 2 Hato. 431, 432. 

8. It ſeems agreed, that it is no exception againſt a 
perſon's giving evidence either for or againſt a priſoner, 
chat he is one of the judges or jurors who are to try him. 
2 Haw. 432. 
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Evidence. 57 


But where a juror is called upon to give his evidence, 
he ought to give it upon oath openly i in court, and not 
be examined privately by his companions. Bac. Air. Evid. 

A. 2. 

9. It hath been long ſettled, that it is no exception Wirn-" 
againſt a witncts, that he hath con himſelf guilty of cn. 
the fame crime, if he hath not been indicted for it; for 
if no accomplices were to be admitted as witneſles, it 
would be generally impoitible to find evidence to convict 
the greateſt offenders. 2 Haw. 472. 

Alſo it hath been often tuled, that accomplices who are 
indicted, are good witnelles for che king, until they be 
convicted. 2 Haw. 432. 

Alſo it hath often been adjudged, that ſuch of the de- 
fendants in an information, ag. ainſt whom no evidence is 
given, may be witneſſes tor the others. 2 Haw. 432. 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 


53 
may be _ witneſſes in ſuch actions for one another, 


2 Hawk. 4.32 

10. It as agreed, that it is no good exception againſt Wire” 
a witneſs, that he is an alten, or villein, or bondman. » e, 
2 Haw. 434. | 

11. There were two witneſſes to a deed, an one of Witnen 
them was blind. It was ruled by [7 _ juſtice, that 
ſuch deed might be proved by the othe neſs, and read; 
or might be proved, without proviag that this bliad wit- 
nets is dead; or without having him at the trial, proving 
only his hand. I. Raym. 734. Wood and Drury. War- 
pol aſhze. 1699. 

If a witneſs is beyond the ſea, it is uſual to prove wi 
1 
his 3 and that he is beyond the lea. Vin. Evid, &F 
b. 48.] 13. 

13. There were two witn-fics to a bond ; one in Aß ica; Wirnef 
and the other in Bedlam, med: On an order to prove an ine. 
exhibit viva dice in chancery, 2 witneſs proved theſe facts, 
and their hands to the bond às if dead, T.5& 6G. 2. 

Vin. Evid. [T. b. 48.] 12. 

14. If a witneſs to a deed is dead, it is not ſufficient Wire 
to prove his hand- writing, but it mult be proved alſo that 
he is dead. 2 At“ 48. 

And where a perſon has lived abroad for ſome years, af— 
ter atteſting ace d, there muſt b- ſteict proof of his &-ath : 
Otherwiſe | It is, waere the witneſs has lived conſtantly in 
England, from 'the time of ſubfcriÞ'ns his name to the dan 
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in that caſe, a ſlight evidence of his death 
ſufficient, eſpecially where the perſos who proves his 
| him intimately, and ſwears that he believes 
him dead. Ia. 

But where the witneſs is dead, it is ſufficient to prove 
the witneſs's hand, without proving the hand of the party, 
Finer. Evid. [T. b. 48.] 10. 

The ſayings of a dead man are not to be given in eyi- 
dence to prove a particular fact; they are only to be ad- 
mitted in proof of general uſages and cuſtoms; but as for 
a particular fact, lying in the knowiedge of a particular 
perſon, by his death the evidence is loſt, St. Tr. V. 5. 456, 

And it hath been agreed, that the evidence given by a 
witneſs at one trial, cannot in the ordinary courſe of ju- 
ſtice be made ule of againſt a defendant, on the death of 
ſuch witneſs at another trial. 2 Haw. 430. 

In the caſe of murder, what the deceated declared after 
the wound given, may be given in evidence. 
LA. Dd. 38.]i11. 

But where ſuch declaration is reduced into writing, the 
wiiting itielf muſt be produced, and not evidence thereof 
given 4 doce. id. 12. 

I 5. It i a general rule that hearſay is no evidence; 
for no evidence is to be admitted but what is upon oath ; 
and it the firſt ſpeech was without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare 
ſpeaking, and fo of no value in a court” of juſtice ; and 
beſides, the adverſe party had no opportunity of a crols 
examination; and if the witneſs is Jiving, what he has 
been heard to ſay is not the beſt ey idence that the nature 
of the Jas weill admit, But tho” hearſay ought not t 
as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teitimony, to ſhew that he 

2firmed the fame thing before on other occalions, and 
that he is ili conſtant to himſelf, So where the iſſue is 
on the legitimacy of a perſon, it ſeems the PRE to 
admit evidence of what the parents have been heard to 


ſay, either as to their being or not being married, for 


the e ion ariſihng from the cohabitation 1s either 
Irren gthened or deſtt oed by ſuch declarations, which al- 


tho' not to be given in EviSence directly, yet they may 
be aſſigned by tne witneſs as a reaſon for his belief one 
way or other. 50 nn is good evidence to prove 
who was a man's grandfather, when he married, what 
children he had, and the like, of which it is not reaſon— 
able to preſume that there is better evidence, do to 

prove 
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Evidence 


prove that a man's ſather or other kinſman beyond the ſea 
is dead, the common reputation and belief of it in the 
famityv gives credit to ſuch evidence; and for a ſtranger 
it would be good evidence, if a perſon ſwore that a bro- 
ther or other near relation had told him fo, which rela- 
tion is dead. So in queſtions of preſcription, it is allow- 
able to give hearſay evidence, in order to prove general 
reputation: : and where the iſſue was of a right to a way 
over the plaintiff's cloſe, the defendants were admitted to 
give evicence of a com Eon between perſons not in- 
tereſted, then dead, wherein the right to the way was 
agreed. Tycory of Evid. 111, 112. : 


I. Of preceſs to cauſe wwitneſfes io appear. 


1. The compulſory means to bring in witneſſes, are of 1 T'ws ways 


two kinds, 1. By proceſ S of Jubpeena (A) iflued in the 
king's name, by the juſtices, or Others, where the trial is 

to be. 2. Which is the more ordinary and more effectual 
means (in criminal caſes), the juſtices that take the exa- 
mination of the perſon Sake and the information of 
the witneſſes, may at that time, or at any time after, and 
before the trial, bind over (E) the witnelles to appear at 

the ſeſſions, and in caſe of their refufal either to come, or 
to be bound over, may commit them tor their contempt 


in fuch refuſal. 2 H. H. 282. 


2. But that which is a great defect in this part of ju- Charzes of 
cicial adminiſtration, is, that there is no power to allow w. helles. 


witneſſes thetr charges in criminal cafes; whereby many 
times poor perſons grow weary of +a or bea 
their own charges therein, to their great hindrance and 
loſs. 2 H. H. 282. 
hat is to ſay, unleſs it be in the caſe of grand or petit 
Jarceny, or other felony ; for in ſuch caſes, by the ſtatute 
of the25 G. 2. c. 36. een charges ſhall be allowed 
by the court to the proſecutor upon conviction, to be paid 
by the treaſurer out of the county rate, 
And by the ſtatute of the 27 G.2 c. 3. When any 
or perſon ſhall appear on recognizance in any court to 
Xe evidence ef another a of grand or petit 
}4CE ny or other felony, the court may, at the prayer, and 
en the oath of ſuch perſon,” and on conſideration of his 
circumſtances, order the treaſurer to pay him ſuch ſum as 
they fhall think reaſonable for his time, trouble, and ex- 
pence ; which order the proper officer ſhall make out for 
L 14 the 
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520 Evidence, 


the fee of 6d. except in Midaleſex, where the ſame ſhall 
be paid by the overſcers of the poor where the perſon was 


apprehended. 
Where a witneſs 3. Where a witneſs is a priſoner in execution for debt 
is a priſoner in . 
„ he Mut be brought up by habeas corpus ad teſtificandum, to 


1 give his evidence. St. 25. „ 

privileged againſt 4. One was ſubpœnaed ad teſtificandum, and prayed x 

an arreſt, privilege from being arreſted, which was granted; and by 
the court, it will ſuperſede an arreſt upon mean "roce(s, 
but not upon an execution; yet the ſheriff in that caſe 
may be committed for his contempt. Newl's caſe, 15 C. 

Penalty of a 2. Tr. . 310. 

witneſs not ap- 5. By the 5 El. c. 9. /. 12. If any perſon upon whor 

garing. any proceſs out of any of the courts of record within t. this 
realm ſhall be ſerved, to teſtify or depoſe concerning ati 
matter depending therein, and having tendred unto bim 
according to his countenance Gr calling, ſuch bed be. 
ſum for his coſts and charges, as (having regard to the dif. 
tance of the places) is neceſſary to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, having 
not a lawful and reaſonable impediment ; he ſhall forfeit 
10]. and ſhall yield ſuch further recompence to the party 
grieved, as to the judge of the court, out of which the pri 
ceſs was awarded, ſhall ſeem meet, according to the lod; 
that the party which procured the proceſs ſhall ſuſtain; 
to be recovered by the party grieved, in any court of 
record. 

In the caſe of Hat and 1/inkferd, 2G. 2. A motion 
was made tor an far againſt a perſon for not attend- 
ing at the aſſizes to give his evidence, being ſubpœnaed, and 
having received one guinea for his charges, and being pro- 
miſed to have one guinea a day while there, and his charge: 

paid. And a rule was made to ſhew cauſe, And after- 
wards cauſe was ſhewed, that an attachment ought not to 
go, but the party injured had his action upon the ſtatute ct 
7/iz. but the court thought, that it was a good foundatic 
for an attachment, the diſobedience to the ſubpoena being 
a contempt cf the court; and though an action might be 
brought on the ſtatute, yet that was a more dilatory me- 
thod, and more difficult to procecd in, which encouraged 
witneſſes not attending frequently upon trials, at which 
they were ſubpœnaed to appcar and give evidence. And 
therefore the rule was made abſolute. L. Kaym. 1529. 

n the caſe of Small and HThitmill, M. 10G. 2. It was 
moved for an attachment againſt one J/akefield, for not 
Atending to give evidence, being ſerved with a __ 
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| The ticket and ſubpcena were not ſworn to have been 
% ſerved perſonally ; put delivered to a ſervant at the wit- 

neſles's houſe, who carried it up to his maſter, and brought 
R | down word, that he delivered It to his maſter, who ſaid 
to | he would attend. By Lord Hardwicke Ch. J. This way 


of proceeding by attachment is 2 new method, I do not 


And” 


4 know that it has been determined, that ſerving a ſubpœna 
by on a ſervant, would be a ſufficient ſervice to maintain an 
& iftiom; but however, to be ſure, it is not a ſufficient 
aſe ground for an attachment, And Lee J. ſaid, It hath been 
5 ſolemnly determined, that you muſt not only have an 4 
affidavit of tendring the ſhilling, but likewiſe of ten- 
0 der of reaſonable charges, to ground an attachment. And 
thi the attachment was denied, Caf. FHardw. . 
any 1054. 
im, . 14 G. 2. Chapman and Paynton. A witneſs was ſerved 
able with a ſubpoena at Cheſter, to attend the fittings at Guild- 
dil hall, and two guineas were tendred by the perſon who 
halt, ſerved it, and being objected to as too little, he declared 
vine he would give no more. The witneſs not coming up, an 
fc attachment was moved for; but on ſhewing cauſe was diſ- 
hardy charged: the court ſaying it was too little, and that the 
pro- | witneſs is not obliged to truſt to the court's allowing him 
loſs more when he comes to the book; for perhaps the party 
ain; may not call him, and then it may be difficult for him to 
it ot get home again: that this way of puniſhing as for a con- 

N tempt was new, and practiſed only in this court: the com- 
otion mon pleas not doing it to this day, but leaving the party 
tenG- to his remedy on the 5 El. c. 9. and therefore they would 
„ and not enter into any nice calculations of the expence, but 
pra- confined their inquiry to the qucſtion, whether the non- 
arges atendance was thro' obſtinacy or nat. Stra. 1150. 
after- I And, by the court, in the caſe of Hammend and Stewart, 
not to WE 27. 8G. the witneſles ought to have a reaſonable time to 
ute f put their affairs in order, that their attendance upon the 
Jatin court may be as little prejudice to themſelves as poſlible, 
being Str. 510. 
ht be In criminal caſes, if a witneſs hath been bound over, 

y me- and do not appear; he ſhall ſorfcit his tecognizance. 
araged J 
which j V. Of the manner of g:wving evidence. 
And I 
29. 2 1. He who afirms the matter in iſſue, whether plaintiff Which party 
It was or defendant, ought to begin to give evidence. Litt. 36. 3 che 
for not 2. The evidence both for and againſt a priſoner, ought Evidence to be 
pceri. do be upon oath, X upon oath, 
122 
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Evidence. 


And if a peer is produced as a witneſs, he ov2ht to be 


ſworn. 3 Keb. 61. 

Lord Pre/i52 was committed by the court of quarter ſeſ. 
ſions, for refuſing to be ſworn to give evidence to the gang 
jury on an indictment of high treaſon ; and bei 
brought by Vabeas corpus into the king's bench, , Ch, 7 
ſaid, it was a great contempt, and that had he been ther. 


he would have fined him, and committed him till he paid 
the fine; but being otherwiſe, he was bailed. 1 8%. 25. 
But a quaker's affirmation in all caſes not being cri- 
minal, ſhall be allowed as evidence, without an bath; 
but in criminal cafes his affirmation ſhall not be allows: 
788 M. c. 34. 
Muſt be poſitive. 3. It is no ſatis faction for a witneſs to ſay, that he thin':: 
or perſuades himſeif; and this for two reaſons ; by Cl, 
chief juſtice : 1. Becauſe the judge is to give abſolute ſen- 


» 7 
— 


1 tence, and ought to have more ground than thinking. 
1 2. Becauſe judges, as judges, are always to give judgment 


ſecundum allegata et probata, notwithitanding that private 
perſons think otherwiſe, Dyer 53. 
Witneffes ma be 4. The court may adjudge a priſoner in examining the 
examined apart. St. J. 
4. 9. 
5. In caſes of life, no evidence is to be given againl: a 
foner's preſence, Priſoner, but in his preſence, 2 Haw. 428. 
Witnefies cannot 6. In every iſſue, the affirmative is to be proved. A 
tefity 322970. negative cannot regularly be proved; and therefore it is 
ſufficient to deny what is affirmed, until it be proved ; but 
when the affirmative is proved, the other fide may conteſt 
it with oppoſite proofs; for this is not properly the proof 
of a negative, but the proof of ſome propoſition totally 
inconſiſtent with what is affirmed : as if the defendant be 
charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, or the like. Theory Y 
Evid. 116, 117. 
But to this rule there is an exception of ſuch caſes, 


Evicerce to be 
given in the pri- 


1 
— 


Il - where the law preſumes the affirmative contained in the 


iſſue. Therefore, in an information againſt lord Halfar 
for refuſing to deliver up the rolls of the auditor of the 
exchequer : the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them; for a perſon ſhall be preſumed duly to execute his 
office, till the contrary appear, 1d. 117. ; 
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2 prifoner may not C? es to de ſprove what - man that not 

his "own witneſſes have en St. Tr. V 2. 764, 792. ee a 

8. A witneſs ſhall not be permitted to read 155 evidence, Whether a wit- 
but he _ look upon his notes to tefreſh his memory. ere, 
St. Tr. 

9. A 2 ſhall not be croſs examined, till he has When he may be 
gone thro? the evidence for the party on whoſe ſide he wag ©7915 examined. 
produced, St. Tr. V. 2. 792. 

10. It hath been admitted, that in order to ſhew a vari- Variance. 
ance in the evidence, ad Jepoſit ion taken by a witneſs before 
2 juſtice of the peace, may at the priſoner's qeſire be read 
at the trial, in order to take off the credit of the witneſs, 
by ſhewing a variance between ſuch depoſitions, and the 
evidence given in court. And for the ſame reaſon it ſeems 
awreed, that where a witneſs at one trial varies from his 
own evidence at another, in laces to the ſame matter, 
ſuch variance may alſo be given in evidence to invalidat 
his teſtimony at the ſecond Arial. 2 Fiaw. 420. 

11. The counſel of that party which Goth begin to maĩin- Which party 

tain the iſſue, ought to conclude. Tri. 7 P. fais 220. ſhall conclude. 
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A. Subpcena to nce. 

EORGE the third, Ly the grace of God, of Great 
Britain, France, and Ireland, 1 def nd; of the 
and. ſo forth. To A. B. C. D. and E. F. 


gre: ting: 8 


Je command you, and every of you, that all bujine/s bring 


laid aſile, and all excuſes whatfoever Ce7 | fs Hon do in yo: 


1 proper perſons appear before our ju/itce: ene 10 keeb 1 


4 


beace in our county of —— and alſs to hear aud d. termine divers 


felanies, treſpaſſes, and other miſdemeanors in th e ſaid county 


you to ont, 


= committed, at the general quarter feſſions of the peace, to be 
8 holden at 


= of —— at the hour of ten 1 in the forenoon of the ſame day, to 


in and for the ſaid county, on 1 MG 


teſtify the truth, and give evidence on behalf of the inhabitants 
of the pariſh of —— in the ſaid county, again A. O. in a caſe 
of baſtardy. And this you are in nowiſe is omit, ner any of 
on pain of one hundred pounds, Il: rtnefs Sir 
James Lowther, baronet, the day of- 1 e —— 
Year of cur reign, 


Co 


Note; There may be four witneſſ:s put in one fla. 


A ſub- 


2 "IANS — — — 2 — — — — * 3 


—.— — > 


Evidence, 


A ſubpcena ticket. 


To Mr. A. W. 
Y virtue of his majeſly's writ of ſubprena to you di 
and herewith ſhewn to you, you are ferſonally ta by bf; 

his majeſly's juſtices of the peace for the county of —— 4, 
general quarter Seſſions of the peace to be holden for the ſui 
county, at — in the ſaid county, on —— the —— 4% 5 
next, to tefiify the truth, and give evidence en bibalf' if 
the inhabitants of the pariſh of —— in the ſaid county, ag 
A. O. in a caſe of boſtardy. And this you are not to tn; 


upon pain of one hundred pounds, Dated this —— @ 
in the year aww———, 


By the court, 
b 


B. Condition of a recognizance to appear and gie 
evidence. 


78 HE condition of this recognizance is ſuch, that if tit 
above-bound A. W. ſhall perſonally appear at the nat 
general quarter ſeſſions of the peace to be bolden at —— in aud fi 
the ſaid county, and then and there give ſuch evidence a 
knoweth, upon a bill of indictment to be exhibited by A. I. i 
—— yeoman, io the grand jury, egainſt A. O. late of —— in 
the ſaid county, yeoman, for the feloniouſly taking and carryin; 
away the property of —— and in caſe the ſaid bill be ſour 
a true bill, then if the ſaid A. W. ſhall then and there grit 
evidence to the jurors that ſhall paſs on the trial of the ſaid A. 
O. upon the ſaid bill of indiftment, and not depart thent 
without leave of the court, then this recognizance to be Vid, 


etherwiſe of force. 


Examination. 


F a felony is committed, and one is brought beſote? 
juſtice upon ſuſpicion thereof, and the juſtice finds 
upon examination that the priſoner is not guilty ; yet the 
juſtice ſhall not diſcharge him, but he muſt either be 
bailed or committed: for it is not fit that a man once 2! 
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Examination. 


coſted and charged with felony, or ſuſpicion thereof, ſhould 
be delivered upon any man's diſcretion, without farther 
trial. Dalt. c. 164. 

[n order to which bail or commitment, the examination 
and infocmation. of the parties muſt firſt be taken, ac- 
cording to the following ſtatutes : 

Two or more juſtices (1 Q.) or one of the ſaid juſtices, be- 
frre they bail a perſon apprehended for felony (if the offence ts 
bailable) ſhall take bis examination (A) and the information 
(B) of them that bring him, of the fact und circumſtances 
thereof, and the ſame, er as much thereof as ſhall be material 
ts prove the felony, Pall put in writing ; which examination 
the; ſhall certify (together with the bailment) at the next general 


E 1:1 delivery, to be holden within the limits of their commiſſion. 


1&2P.&M. c. 13. f. 4. 
And they Pall have power to bind by recognizance (C) all 


8 ſuch as do declare any thing material to prove the offence, to 


4 


a hear at the next general gaol delivery, to be halden within the 


* 


aunly where the trial ſhall be, then and there to give evidence 


aint the party; and ſhall certify ſuch recognzance in like 
1 
. y* 


And if they offend in any thing herein, they ſhall be fined by 


e juſtices of gao! delivery. id. 

n like manner, where the perſon is not bailed, but committed 
ward, the juſlice or juſtices who commit him, ſhall before 
aich commitment, take the like examination and information, 
and ſhall put the ſame in writing within two days after the ſaid 


examination, and ſpall in like manner bind over the witneſſes ; 
ard certify the whole as above. 2 & 3 P. & M. c. 10. 
Sall take his examination] And in order thereunto, if by 


aq 
= 
* 


me rcaſonable occaſion, the juſtice cannot at the return 


of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon, to 
etain in cuſtody the priſoner till the next day, and then 
bring him before the juſtice, for farther examination. 
und this detainer is juſtifiable by the conſtable or any 
other perſon, without ſhewing the particular cauſe for 
Which he was to be examined, or any warrant in writing, 
H. H. 585. 

But the time of the detainer muſt be no longer than is 
Heceſſary for ſuch purpoſe; for which it is ſaid, that the 
ice of three days is a reaſonable time. 2 Haw. 119. 

* But the examination of the perſon accuſed, ought not 


be upon oath, 1 . H. 585. 
But 


8 * 
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Examination. 


But if upon bis examination he ſhall confeſs the matter. 
it ſhall not be amiſs that he ſubſcribe his name, or mak 
bo it, Pa. c. 104. 

Which examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be given in 
evidence againſt the party confeſſing, but not againſt other, 


1 H. H. 585. 2 Haw. 429. 


Information of them that bring him] Or of other witneſſes, 
whom the juſtice may bring before him by his warrant (D, 
tor that purpole. 1 H. H. 586. Dalt. c. 164. 

And this information mutt be upon oath. Dall. c. 16,, 
1 H. H. 586. 

And therefore if a quaker is witneſs, his affirmation 
muſt not be taken in this caſe; for by the 7 8 V.. 
34. . 36. it is provided, that no quaker ſhall be exami. 
ned fur or againſt any perſon in any criminal cauſe, un- 
leis it be upon oath. ._ 

And the ſaid information being upon the trial ſworn ts 
be truly taken, by the juſtice or his clerk, may be given 
in evidence againſt the priſoner, if the witneſſes be dead 


* 


and not able to travel. 1 H. H. 586. 
Or as much theres as fall be material to prove the fe] 


Yet it ſeemeth alſo juſt and right, that the juſtices who 
take information againſt a felon, or perſon ſuſpected of 
felony, {ſhould take and certify as well ſuch information, 
proof, and evidence, as goeth to the acqui<ral or clearing 
of the priſoner, as ſuch as maketh againſt the priſoner: 
for ſuch information, evidence, or proof ſo taken, is on, 
to inform the king and his juſtices of the truth of tix 
matter, Dalt. c. 165. 


Shall certify at the next gasl delivery] And yet for petty 
larcenies, and ſmall felonies, the offenders may be tried u 
the quarter ſcons, and the examinations and inform 
tions may be certified thither. Dalt, c. 164. 


RT ng EY Ts Fon 


To be holden within the limits of their commiſſiun] And \ Bl 
examinations taken by juſtices of the peace in one c. 
ty, may be by them certified in another county, 4% us 


there read, and given in evidence againſt the pritone! 


Datt. c. 164. 


To bind by recegnixance] And upon refuſal may comme 


the perſon refuſing. 1 H. H. 586. = 
And the parties grieved ought to be bound, not 0! 
to give evidence, but alſo to preter a bill of indictmes 


againlt the priſoner. Dalt. c. 164. 
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Examination. 
A. Examination of a felon. 


Weſtmorland. 


HE examination of A. O. of - 
yeoman, taten before me Henry . hay- 
tor, dactor of laws, one of his majeſly's juſtices of the peace fer 
the ſaid county [ or, in the caſe of bail,—taken before us 
two of his maje/ty's juſtices of the peace for the ſaid county, and 
one of us of the quorum] the —— day of in the —— 
year of the reigu of 0 

The ſaid A. O. being charged beſere me Cor, us] by A. J. 
7 ye:man, with the felonious flealing out of the houſz 
ef the ſaid A. I. at on the day of —— the foll:w- 
ing goods, to wit to the value of he the ſaid 
A. O. upon his examination now taken before me Cor, us] con- 


felſeth that or, denieth that Se. 


= 


B. Information of a witneſs. 
Weſtmorland. H E information . . of OW 


yeoman, taken upon oat) before me ſas 
before] 


C. Recognizance to give evidence. 
Weſtmorland. B E it remembred, that on the — 
* day of — in the = fear of 


. p PE” F 
the reigu A. I. of — in the ſaid county, yes- 


von, did come before me Henry Chaytor, deffir of laws, 
n a f 


lh ef the ju/lices of cur ſaid lord the king, aſſigned to keep the 
(t 


4 , 
+ C44 


in the ſaid county, and did acknowledge himſelf to owe 15 


ink Jad lord the king ten pounds of lawful money of Great 
3 3 : _— * * Fg * 5 
Britain, under Condition, that if he ſhall per ſonally abpear be- 


fore he juſtices of cur ſaid lord the ling, at the next genera! 
quarter ſe//zons of the peace Cor, gal delivery] to be holden ix 
„„ 457 * ” ' 1 « 77 . 4 ö 

arg for the faid county, then and there to give evidence in be- 


Laif of our ſaid lord the king, againjt A. O. late of 
5 hs 


ohe being attached, and fuſpetted of felony, is new committed 
to the gal of our ſaid lord the king in the ſaid county, then this 


arc ts be void, otherwiſe of force. 


Or thus, to prefer a bill of indictment, and give 
3 evidence. 
| 


Y elimorland, Lit remembred, that an the —— — day 
5 : 5 

HF of - in the year of the reign 

in the ſaid caunty, jeman, per- 
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Examination. 
onaily came before me Henry Chaytor, decor of laub, . 
of the juſtices of our ſaid lord the king, aſſigned to }et , 
eace in the ſaid county, and acknowledged himſelf t; ks f 
eur ſaid lord the king, the ſum of of good and law! 
money of Great Britain, to be made and levied of his gin 
and chattels, lands and tenements, to the uſe of our ſaid I: 
the king, his heirs and ſucceſſors, if he the ſaid A. I. ſhall fe 
in the condition indor/ed, H. . 


The condition of the within written recognizance is fel. 
that whereas one A. O. late of — was this preſent aa, 
brought before the juſtice within mentioned by the within baun. 
den A. I. and was by him charged with the felmious tabin; 
ard carrying away of the goods of him the ſail A.. 
and therenpon was committed by the ſaid juſtice to the cam 
gaol in and for the ſaid county : if therefore he the ſaid A, l. 
ſhall and do at the next general quarter ſeſſiont f the pace | Or, 
gaol delivery] to be holden in and for the ſaid county, prefer tr 
cauſe ta be preferred, one bill of indiftment of the ſaid film 
againſt the ſaid A. O. and ſhall then alſo give evidence ti, 
concerning the ſame, as well ta the jurors, that hall then in- 
guire of the ſaid felony, as alſa to them that ſhall paſs um 
the trial of the ſaid A. O. that then the ſaid recognizance ti 
be void, or elſe to ſtand in full force for the king, 


D. Warrant for a witneſs: 


Weſtmorland. 3 To the conſtable of 


4 

HEREAS oath hath been made before me 
V one of his majeſiy's juſtices of the peace in ard for tht 
ſaid county, by A. I. of — yeoman, that he ibe ſaid A. |, 
was lately robbed at and that he hath good cauſe to be- 
lieve that A. W. of is a material witneſs to prove j 
whom the ſaid robbery was committed: theſe are therefore to re- 
quire you to cauſe the ſaid A. I. forthwith to come before me, 
to give ſuch information and evidence as he knoweth concerning 
the ſaid offence, that ſuch further proceeding may be had thereir, 
as to the law doth appertain. Given under my hand and cal 
at in the ſaid county, the =—=——— day eff 
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